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22. Public Employee Hazardous Chemical Protection and Right
to Know, 45-22-1 through 45-22-12.
23. Drug-free Public Work Force, 45-23-1 through 45-23-9.
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Public Pensions: The Limitations of the
Current Bankruptcy Option,’’ see 28 Emory Bankr. Dev. J. 89 (2011). For article,
‘‘Public Officers and Employees: Employees’ Insurance and Benefit Plans,’’ see 31
Ga. St. U.L. Rev. 177 (2014).
For note, ‘‘Name-Clearing Hearings:
How this ‘Remedy’ Fails to Safeguard the
Procedural Due Process Rights of Public
Employees Accused of Sexual Harassment,’’ see 26 Ga. St. U.L. Rev. 1389
(2010).

Cross references. — Filing false liens
or encumbrances against public employees, § 16-10-20.1. Impersonating a public
officer or employee, § 16-10-23. Rights of
public officers and employees absent on
military duty as members of organized
militia or reserve forces, § 38-2-279.
Law reviews. — For article, ‘‘Pensions
and Chapter 9: Can Municipalities Use
Bankruptcy to Solve Their Pension
Woes?,’’ see 27 Emory Bankr. Dev. J. 365
(2011). For article, ‘‘Solving Insolvent
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CHAPTER 1
GENERAL PROVISIONS
Sec.
45-1-1.

45-1-2.
45-1-3.

Sec.
45-1-4.

Employees of state hospitals
and certain state institutions
authorized to make purchases
of goods and services; limitations.
Actions by or against public
officers who have left office.
Display or sale of motor vehicle
tag or sign purporting that
owner serves on Governor’s
staff.

45-1-5.
45-1-6.

Complaints or information
from public employees as to
fraud, waste, and abuse in
state programs and operations.
Purging personnel records of
terminated employee.
Gifts to employees by vendors;
disclosure; reports.

RESEARCH REFERENCES
Am. Jur. Proof of Facts. — Bad Faith
in Abolition of Civil Service Position, 14
POF2d 611.

45-1-1. Employees of state hospitals and certain state institutions authorized to make purchases of goods and services; limitations.
Except as provided in Code Sections 45-10-20 through 45-10-25,
employees of hospitals, educational institutions, eleemosynary institutions, penal institutions, and correctional institutions which are under
the control and jurisdiction of a state department or the Board of
Regents of the University System of Georgia shall be entitled to obtain
goods and services in the same manner and under the same procedure
used in obtaining such goods and services through such hospitals and
institutions and the laws of this state relating to purchasing contrary
thereto shall not apply to such employees; provided, however, that no
employee shall be permitted to make any single purchase of goods or
services in excess of $50.00, except medical and dental services only;
and in no event shall any employee obtain goods or services for any
person except for himself or members of his immediate family. (Ga. L.
1956, p. 383, § 1; Ga. L. 1990, p. 8, § 45.)
45-1-2. Actions by or against public officers who have left office.
(a) When an action has been commenced by or against a public officer
of the state in his official capacity and such officer’s successor in office
has been substituted as a party pursuant to subsection (d) of Code
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Section 9-11-25, such action shall proceed as if no change of parties had
been made, provided that it shall be within the discretion of the court
to allow the successor in office such time as it may deem necessary to
appear, plead, or otherwise proceed with such action.
(b) This Code section shall not apply to actions against officers for
damages on account of tortious acts committed by such officer under
color of office, which actions survive against such officer or his personal
representatives, notwithstanding the death, resignation, removal, or
expiration of the term of such officer.
(c) This Code section shall relate only to actions commenced by or
against state officers in their official capacity and shall not relate or
apply to actions commenced by or against municipal, district, or county
officers. (Ga. L. 1941, p. 516, §§ 2, 4, 5; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 400.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 356, 357.
ALR. — Responsibility of public officer
for negligence of subordinate in operation
of vehicle, 3 ALR 149.

Personal liability of public officer for
killing or injuring animal while carrying
out statutory duties with respect to it, 2
ALR3d 822.

45-1-3. Display or sale of motor vehicle tag or sign purporting
that owner serves on Governor’s staff.
(a) Without the written permission of the Governor, it shall be
unlawful to display in any manner upon any motor vehicle a sign, tag,
or emblem of any fashion purporting to convey the impression that the
owner thereof is a member of the Governor’s staff.
(b) It shall be unlawful to sell or offer to sell any such sign, tag, or
emblem.
(c) Any person, firm, or corporation who violates this Code section
shall be guilty of a misdemeanor. (Ga. L. 1964, p. 198, §§ 1-3.)
45-1-4. Complaints or information from public employees as to
fraud, waste, and abuse in state programs and operations.
(a) As used in this Code section, the term:
(1) ‘‘Government agency’’ means any agency of federal, state, or
local government charged with the enforcement of laws, rules, or
regulations.
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(2) ‘‘Law, rule, or regulation’’ includes any federal, state, or local
statute or ordinance or any rule or regulation adopted according to
any federal, state, or local statute or ordinance.
(3) ‘‘Public employee’’ means any person who is employed by the
executive, judicial, or legislative branch of the state or by any other
department, board, bureau, commission, authority, or other agency of
the state. This term also includes all employees, officials, and
administrators of any agency covered by the rules of the State
Personnel Board and any local or regional governmental entity that
receives any funds from the State of Georgia or any state agency.
(4) ‘‘Public employer’’ means the executive, judicial, or legislative
branch of the state; any other department, board, bureau, commission, authority, or other agency of the state which employs or
appoints a public employee or public employees; or any local or
regional governmental entity that receives any funds from the State
of Georgia or any state agency.
(5) ‘‘Retaliate’’ or ‘‘retaliation’’ refers to the discharge, suspension,
or demotion by a public employer of a public employee or any other
adverse employment action taken by a public employer against a
public employee in the terms or conditions of employment for disclosing a violation of or noncompliance with a law, rule, or regulation to
either a supervisor or government agency.
(6) ‘‘Supervisor’’ means any individual:
(A) To whom a public employer has given authority to direct and
control the work performance of the affected public employee;
(B) To whom a public employer has given authority to take
corrective action regarding a violation of or noncompliance with a
law, rule, or regulation of which the public employee complains; or
(C) Who has been designated by a public employer to receive
complaints regarding a violation of or noncompliance with a law,
rule, or regulation.
(b) A public employer may receive and investigate complaints or
information from any public employee concerning the possible existence
of any activity constituting fraud, waste, and abuse in or relating to any
state programs and operations under the jurisdiction of such public
employer.
(c) Notwithstanding any other law to the contrary, such public
employer shall not after receipt of a complaint or information from a
public employee disclose the identity of the public employee without the
written consent of such public employee, unless the public employer
determines such disclosure is necessary and unavoidable during the
5
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course of the investigation. In such event, the public employee shall be
notified in writing at least seven days prior to such disclosure.
(d)(1) No public employer shall make, adopt, or enforce any policy or
practice preventing a public employee from disclosing a violation of or
noncompliance with a law, rule, or regulation to either a supervisor or
a government agency.
(2) No public employer shall retaliate against a public employee
for disclosing a violation of or noncompliance with a law, rule, or
regulation to either a supervisor or a government agency, unless the
disclosure was made with knowledge that the disclosure was false or
with reckless disregard for its truth or falsity.
(3) No public employer shall retaliate against a public employee
for objecting to, or refusing to participate in, any activity, policy, or
practice of the public employer that the public employee has reasonable cause to believe is in violation of or noncompliance with a law,
rule, or regulation.
(4) Paragraphs (1), (2), and (3) of this subsection shall not apply to
policies or practices which implement, or to actions by public employers against public employees who violate, privilege or confidentiality
obligations recognized by constitutional, statutory, or common law.
(e)(1) A public employee who has been the object of retaliation in
violation of this Code section may institute a civil action in superior
court for relief as set forth in paragraph (2) of this subsection within
one year after discovering the retaliation or within three years after
the retaliation, whichever is earlier.
(2) In any action brought pursuant to this subsection, the court
may order any or all of the following relief:
(A) An injunction restraining continued violation of this Code
section;
(B) Reinstatement of the employee to the same position held
before the retaliation or to an equivalent position;
(C) Reinstatement of full fringe benefits and seniority rights;
(D) Compensation for lost wages, benefits, and other remuneration; and
(E) Any other compensatory damages allowable at law.
(f ) A court may award reasonable attorney’s fees, court costs, and
expenses to a prevailing public employee. (Code 1981, § 45-1-4, enacted
by Ga. L. 1993, p. 563, § 1; Ga. L. 2005, p. 899, § 1/HB 665; Ga. L. 2007,
p. 298, § 1/HB 16; Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446,
§ 2-66/HB 642.)
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Law reviews. — For annual survey of
administrative law, see 56 Mercer L. Rev.
31 (2004). For annual survey of labor and
employment law, see 56 Mercer L. Rev.
291 (2004). For survey article on local
government law, see 59 Mercer L. Rev. 285
(2007). For annual survey on labor and
employment law, see 64 Mercer L. Rev.
173 (2012). For annual survey on labor
and employment law, see 66 Mercer L.
Rev. 121 (2014). For article, ‘‘Georgia’s
Public Whistleblower Statute,’’ see 20 Ga.
St. Bar J. 8 (April 2015).
For note on 2007 amendment of this
Code section, see 24 Ga. St. U.L. Rev. 309
(2007).

Cross references. — Reprisals prohibited against community service board,
§ 37-2-6.
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
IMMUNITY
APPLICATION
72, 517 S.E.2d 794 (1999).
Discovery of retaliation. — As to a
former employee’s claim under the Georgia Whistleblower Act, O.C.G.A. § 45-1-4,
the employee ‘‘discovered the retaliation’’
on April 7, 2005, when the employee received a supervisor’s letter of termination
or, at the very least, no later than August
10, 2005, when defendant university president affirmed the supervisor’s decision to
terminate the employee. The claim was
untimely under § 45-1-4(e)(1), as the employee filed suit November 14, 2006, some
15 months later. Stokes v. Savannah State
Univ., 291 Fed. Appx. 931 (11th Cir. 2008)
(Unpublished).
Retroactivity of amendments to
statute. — Three-year statute of limitations that was added to the Georgia
Whistleblower Act (GWA) in 2005 in
O.C.G.A. § 45-1-4(e)(1) is prospective in
nature; thus, a port authority officer’s
GWA claim, which related to the officer’s
2004 discharge, was not affected by the
amendment. Pattee v. Ga. Ports Auth.,
477 F. Supp. 2d 1253 (S.D. Ga. Dec. 18,
2006).
New
remedies
under
O.C.G.A.

General Consideration
Construction. — Georgia Court of Appeals erred by inappropriately grafting
the provisions of O.C.G.A. § 45-1-4(b)
onto subsection (d) and then defining the
types of state programs or operations that
would allegedly have to be involved in
order for a public employee to present a
viable claim for retaliation under subsection (d); by inserting the terms of subsection (b) into subsection (d), and then defining those inapplicable terms with
language that does not exist, the court
engaged erroneously in rewriting the statute. Colon v. Fulton County, 294 Ga. 93,
751 S.E.2d 307 (2013), overruled on other
grounds, Rivera v. Washington, 2016 Ga.
LEXIS 248 (Ga. 2016).
Programs or operations covered by
section. — O.C.G.A. § 45-1-4 applies to
any state programs or operations, including those state programs over which an
agency has administrative jurisdiction
that are less than state-wide in scope.
Weaver v. North Ga. Reg’l Educ. Serv.
Agency, 243 Ga. App. 770, 534 S.E.2d 463
(2000), reversing Weaver v. North Ga.
Regional Educ. Serv. Agency, 238 Ga. App.
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that the reason for termination was
pretextual as the city provided evidence,
much of which the former employee did
not dispute, that the former employee
approved duplicate wire transfers only
weeks prior to termination and made a
threatening phone call to another from a
city phone. Tuohy v. City of Atlanta, 331
Ga. App. 846, 771 S.E.2d 501 (2015).
Monetary damages remedy. — Georgia Whistle Blower Statute (Act),
O.C.G.A. § 45-1-4, does not provide a
remedy of monetary damages for public
employees as: (1) the legislature did not
specifically include a monetary damages
remedy, such as the remedy provided by
the Georgia Fair Employment Practices
Act, specifically O.C.G.A. § 45-19-38(c);
(2) the limitations of statutes waiving
sovereign immunity have to be strictly
followed; and (3) to ‘‘set aside’’ an action,
the language used in the Act, consistent
with the accepted definition of ‘‘set aside,’’
requires the action to be vacated, cancelled, and annulled. Hughes v. Ga. Dep’t
of Corr., 267 Ga. App. 440, 600 S.E.2d 383
(2004).
Because a former agency employee’s
claims under O.C.G.A. § 45-1-4 were limited to claims for reinstatement, and did
not include monetary damages, the claims
were consistent with the relief authorized
by the statute; the employee’s former superiors failed to show that the requirements of the Tort Claims Act, O.C.G.A.
§ 50-21-20 et seq. had been incorporated
into the Whistleblower law. Moore v. Gabriel, No. 3:05-cv-31 (CAR), 2005 U.S.
Dist. LEXIS 36202 (M.D. Ga. Dec. 15,
2005).
Persons authorized to receive complaints. — Supervisor who could officially
evaluate agency employees and thus take
or recommend adverse personnel action
against them was operating at that level
of management authorized to receive potential fraud, waste, and abuse complaints and information on behalf of the
agency. Weaver v. North Ga. Reg’l Educ.
Serv. Agency, 243 Ga. App. 770, 534 S.E.2d
463 (2000), reversing Weaver v. North Ga.
Regional Educ. Serv. Agency, 238 Ga. App.
72, 517 S.E.2d 794 (1999).
Statute of limitations. — Medical research assistant’s 2013 suit against the

§ 45-1-4(e)(2) and (f ), which were added
by a 2005 amendment to the Georgia
Whistleblower Act (GWA), § 45-1-4, do
not apply retroactively; thus, a port authority officer who asserted claims under
the GWA in connection with the officer’s
2004 discharge was limited to the remedies provided by the GWA as the GWA
existed in 2004. Pattee v. Ga. Ports Auth.,
477 F. Supp. 2d 1253 (S.D. Ga. Dec. 18,
2006).
Elements of claim. — It is not enough
that a state employer had a policy of
stamping out internal dissent; a plaintiff
under the Georgia Whistleblower Act,
O.C.G.A. § 45-1-4, must allege that the
plaintiff dissented and was thereby
stamped. Pattee v. Ga. Ports Auth., 477 F.
Supp. 2d 1272 (S.D. Ga. 2007).
Burden of proof. — McDonnell Douglas burden-shifting analysis used in Title
VII retaliation cases is appropriately utilized in the context of evaluating whether
a state whistle-blower claim is subject to
summary adjudication, and this analytical framework is in no way inconsistent
with the holding that circumstantial evidence may preclude summary judgment
in these cases because the McDonnell
Douglas burden-shifting analysis rightly
places on the plaintiff the ultimate burden
of proving that he or she was the victim of
discrimination; therefore, the following
analytical framework is applied to claims
brought
pursuant
to
O.C.G.A.
§ 45-1-4(d)(2): (1) the plaintiff must establish a prima facie case of retaliation by
a preponderance of the evidence, (2) if a
prima facie case is established by the
plaintiff, the employer must, nevertheless,
articulate
a
legitimate,
non-retaliatory reason for the adverse employment action taken, and (3) when such
a reason is given by the employer, the
plaintiff must demonstrate that the stated
reason for the employer’s adverse action is
pretextual. Forrester v. Ga. Dep’t of Human Servs., 308 Ga. App. 716, 708 S.E.2d
660 (2011).
Trial court did not err in granting the
city’s motion for summary judgment on a
former employee’s whistleblower claim because the former employee failed to show
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plaintiff thought another employee was
making personal use of a copier constituted making a complaint or providing
information as to the possible existence of
an activity constituting fraud, waste, and
abuse. Weaver v. North Ga. Reg’l Educ.
Serv. Agency, 243 Ga. App. 770, 534 S.E.2d
463 (2000), reversing Weaver v. North Ga.
Regional Educ. Serv. Agency, 238 Ga. App.
72, 517 S.E.2d 794 (1999).
Persons to whom O.C.G.A. § 45-1-4
applies. — O.C.G.A. § 45-1-4 applies
solely to persons employed in state government. By its terms, it does not apply to
persons who work in the Governor’s office,
the General Assembly, the judicial branch
of state government, or any local unit of
government. North Ga. Reg’l Educ. Serv.
Agency v. Weaver, 272 Ga. 289, 527 S.E.2d
864 (2000), reversing Weaver v. North Ga.
Regional Educ. Serv. Agency, 238 Ga. App.
72, 517 S.E.2d 794 (1999).
Port police officer. — Former port
police officer’s Georgia Whistleblower Act
claim was governed by the version of
O.C.G.A. § 45-1-4 that was in effect prior
to July 1, 2005 because the officer was
discharged in 2004; the officer’s claim
failed because the information that the
officer was allegedly discharged for conveying was related to a member of Georgia’s Homeland Security Task Force,
rather than the officer’s employer, the
Georgia Ports Authority. Pattee v. Ga.
Ports Auth., 477 F. Supp. 2d 1272 (S.D.
Ga. 2007).
Port authority’s rules on phone
number disclosures. — Port authority
officer who alleged that the officer was
discharged after the officer complained
that the port authority had serious security problems was not entitled to a declaratory judgment stating that the port authority’s rule prohibiting employees from
divulging the phone numbers of coworkers
violated O.C.G.A. § 45-1-4 because the
port authority’s rule put a restriction on
the disclosure of phone numbers, not the
disclosure of rule violations. Pattee v. Ga.
Ports Auth., 477 F. Supp. 2d 1253 (S.D.
Ga. Dec. 18, 2006).
Termination for commonly known
issues. — In the employees’ action alleging that the employees were terminated
from a county department of children and

assistant’s former employers alleging
wrongful termination in 2004 and 2005
were barred by the statutes of limitations
applicable to the assistant’s claims under
the Georgia Whistleblower Act, O.C.G.A.
§ 45-1-4, and the False Claims Act of
1986, 31 U.S.C. § 3730(h). Abreu-Velez v.
Bd. of Regents of the Univ. Sys. of Ga., No.
15-11843, 2015 U.S. App. LEXIS 21168
(11th Cir. Dec. 7, 2015), cert. denied, 2016
U.S.
LEXIS
2970
(U.S.
2016)
(Unpublished).
Immunity
Eleventh Amendment immunity. —
Plaintiff former employee’s Georgia
Whistleblower Act claim, filed against defendant former employer state college,
failed due to Eleventh Amendment immunity, and the employee knew for years that
the employee potentially named the incorrect party and acknowledged the employee might have to name an official
capacity defendant, yet the employee
failed to move timely to amend.
Brandenburg v. Bd. of Regents of the Univ.
Sys. of Ga., No. 11-14727, 2013 U.S. App.
LEXIS 8316 (11th Cir. Apr. 24, 2013)
(Unpublished).
Waiver of sovereign immunity. —
Right of action provided in the Georgia
Whistleblower Act, O.C.G.A. § 45-1-4, is a
waiver of the State of Georgia’s sovereign
immunity independent of the waiver in
the Georgia Tort Claims Act, O.C.G.A.
§ 50-21-20 et seq. Pattee v. Ga. Ports
Auth., 477 F. Supp. 2d 1253 (S.D. Ga. Dec.
18, 2006).
Appellate court properly interpreted
O.C.G.A. § 45-1-4 as creating an express
waiver of sovereign immunity by prohibiting a public employer from retaliating
against its employees, defining a public
employer, and providing remedies available to an employee upon a successful
retaliation claim being established. Colon
v. Fulton County, 294 Ga. 93, 751 S.E.2d
307 (2013), overruled on other grounds,
Rivera v. Washington, 2016 Ga. LEXIS
248 (Ga. 2016).
Application
Personal use of a copier. — Plaintiff
employee’s report to a supervisor that
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family services (DFCS) for reporting the
unlawful conduct of a coworker in violation of the whistle-blower statute,
O.C.G.A. § 45-1-4(d)(2), the employees
failed to establish that the employees engaged in whistle-blowing because, to the
extent that the employees claimed to have
disclosed something that was already
widely known (and even joked about), that
was not the type of communication encompassed by the whistle-blower statute; the
employees all testified in the employees’
depositions that the coworker’s illnesses
and excuses were a ‘‘running joke’’ with
DFCS directors, that everybody (employees and directors included) knew about
the coworker’s abuse of prescription
drugs, and that the coworker’s chronic
absenteeism and drug use were discussed
at the office on a daily basis. Forrester v.
Ga. Dep’t of Human Servs., 308 Ga. App.
716, 708 S.E.2d 660 (2011).
Suit involving military service
barred by intra-military doctrine. —
Trial court properly dismissed a former
brigadier general’s suit against the Georgia National Guard for wrongful termination in violation of the whistleblower statute, O.C.G.A. § 45-1-4(e)(1), because the
suit was barred by the intra-military affairs doctrine since the complaint arose
out of activities incident to military service. Dudney v. State of Ga. DOD, 322 Ga.
App. 464, 745 S.E.2d 713 (2013).
Regional agencies not covered. —
Regional educational service agencies are
not state agencies and, therefore, are not
public
employers
under
O.C.G.A.
§ 45-1-4. North Ga. Reg’l Educ. Serv.
Agency v. Weaver, 272 Ga. 289, 527 S.E.2d
864 (2000), reversing Weaver v. North Ga.
Regional Educ. Serv. Agency, 238 Ga. App.
72, 517 S.E.2d 794 (1999).
Employment
as
grandfathered
pharmacist. — Trial court erred in dismissing a public employee’s Georgia Whistle Blower Statute, O.C.G.A. § 45-1-4,
suit as moot as: (1) the employer, the
Georgia Department of Corrections, continued to employ grandfathered pharmacists according to an affidavit submitted
under O.C.G.A. § 9-11-43; (2) the employee had been a grandfathered pharma-

45-1-4

cist while employed by the Department;
and (3) the appellate court saw no reason,
but for the alleged retaliatory action, that
the employee would not remain employed
as a pharmacist with the Department; the
employee’s retirement from the Department made the matter moot only if the
employee did not want to return to work
or could not because the employee was
past the mandatory retirement age, but
these facts were not apparent from the
stipulation that the employee had retired.
Hughes v. Ga. Dep’t of Corr., 267 Ga. App.
440, 600 S.E.2d 383 (2004).
Activity must concern law, rule, or
regulation. — When a port authority
officer alleged that the officer was discharged after the officer complained that
the port authority was violating its own
rules and the Georgia Peace Officer Standards and Training Act, O.C.G.A. § 35-8-1
et seq., the officer stated a cognizable
claim under O.C.G.A. § 45-1-4(a)(2),
(d)(2). Pattee v. Ga. Ports Auth., 477 F.
Supp. 2d 1253 (S.D. Ga. Dec. 18, 2006).
Allegations of safety concerns
failed to allege violation of law, rule,
or regulation. — A university professor
failed to state a claim under the
Whistleblower Act, O.C.G.A. § 45-1-4, because the professor’s allegations that the
professor voiced concerns over lab safety
at the university did not show that the
professor disclosed any violation of a ‘‘law,
rule, or regulation’’ as required under
O.C.G.A. § 45-1-4(a)(2). Edmonds v. Bd. of
Regents, 302 Ga. App. 1, 689 S.E.2d 352
(2009), cert. denied, No. S10C0824, 2010
Ga. LEXIS 437 (Ga. 2010).
Failure to allege violation of law,
rule, or regulation. — Whistle-blower
claim failed because the employee did not
complain that there was a violation or
non-compliance with any law, rule, or regulation. Brathwaite v. Fulton-DeKalb
Hosp. Auth., 317 Ga. App. 111, 729 S.E.2d
625 (2012).
Chief of police’s belief that employer’s activity is illegal is sufficient. —
Public college’s chief of police who objected
to the college administration’s directive
that the chief speak with the district attorney about having the charges against a
suspected laptop thief dropped reasonably
believed that the chief was objecting to
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of a causal connection between those disclosures and the employees’ subsequent
terminations. Forrester v. Ga. Dep’t of
Human Servs., 308 Ga. App. 716, 708
S.E.2d 660 (2011).
In a wrongful termination case, the trial
court erred by failing to grant the motion
for summary judgment filed by the employer because the only evidence the employee presented of a causal connection
was the temporal proximity between the
disclosures and the adverse actions; but
the only action that occurred less than
three months after the disclosures were
not materially adverse and the employee
did not even allege that the person who
took the action knew of the protected
disclosures. Freeman v. Smith, 324 Ga.
App. 426, 750 S.E.2d 739 (2013).
Former police officer’s retaliation claim
against a city failed under summary judgment because the officer did not produce
evidence of a causal connection as to one
adverse employment action, another adverse action was only at most a petty,
slight, or minor annoyance and, in any
event, the officer had not shown pretext as
to the city’s proffered legitimate,
non-discriminatory reasons for the city’s
actions. Cobb v. City of Roswell, No.
12-15633, 2013 U.S. App. LEXIS 16608
(11th Cir. Aug. 12, 2013) (Unpublished).
Insubordination as relevant factor.
— Decision granting summary judgment
to the Board of Regents of the University
System of Georgia on a former administrative
assistant’s
(AA)
Georgia
Whistleblower Act claim was proper as
the former AA failed to establish that a
genuine issue of material fact existed as to
the reason for the former AA’s termination; the board submitted direct evidence
that the former AA’s termination was
based on insubordinate behavior during
an exchange with a college president, but
the former AA failed to present any evidence contradicting the occurrence of the
dispute between the former AA and the
president. Caldon v. Bd. of Regents of the
Do-016 Univ. Sys. of Ga., 311 Ga. App.
155, 715 S.E.2d 487 (2011).

illegal conduct, obstruction of justice under O.C.G.A. § 16-10-24(a), and this was
protected
activity
under
O.C.G.A.
§ 45-1-4(d)(3) of the whistleblower statute. Albers v. Ga. Bd. of Regents of the
Univ. Sys. of Ga., 330 Ga. App. 58, 766
S.E.2d 520 (2014).
Jury determines if reprisal action
was taken. — Board of Regents was not
entitled to summary judgment on the employee’s claim under O.C.G.A. § 45-1-4,
the ‘‘whistleblower’’ statute, because a
jury issue existed regarding whether ‘‘action’’ was taken against the employee for
purposes of § 45-1-4; the record contained
at least some circumstantial evidence that
the employee was dismissed in reprisal for
the employee’s investigation into the university’s officers and for disclosing information of fraud in connection with the
investigation. Jones v. Bd. of Regents of
the Univ. Sys. of Ga., 262 Ga. App. 75, 585
S.E.2d 138 (2003).
Failure to make out prima facie
case of retaliation. — Trial court did not
err in granting summary judgment in
favor of the Georgia Department of Human Services in the employees’ action
alleging that the employees were terminated from a county department of children and family services for reporting the
unlawful conduct of a coworker in violation of the whistle-blower statute,
O.C.G.A. § 45-1-4(d)(2), because, although there was a genuine issue of material fact as to whether the employees
made protected disclosures to a supervisor, the employees could not show a causal
connection between a protected disclosure
and the adverse employment action taken
against the employees; the employees presented no evidence that the actual
decision-maker knew about the employees’ disclosures to the supervisor about
the coworker or that the supervisor personally had any role in the employees’
termination other than to deliver the message of the employees’ dismissals, and
mere guesses and speculation were all
that the employees presented in support
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OPINIONS OF THE ATTORNEY GENERAL
Assuming applicability of O.C.G.A.
§ 45-1-4 to the Georgia National
Guard, referral of a member’s complaint
of fraud, waste or other abuse to a commanding officer, and by that officer to an

investigator, was not a prohibited disclosure, and disciplinary action could be
taken against a member who knowingly
submitted false reports. 1996 Op. Att’y
Gen. No. 96-15.

RESEARCH REFERENCES
ALR. — Pre-emption by workers’ compensation statute of employee’s remedy
under state ‘‘whistleblower’’ statute, 20
ALR5th 677.
Who are ‘‘public employers’’ or ‘‘public
employees’’ within the meaning of state
whistleblower protection acts, 90 ALR5th
687.
What constitutes activity of employee
protected under state whistleblower protection statute covering employee’s ‘‘report,’’ ‘‘disclosure,’’ ‘‘notification,’’ or the
like of wrongdoing — Sufficiency of report,
10 ALR6th 531.
What constitutes activity of employee,
other than ‘‘reporting’’ wrongdoing, protected under state whistleblower protection statute, 13 ALR6th 499.
What
constitutes
activity
of
private-sector employee protected under

state whistleblower protection statute
covering employee’s ‘‘report,’’ ‘‘disclosure,’’
‘‘notification,’’ or the like of wrongdoing —
nature of activity reported, 36 ALR6th
203.
What constitutes activity of public or
state employee protected under state
whistleblower protection statute covering
employee’s ‘‘report,’’ ‘‘disclosure,’’ ‘‘notification,’’ or the like of wrongdoing — nature
of activity reported, 37 ALR6th 137.
Prohibition, by Civil Service Reform Act
of 1978, of reprisals against civil service
whistleblowers (5 USCS § 2302(b)(8)),
124 ALR Fed. 381.
Construction
and
application
of
whistleblower provision of Sarbanes-Oxley
Act, 18 U.S.C.S. § 1514A(a)(1), 15 ALR
Fed. 2d 315.

45-1-5. Purging personnel records of terminated employee.
When an employee of the state or of a county, municipality, or school
district is terminated and, as a condition of a settlement agreement, the
personnel file of the employee is to be partially or totally purged, the
former employee’s personnel records, including both the personnel file
and any associated work history records, shall be clearly designated
with a notation that such records have been purged as a condition of a
settlement agreement. Such notation shall be disclosed to any subsequent governmental entity seeking information as to a former employee’s work history for the sole purpose of making a hiring decision. (Code
1981, § 45-1-5, enacted by Ga. L. 1995, p. 1081, § 1.)
45-1-6. Gifts to employees by vendors; disclosure; reports.
(a) As used in this chapter, the term:
(1) ‘‘Commission’’ means the Georgia Government Transparency
and Campaign Finance Commission created under Code Section
21-5-4.
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(2) ‘‘Gift’’ means a gratuity, subscription, membership, trip, meal,
loan, extension of credit, forgiveness of debt, advance or deposit of
money, or anything of value.
(3) ‘‘Person’’ means an individual, partnership, committee, association, corporation, labor organization, or any other organization or
group of persons.
(4) ‘‘Public employee’’ means every person employed by the executive, legislative, or judicial branch of state government or any
department, board, bureau, agency, commission, or authority thereof.
This shall not include elected officials.
(5) ‘‘Vendor’’ means any person who sells to or contracts with any
branch of state government or any department, board, bureau,
agency, or commission thereof for the provision of any goods or
services.
(b) Any vendor who, either directly or through another person,
makes a gift or gifts to one or more public employees exceeding in the
aggregate $250.00 in value during any calendar year shall file a
disclosure report with the commission in the form specified by the
commission listing the amount and date of receipt, the name and
mailing address of any vendor making the gift, and the name, address,
and position of each public employee receiving such a gift.
(c) Each disclosure report required by subsection (b) of this Code
section shall be filed with the commission not later than February 1 of
each year and shall cover the preceding calendar year.
(d) A report required by this Code section shall be verified by the oath
or affirmation of the person filing such report or statement taken before
an officer authorized to administer oaths. Each report required in a
calendar year shall contain cumulative totals of all gifts which have
been made or received and which are required to be reported.
(e) In addition to other penalties provided under this Code section, a
filing fee of $50.00 shall be imposed for each report that is filed late. In
addition, a filing fee of $25.00 shall be imposed on the fifteenth day after
the due date if the report has still not been filed.
(f ) The commission is vested with the same powers with respect to
this Code section as enumerated in Code Section 21-5-6.
(g) Venue for prosecution of civil violations of this Code section or for
any other action by or on behalf of the commission shall be in the county
of residence of the accused person at the time of the alleged violation or
action.
(h) Any person who knowingly fails to comply with or knowingly
violates this Code section shall be guilty of a misdemeanor. (Code 1981,
13
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§ 45-1-6, enacted by Ga. L. 1996, p. 1069, § 1; Ga. L. 2010, p. 1173,
§ 26/SB 17.)
Editor’s notes. — Ga. L. 2010, p. 1173,
§ 1/SB 17, not codified by the General
Assembly, provides: ‘‘This Act shall be
known and may be cited as the ‘Georgia
Government Transparency and Campaign
Finance Act of 2010.’ ’’
Ga. L. 2010, p. 1173, § 30/SB 17, not
codified by the General Assembly, pro-

vides, in part, that the amendment to this
Code section applies to all reports filed on
and after January 10, 2011.
Law reviews. — For article, ‘‘Georgia’s
New Ethics Laws: A Summary of the
Changes Relevant to Lobbyists and Legislators,’’ see 11 Ga. St. B.J. 22 (No. 4, 2005).

OPINIONS OF THE ATTORNEY GENERAL
Individuals required to file disclosure report. — All individuals who sell to
or contract with any entity of state government and who give any gifts to public
employees which in the aggregate exceed
$250 in value must, by February 1 of each
calendar year, file a disclosure report with
the State Ethics Commission. 1997 Op.
Att’y Gen. No. U97-12.

Ordinary financial transactions excepted from disclosure. — O.C.G.A.
§ 45-1-6 does not require the disclosure of
ordinary financial transactions, such as
loans or extensions of credit and deposits,
made in the ordinary course of business.
1996 Op. Att’y Gen. No. 96-20.
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CHAPTER 2
ELIGIBILITY AND QUALIFICATIONS FOR OFFICE
Sec.
45-2-21.

Article 1
General Provisions
Sec.
45-2-1.

45-2-2.
45-2-3.
45-2-4.
45-2-5.
45-2-6.

45-2-7.
45-2-8.
45-2-9.

Persons ineligible to hold civil
office; vacation of office; validity of acts performed while in
office.
Person to hold only one county
office; commissioned officer not
to be deputy for another.
Persons failing to obtain commissions ineligible for reelection.
Officers to reside in state, discharge duties until successor
commissioned, and have seal.
Municipal or county governments not to require residence
as condition of employment.
Municipal or county governments not to use residence as
advantage or disadvantage in
administering employee merit
system.
Employment of aliens — Prohibited generally; exceptions
[Repealed].
Employment of aliens — Official subject to removal for violation [Repealed].
State agencies not to discriminate in employment against
servicemen’s wives.

45-2-22.

Article 3
Physical Examination of State
Employees
45-2-40.
45-2-41.

45-2-42.
45-2-43.

45-2-44.

Article 2
Veterans’ Civil Service Preference
45-2-20.

‘‘Armed conflict’’ defined.

Veteran entitled to additional
five points on civil service examination score.
Disabled veteran entitled to
additional ten points on civil
service examination score.

45-2-45.

Employees to furnish certificate of physical fitness for employment.
Committee of doctors to develop fitness standards; licensed physician to make
physical examination; contracts for assessments of employees; fee for committee
members and consultants; certification.
State department or agency to
furnish standards of fitness of
positions.
Examining medical practitioner to make report; conditions
impairing prescribed duties;
consent for distribution of additional confidential medical
information; reports; confidentiality of files.
State Personnel Board to adopt
rules and regulations; expenditure of funds.
Applicability of article.

ARTICLE 1
GENERAL PROVISIONS
45-2-1. Persons ineligible to hold civil office; vacation of office;
validity of acts performed while in office.
The following persons are ineligible to hold any civil office; and the
existence of any of the following facts shall be a sufficient reason for
vacating any office held by such person; but the acts of such person,
15
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while holding a commission, shall be valid as the acts of an officer de
facto, namely:
(1) Persons who are not citizens of this state and persons under the
age of 21 years; provided, however, that upon passage of appropriate
local ordinances, citizens of this state who are otherwise qualified and
who have attained 18 years of age shall be eligible to hold any county
or municipal office, except such offices of a judicial nature. The
residency requirement for a candidate for any county office, except
offices of a judicial nature, shall be 12 months residency within the
county. The residency requirement for a candidate for any municipal
office, except offices of a judicial nature, shall be 12 months residency
within the municipality; provided, however, that municipalities may
by charter provide for lesser residency requirements for candidates
for municipal office, except offices of a judicial nature. Notwithstanding anything in this paragraph to the contrary, the General Assembly
may provide by local law for a period of district residency for
candidates for any county or municipal governing authority or board
of education who are elected from districts not to exceed 12 months
residency within the district from which each such candidate seeks
election. Any local law previously enacted by the General Assembly
providing for a period of district residency for candidates for county or
municipal office which does not exceed 12 months shall be granted
full force and effect;
(2) All holders or receivers of public money of this state or any
county thereof who have refused or failed when called upon after
reasonable opportunity to account for and pay over the same to the
proper officer;
(3) Any person finally convicted and sentenced for any felony
involving moral turpitude under the laws of this or any other state
when the offense is also a felony in this state, unless restored to all
his rights of citizenship by a pardon from the State Board of Pardons
and Paroles;
(4) Persons holding any office of profit or trust under the government of the United States other than that of postmaster and officers
and enlisted men of the reserve components of the armed forces of the
United States, or of either of the several states, or of any foreign
state; provided, however, that without prejudice to his right to hold
public office, any person may accept appointment to, and may receive
his expenses and compensation arising from, membership upon any
commission, board, panel, or other fact-finding or policy-making
agency appointed by the President of the United States or other
federal authority, where such appointment is of a temporary nature
and the duties are not such as to interfere materially with the
person’s duties as a public officer. Acceptance of such an appointment
16
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and receipt of the emoluments therefrom shall not bar the right of
any person to hold office in this state or to accede to a state office;
(5) Persons of unsound mind and persons who, from advanced age
or bodily infirmity, are unfit to discharge the duties of the office to
which they are chosen or appointed;
(6) Those persons who have not been inhabitants of the state,
county, district, or circuit for the period required by the Constitution
and laws of this state;
(7) A person who has not been a bona fide citizen of the county in
which that person shall be elected or appointed at least 12 months
prior to that person’s election or appointment and who is not a
qualified voter entitled to vote; provided, however, that no prior state
or county residency requirement shall be applicable to any appointed
local superintendent of schools; or
(8) All persons who are constitutionally disqualified for any cause.
All officers are eligible for reelection and reappointment and to hold
other offices, unless expressly declared to the contrary by the Constitution or laws of Georgia. (Laws 1787, Cobb’s 1851 Digest, p. 366;
Laws 1823, Cobb’s 1851 Digest, p. 209; Code 1863, § 125; Code 1868,
§ 120; Code 1873, § 129; Code 1882, § 129; Civil Code 1895, § 223;
Ga. L. 1900, p. 42, § 1; Civil Code 1910, § 258; Ga. L. 1925, p. 77, § 1;
Ga. L. 1931, p. 126, § 1; Code 1933, § 89-101; Ga. L. 1972, p. 868,
§ 1; Ga. L. 1976, p. 464, §§ 1, 2; Ga. L. 1982, p. 3, § 45; Ga. L. 1987,
p. 3, § 45; Ga. L. 1988, p. 930, § 1; Ga. L. 1989, p. 596, § 1; Ga. L.
1992, p. 1138, § 1; Ga. L. 1993, p. 1279, § 15; Ga. L. 2016, p. 173,
§ 12/SB 199; Ga. L. 2016, p. 795, § 1/HB 73.)
The 2016 amendments. — The first
2016 amendment, effective April 26, 2016,
added the last two sentences in paragraph
(1). The second 2016 amendment, effective
May 3, 2016, made an identical change by
adding the next to the last sentence in
paragraph (1).
Cross references. — Persons not eligible to hold office, Ga. Const. 1983, Art.
II, Sec. II, Para. III. Vacancies created by
elected officials qualifying for other office,
Ga. Const. 1983, Art. II, Sec. II, Para. V.
Nature and effect of adjudication,
§ 15-11-72. Certain county officials ineligible, § 15-12-21. Eligibility of subversive
persons to hold office or position in government, § 16-11-12. Eligibility and qualifications of candidates for public office,
§§ 21-2-5 through 21-2-8.
Editor’s notes. — Ga. L. 1972, p. 193,
§ 10, not codified by the General Assem-

bly, provided that it was the purpose of the
Act to reduce the age of legal majority
from 21 years to age 18 years of age so
that all persons, upon reaching the age of
18 would have the rights, privileges, powers, duties, responsibilities, and liabilities, previously applicable to persons 21
years of age or over. The section further
provided that the Act was not to be construed as having the effect of changing the
provisions of any general law relative to
the required age to qualify for holding
public office.
Law reviews. — For article on the
effects of a conviction based on a nolo
contendere plea on voting and holding
public office, see 13 Ga. L. Rev. 723 (1979).
For article surveying Georgia cases citing
developments in Georgia local government law from mid-1980 through
mid-1981, see 33 Mercer L. Rev. 187
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(1981). For survey article on local government law for the period from June 1, 2002
to May 31, 2003, see 55 Mercer L. Rev. 353
(2003).
For comment criticizing Tarpley v. Carr,
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204 Ga. 721, 51 S.E.2d 638 (1949), requiring de jure offices to exist before acts by de
facto city officers can be validated, see 1
Mercer L. Rev. 120 (1949).

JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
HOLDERS OF PUBLIC FUNDS
FELONY INVOLVING MORAL TURPITUDE
1. IN GENERAL
2. PARDON
PERSONS HOLDING OTHER OFFICES
ELIGIBILITY FOR COUNTY OFFICES
1. RESIDENCY REQUIREMENT
2. QUALIFIED VOTER REQUIREMENT
General Consideration
Qualifications prescribed by Constitution. — If the Constitution has prescribed the qualifications which allow and
prevent eligibility to a public office, the
General Assembly cannot by statute add
to or take from those conditions of eligibility. Griggers v. Moye, 246 Ga. 578, 272
S.E.2d 262 (1980).
Local legislation not in conflict. —
Local legislation requiring candidates for
the county commission to run for election
from the district in which their legal residence lies did not conflict with former Ga.
Const. 1976, Art. IX, Sec. I, Para. VIII (see
Ga. Const. 1983, Art. IX, Sec. I, Para. III)
and O.C.G.A. § 45-2-1. Griffin v. Glynn
County, 264 Ga. 823, 452 S.E.2d 109
(1995).
Ineligibility to hold office is the exception. — Eligibility to hold office is the
general rule; ineligibility is the exception.
Weems v. Glenn, 199 Ga. 388, 34 S.E.2d
511 (1945).
Paragraphs (1) through (8), inclusive,
provide exceptions to the general rule.
Avery v. Bower, 170 Ga. 202, 152 S.E. 239
(1930).
Construction in favor of eligibility.
— Words limiting the right of a person to
hold office are to be given a liberal construction in favor of those seeking to hold
office, in order that the public may have
the benefit of choice from all those who are
in fact and in law qualified. Weems v.
Glenn, 199 Ga. 388, 34 S.E.2d 511 (1945).

County attorney is not a county elected
official, but rather is a county employee, so
the residency requirement of O.C.G.A.
§ 45-2-1(1) does not apply to the county
attorney under Ga. Const. 1983, Art. IX,
Sec. I, Para. III and O.C.G.A. § 45-2-5; a
county attorney is entitled to sovereign
immunity as a county employee. Wallace
v. Greene County, 274 Ga. App. 776, 618
S.E.2d 642 (2005).
Restrictions on eligibility for municipal office. — There is no general law
making eligibility to hold municipal office
dependent on qualification to vote. Restrictions of that character may be provided in the charter of a municipality, but,
unless so provided, they do not exist in the
absence of general law on the subject.
Beazley v. Lunceford, 178 Ga. 683, 173
S.E. 852 (1934).
Military personnel holding municipal office. — Enlisted personnel on active
duty in United States Navy are not ineligible under O.C.G.A. § 45-2-1 to hold municipal office in Georgia, since O.C.G.A.
§ 45-2-1 applies only to those holding or
seeking to hold civil offices of a state
character and officers of municipal corporations do not hold a civil office within the
meaning of § 45-2-1. Westberry v.
Saunders, 250 Ga. 240, 296 S.E.2d 596
(1982).
County residents’ challenge to a school
board candidate’s residency qualification
under O.C.G.A. § 45-2-1(1) and Ga.
Const. 1983, Art. VIII, Sec. V, Para. II, was
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barred by res judicata because another
challenger had raised the same challenge,
and the challenge had been resolved
against the challenger by the county’s
board of elections. Lilly v. Heard, 295 Ga.
399, 761 S.E.2d 46 (2014).
De facto officer. — When an individual was appointed to the position of recorder’s court judge pro tem, and at all
times subsequent to appointment held self
out to the public as a recorder’s judge pro
tem and performed the duties of that
office, including accepting guilty pleas,
issuing search warrants, and holding preliminary hearings, that individual was a
de facto officer and as such that individual’s acts could not be collaterally attacked
and set aside; thus, a search warrant
issued by this individual was not null and
void, and there was nothing in the record
to indicate that the recorder court judge
pro tem did not act in a neutral and
detached manner in issuing the warrant.
Freeman v. State, 172 Ga. App. 168, 322
S.E.2d 289 (1984).
Arrest warrant was not subsequently
invalid because it was signed by a magistrate who was later removed from office
for misconduct and, thus, any subsequent
proceedings thereafter were also not invalid, as: (1) the magistrate’s acts while in
officer were considered valid as the acts of
an officer de facto; and (2) due to such, the
magistrate’s acts could not be collaterally
attacked and set aside. Keith v. State, 279
Ga. App. 819, 632 S.E.2d 669 (2006).
Cited in Culbreth v. Cannady, 168 Ga.
444, 148 S.E. 102 (1929); McGill v. Simmons, 172 Ga. 127, 157 S.E. 273 (1931);
McBrien v. Starkweather, 43 Ga. App.
818, 160 S.E. 548 (1931); Odom v. Jones,
176 Ga. 147, 167 S.E. 304 (1932); Cooper v.
Lewis, 177 Ga. 229, 170 S.E. 68 (1933);
Marshall v. Walker, 183 Ga. 44, 187 S.E.
81 (1936); Morgan v. Crow, 183 Ga. 147,
187 S.E. 840 (1936); McLendon v. Everett,
205 Ga. 713, 55 S.E.2d 119 (1949); Barrett
v. Slagle, 214 Ga. 650, 106 S.E.2d 908
(1959); Varnadoe v. Housing Auth., 221
Ga. 467, 145 S.E.2d 493 (1965); Bond v.
Floyd, 251 F. Supp. 333 (N.D. Ga. 1966);
Daniel v. Yow, 226 Ga. 544, 176 S.E.2d 67
(1970); Dunn v. Cofer, 134 Ga. App. 173,
213 S.E.2d 483 (1975); Westley v. State,
143 Ga. App. 344, 238 S.E.2d 701 (1977);
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Lucas v. Woodward, 240 Ga. 770, 243
S.E.2d 28 (1978); Irwin v. Busbee, 241 Ga.
567, 247 S.E.2d 103 (1978); Ramsey v.
Powell, 244 Ga. 745, 262 S.E.2d 61 (1979);
Beck v. State, 286 Ga. App. 553, 650
S.E.2d 728 (2007); Spillers v. State, 299
Ga. App. 854, 683 S.E.2d 903 (2009).
Holders of Public Funds
Prior removal for misconduct. —
The conviction of an officer for misbehavior and misconduct in office in the illegal
appropriation of public funds, and the
officer’s removal from office, are equivalent to an adjudication that the officer is
ineligible to hold that office for and during
the remainder of the term for which
elected; therefore, the officer cannot be a
candidate for the vacancy caused by the
officer’s own removal. McClellan v.
Pearson, 163 Ga. 492, 136 S.E. 429 (1927).
Failure of tax collector to pay over
taxes collected. — O.C.G.A. § 45-2-1(2)
does not mean that a person is ineligible
to hold the office of sheriff, as being the
holder of public money unaccounted for,
merely by reason of the fact that as tax
collector one failed and refused to pay over
to the county taxes collected, was cited by
the county commissioners for a settlement, and that upon failure to settle, an
execution was issued against the tax collector and bondsmen, which was subsequently paid by the bondsmen; as there
are circumstances under which a tax collector could act in the best of faith in the
performance of trust, and still be unable
to account personally for taxes collected.
Weems v. Glenn, 199 Ga. 388, 34 S.E.2d
511 (1945).
Felony Involving Moral Turpitude
1. In General
Disqualification from public office.
— After the defendant pled nolo
contendere in Florida to a felony, which
was a felony under Georgia law, defendant
would have been disqualified from holding
public office pursuant to O.C.G.A.
§ 45-2-1(3), but defendant was exempted
from such disqualification by O.C.G.A.
§ 17-7-95(c), under which the nolo plea
could not be deemed a guilty plea for the
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Persons Holding Other Offices

Felony Involving Moral
Turpitude (Cont’d)
1. In General (Cont’d)
purposes of effecting the disqualification.
Hardin v. Brookins, 275 Ga. 477, 569
S.E.2d 511 (2002).
Acts involving intoxicating liquors.
— Neither the transportation and possession of non-tax-paid liquor nor the unlawful sale of intoxicating liquors is a crime
involving moral turpitude. Hutto v.
Rowland, 226 Ga. 889, 178 S.E.2d 180
(1970).
Applicability to county superintendent of schools. — O.C.G.A. § 45-2-1(3)
had no application to the office of county
superintendent of schools for the reason
that former O.C.G.A. § 20-2-102 (see now
O.C.G.A. § 20-2-101), which defined the
qualifications of county school superintendents, did not require that one be convicted ‘‘and sentenced’’ before one was
ineligible to hold the office by reason of a
crime involving moral turpitude. Huff v.
Anderson, 212 Ga. 32, 90 S.E.2d 329
(1955).
2. Pardon
No restoration of public office. —
While the grant of a pardon restores one
to full rights of citizenship, including the
right to hold public office, and operates to
remove all blot and stain growing out of a
previous conviction of a felony involving
moral turpitude, it does not operate to
confer or restore a public office which was
previously held, but which on account of
the previous conviction and sentence was
necessarily relinquished. Morris v.
Hartsfield, 186 Ga. 171, 197 S.E. 251
(1938).
Ineligibility not removed. — When
the right of a county commissioner to hold
office is attacked by reason of one having
been, previous to election, convicted of a
felony, and therefore not a qualified voter
or eligible ‘‘to hold any civil office,’’ the fact
that one received a pardon after the institution of the quo warranto proceedings,
but prior to the decision of the trial judge,
does not remove ineligibility. Hulgan v.
Thornton, 205 Ga. 753, 55 S.E.2d 115
(1949).

Federal offices. — After the Governor
undertook to declare vacancies in the offices of a member and chair of the State
Highway Board (now Transportation
Board), for ineligibility of the incumbent
because of the incumbent’s holding a federal office, but the order recited only that
the incumbent held an office of profit or
trust under the government of the United
States, without stating what federal office
the incumbent held, the order did not
show ineligibility as claimed, since, for
aught that appears, the federal office, if
held, might have been one of the excepted
offices. Patten v. Miller, 190 Ga. 123, 8
S.E.2d 757 (1940).
A federal magistrate, even if only
part-time, is ineligible to hold a civil office.
Highsmith v. Clark, 245 Ga. 158, 264
S.E.2d 1 (1980).
The tax assessor’s service on a county
agricultural committee (as part of a federal agency) did not bar appointment to
the tax board because federal offices were
excluded, the position was temporary, and
would not interfere with the tax assessor’s
duties on the tax board. Wheeler County
Bd. of Tax Assessors v. Gilder, 256 Ga.
App. 478, 568 S.E.2d 786 (2002).
County offices. — O.C.G.A. § 45-2-1
does not prohibit a member of a county
school board from also holding office as a
trustee of a local school district. The latter
is not definable as a county office under
O.C.G.A. § 45-2-2 so the provisions of
§ 45-2-2 are inapplicable. Casey v.
McElreath, 177 Ga. 35, 169 S.E. 342
(1933).
Consolidated government officers.
— A provision in the charter granting
authority to a consolidated government to
redefine membership of a municipal board
of water commissioners did not grant authority to appoint a city council member to
the board, when such appointments constituted a conflict of interest under
O.C.G.A. § 36-30-4. Columbus, Ga. v.
Board of Water Comm’rs, 261 Ga. 219, 403
S.E.2d 791 (1991).
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O.C.G.A. § 45-2-1(7) refer to domicile.
Haggard v. Graham, 142 Ga. App. 498,
236 S.E.2d 92 (1977).
Ordinarily a jury question. — The
question of domicile is a mixed question of
law and fact and is ordinarily one for a
jury, and should not be determined by the
court as a matter of law except in plain
and palpable cases. Haggard v. Graham,
142 Ga. App. 498, 236 S.E.2d 92 (1977).
Change in domicile. — If a person
leaves the place of domicile temporarily, or
for a particular purpose, and does not take
up an actual residence elsewhere with the
avowed intention of making a change in
domicile, that person will not be considered as having changed domicile. Haggard
v. Graham, 142 Ga. App. 498, 236 S.E.2d
92 (1977).
Lack of standing. — Former county
commissioner lacked U.S. Const. Art. III
standing to pursue a suit alleging that the
redistricting done under 2002 Ga. Laws
401 violated the commissioner’s equal
protection rights because, even if 2002 Ga.
Laws 401 was found unconstitutional, a
new redistricting plan might still cause
the commissioner to lose the commissioner’s incumbent status, thereby preventing
the commissioner from running for the
office of commissioner in the district that
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the commissioner served for eight years
because the commissioner was no longer a
resident of that district, as required by
O.C.G.A. § 45-2-1; thus, the commissioner’s injury could not be redressed by a
favorable decision. Scott v. Taylor, 470
F.3d 1014 (11th Cir. 2006).
2. Qualified Voter Requirement
Office of ordinary (now probate
judge). — Under application of the provisions of the Constitution and laws of this
state, a person who is not a qualified voter
is not eligible to the office of ordinary (now
probate judge) of a county. Lee v. Byrd,
169 Ga. 622, 151 S.E. 28 (1929).
Partnership ineligible. — Since a
partnership cannot be a qualified voter, a
partnership may not hold the public office
of county auditor. Lester Witte & Co. v.
Rabun County, 245 Ga. 382, 265 S.E.2d 4
(1980).
Inapplicable to justice of the peace.
— A justice of the peace is not a county
officer and the statutory provisions that
no person is eligible to hold a county office
who is not ‘‘a qualified voter entitled to
vote,’’ has no application to the office of
justice of the peace. Davis v. Mercer, 48
Ga. App. 191, 172 S.E. 669 (1934).

OPINIONS OF THE ATTORNEY GENERAL
ANALYSIS
GENERAL CONSIDERATION
PERSON CHARGED WITH CRIMES
PERSONS HOLDING OTHER OFFICES
ELIGIBILITY FOR COUNTY OFFICES
General Consideration
General Assembly is authorized to
provide for membership by nonresidents on the Tobacco Advisory Board.
1969 Op. Att’y Gen. No. 69-495.
Minimum age requirement. — Statute would not prevent a person under 21
years of age from having that person’s
name on the ballot if that one will become
21 on or before the date for assuming
office. 1972 Op. Att’y Gen. No. U72-60.
Age requirement for deputy clerks.
— Since the authorization in former Code
1933, § 24-2713 (see now O.C.G.A.
§ 15-6-59) for appointment of deputies

makes a deputy clerk a public officer of
this state, under former Code 1933,
§ 89-101 (see now O.C.G.A. § 45-2-1) a
deputy clerk of the superior court must be
at least 21 years of age. 1958-59 Op. Att’y
Gen. p. 43.
The office of highway treasurer is a
public office created by the General
Assembly. 1945-47 Op. Att’y Gen. p. 626.
A municipal office is a ‘‘civil office’’
within the contemplation of former
Code 9133, § 89-101 (see now O.C.G.A.
§ 45-2-1). 1980 Op. Att’y Gen. No. 80-157.
Candidate in both general and special election. — Candidate on ballot in
special congressional primary may not be
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General Consideration (Cont’d)
permitted to run at same time in general
election for position in Georgia General
Assembly. 1982 Op. Att’y Gen. No.
U82-30.
Eligibility for judge of probate
court. — For a person to be eligible to
hold the office of judge of probate court
there must not only be full compliance
with the constitutional and statutory residency requirements but also the person
must meet the requirements of a qualified
voter. 1967 Op. Att’y Gen. No. 67-368.
Person Charged With Crimes
Failure to pay over public moneys.
— A judgment against a sheriff-elect for
failure to account for and pay over county
moneys must be paid before such individual is eligible to hold office, and a county
must pay the bond premium on a sheriff
regardless of the premium charged. 1976
Op. Att’y Gen. No. U76-58.
Conviction of crime involving
moral turpitude. — A person who has
been convicted of a crime involving moral
turpitude cannot hold public office in this
state. 1962 Op. Att’y Gen. p. 131.
Limitation on employment by
Board of Regents because of felony
involving moral turpitude. — Conviction and sentence for a felony involving
moral turpitude does not render an individual ineligible for employment by the
Board of Regents unless the position of
employment is one which constitutes a
position of trust. 1985 Op. Att’y Gen. No.
85-47.
Conviction for transporting stolen
automobile. — A person convicted in
federal court of transporting a stolen automobile in interstate commerce would be
ineligible to hold any civil office. 1962 Op.
Att’y Gen. p. 131.
Eligibility of parolees and convicted felons for civil employment. —
Even though parolees from the penitentiary and all convicted felons, before pardon, are ineligible for any civil ‘‘office,’’ this
disability would not extend to mere employment when such employment does not
amount to a position of trust. 1968 Op.
Att’y Gen. No. 68-35.
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Eligibility of work-release prisoners
for
civil
employment.
—
Work-release prisoners may be employed
in any unclassified position that is not a
civil office; the same limitation would also
apply to their employment in a classified
position. 1974 Op. Att’y Gen. No. 74-142.
Persons Holding Other Offices
Persons holding federal office of
profit or trust. — Membership on United
States Department of Agricultural Stabilization and Conservation Committee is
an office of profit or trust under the government of the United States and within
the meaning of O.C.G.A. § 45-2-1; any
person holding this office would be ineligible to hold any other civil office in this
state. 1970 Op. Att’y Gen. No. 70-137.
A city commission member is prohibited
from sitting on a draft board, since holders
of any civil office are generally prohibited
from holding any office of profit or trust
under the federal government. 1971 Op.
Att’y Gen. No. U71-107.
Representation of criminal defendants. — The obligations of trusteeship
imposed upon public officers and public
employees do not preclude the representation of a defendant in a criminal proceeding on the grounds of an impermissible
conflict of interest from such representation and the holding of public office and
employment. 1982 Op. Att’y Gen. No.
U82-44.
Participation in federal program
not constituting an office. — Even
though additional compensation will be
part of the salary of a member of the
Uniform Division of the Department of
Public Safety for additional work done for
a federal drug abuse program, participation in such a program would not be an
‘‘office of profit or trust under the government of the United States’’ as prohibited
by paragraph (4), primarily because participation would not be an ‘‘office’’ within
the meaning of this section. 1972 Op. Att’y
Gen. No. 72-69.
A part-time or substitute rural mail
carrier is not prohibited by state law
from serving as a deputy registrar. 1976
Op. Att’y Gen. No. U76-46.
A postmaster may run and hold an
office on a city council. 1983 Op. Att’y
Gen. No. 83-30.

22

45-2-1

ELIGIBILITY AND QUALIFICATIONS FOR OFFICE

Prohibition against holding two
state offices. — This section is construed
to mean that the same person cannot
legally hold two state offices of profit or
trust; therefore, while members of the
Veterans Service Board do not receive a
salary, the office is one created by the
Constitution and is an office of trust under
the Georgia Constitution. A member of the
board who has been appointed thereto by
the Governor is ineligible to hold another
office of the state. 1945-47 Op. Att’y Gen.
p. 476.
Employment of director for other
duties. — Nothing in this section would
prohibit the State Treasurer (now director
of the Office of Treasury and Fiscal Services) from accepting employment with
the state for the performance of duties not
required of that office. 1945-47 Op. Att’y
Gen. p. 626.
General Assembly members ineligible for county board of education. —
Assuming the courts conclude the phrase
‘‘either of the several states’’ is sufficiently
broad to include Georgia as well as any of
the 49 other states in the union, it would
then follow that O.C.G.A. § 45-2-1 renders a person holding an office of profit by
virtue of being a member of the General
Assembly ineligible to hold the civil office
of membership on a county board of education in the absence of express legislative
authorization. 1963-65 Op. Att’y Gen. p.
442.
Board memberships not civil offices. — Membership on the governing
boards of public, nonmunicipal corporations, such as the Ports Authority, are not
civil offices within the contemplation of
the Georgia Constitution, though such
members are clearly fiduciaries of public
trust. 1971 Op. Att’y Gen. No. 71-18.
Treasurer of the State Highway
Board (now Transportation Board)
may also legally hold the office of
judge of a city court. 1950-51 Op. Att’y
Gen. p. 210.
Acceptance of incompatible position causing automatic vacation of
office. — The offices of honorary consul
and member of the Board of Commissioners of the Department of Industry and
Trade are incompatible, and the acceptance of the position of honorary consul
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would automatically vacate the position
on the Board of Commissioners. 1968 Op.
Att’y Gen. No. 68-147.
The offices of vice chairman of the Board
of Commissioners of the Department of
Industry and Trade and honorary consul
in Atlanta for the government of Japan
are incompatible, and the acceptance of
the position of consul would automatically
vacate the position on the Board of Commissioners. 1969 Op. Att’y Gen. No. 69-93.
A judge of the superior court may
hold office as a member of the county
board of education. 1954-56 Op. Att’y
Gen. p. 180.
Resignation not necessary to qualify as candidate for another office. —
A solicitor general (now district attorney)
would not have to resign that office in
order to qualify as a candidate for the
office of superior court judge. 1967 Op.
Att’y Gen. No. 67-77.
Justice of peace holding office of
municipal mayor. — There is apparently no general law of this state which
would prohibit a justice of the peace from
also holding the office of mayor of a municipality. 1957 Op. Att’y Gen. p. 53.
A justice of the peace is not ineligible
under O.C.G.A. § 45-2-1 to hold office of
mayor of a municipality unless prohibited
by municipal charter. 1945-47 Op. Att’y
Gen. p. 79.
A justice of the peace may also act as
mayor of a municipality in the absence of
a contrary provision in the charter of a
municipality. 1948-49 Op. Att’y Gen. p.
478.
Person may hold county and municipal office unless prohibited by
municipal charter. — Unless the municipal charter prohibits such, a person can
hold a county office and a municipal office.
1950-51 Op. Att’y Gen. p. 336.
Construing
former
Code
1933,
§§ 89-101 and 89-103 (see now O.C.G.A.
§§ 45-2-1 and 45-2-2) together, unless the
charter of a particular municipal corporation prohibited a county officer from holding a municipal office created under the
charter, a person could hold a county office
and a municipal office. 1945-47 Op. Att’y
Gen. p. 68.
Person may hold both city and
county court office. — There is no pro-
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Persons Holding Other
Offices (Cont’d)
hibition against one persons holding both
the offices of judge of a city court and
ordinary (now probate judge) of a county.
1970 Op. Att’y Gen. No. U70-60.
A sitting magistrate may be a candidate for the office of chief magistrate but would be required to resign
former magistrate position before assuming the new office. 1983 Op. Att’y Gen. No.
83-59.
A city councilperson may also serve
as a magistrate. 1983 Op. Att’y Gen. No.
U83-55.
1983 Op. Att’y Gen. No. U83-55, which
stated that there was no statutory, constitutional, or common-law prohibition
against a person simultaneously holding
the offices of magistrate and city
councilperson, was issued prior to the ratification of Ga. Const. 1983, Art. II, Sec. II,
Para. V, which provides that the test for
simultaneously holding two offices is specific authorization, rather than prohibition; and since there is no law specifically
authorizing a person to simultaneously
hold the offices of magistrate and city
councilperson, a chief magistrate could
not hold office as chief magistrate while
seeking election to the city council. 1985
Op. Att’y Gen. No. U85-41.
Federal attorney/hearing examiner
cannot serve simultaneously as
part-time associate magistrate. — An
attorney/hearing examiner for the United
States Merit Systems Protection Board
may not simultaneously serve as a
part-time associate magistrate since the
examiner would be exercising discretion
vested in the board for the benefit of the
public, and thus would be subject to the
same disqualification contemplated by
O.C.G.A. §§ 45-2-1(4) and 45-3-1(4) as a
member of the board, despite technical
status as an ‘‘employee.’’ 1985 Op. Att’y
Gen. No. U85-12.
Armed forces member ineligible to
hold municipal office. — Enlisted member of regular component of armed forces
is ineligible to hold elected municipal office. 1980 Op. Att’y Gen. No. 80-157.
Military personnel on terminal
leave as peace officers. — Members of
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the armed forces of the United States on
terminal leave may be employed and certified as peace officers, but such members
of the armed forces would be ineligible to
hold certain law enforcement positions,
such as sheriff, which are clearly civil
offices. 1989 Op. Att’y Gen. 89-30.
Eligibility for County Offices
The proviso in paragraph (7) was
enacted to change the result of Bower
v. Avery, 172 Ga. 272, 159 S.E. 10 (1931),
i.e., a person would not be eligible to be
elected or appointed as county school superintendent where that person was a
bona fide citizen of that county for two
years even though the person resided and
voted within the corporate limits of an
independent school district located in that
county. 1954-56 Op. Att’y Gen. p. 200.
Judges not considered county officers. — Historically, judges serving in the
state judicial system have not been considered county officers under O.C.G.A.
§ 45-2-1. 1978 Op. Att’y Gen. No. U78-8.
Qualifications of county school superintendent. — In addition to the qualifications of former Code 1933, § 32-1002
(see now O.C.G.A. § 20-2-101), a county
school superintendent, being a county officer within the meaning of former Code
1933, § 89-101 (see now O.C.G.A.
§ 45-2-1(7)) must have been a citizen of
the county for a period of two years prior
to the election and a qualified voter in the
county entitled to vote. 1958-59 Op. Att’y
Gen. p. 110.
Residents eligible for office of
county school superintendent. — In a
county where there is an independent city
school system, a resident of the area included within the independent district is
eligible to be a candidate for the office of
county school superintendent in the primary and general election. 1963-65 Op.
Att’y Gen. p. 225.
Local school board members. —
Residency requirements for the election of
local school board members cannot be established by board bylaws. 1997 Op. Att’y
Gen. No. U97-25.
Residents eligible for reelection. —
If, after election to the office of county
school superintendent, the superintendent should move into the area included
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within the independent district, the superintendent will then be eligible to run
for office again. 1963-65 Op. Att’y Gen. p.
225.
Residency in political subdivision.
— A candidate for the office of county
commissioner must be a resident of the
county for a period of 24 months (now 12
months) prior to election, but does not
have to reside in the commission district
from which the candidate seeks election
for a period of 24 months (now 12 months)
prior to election. 1986 Op. Att’y Gen. No.
86-23.
Local law residency requirements
for candidates unenforceable. — The
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provisions of a local act establishing a
requirement that candidates for the
Board of Commissioners of Clay County
be residents of the commissioner districts
from which the candidates are seeking
election for a period of at least five years
immediately preceding the date of the
election is unenforceable as being a local
act in derogation of general law. 1984 Op.
Att’y Gen. No. U84-31.
A county was not authorized to establish more stringent residency requirements for the election of county commissioners than the one-year requirement of
O.C.G.A. § 45-2-1. 1997 Op. Att’y Gen.
No. U97-27.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 53 et seq.,
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Employees, § 15-34 et seq.
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service, 26 ALR 142; 132 ALR 254; 147
ALR 1419; 148 ALR 1399; 150 ALR 1444.
Unfitness as affecting right to restoration by mandamus to office from which
one has been illegally removed, 36 ALR
508.
Payment of salary to de facto officer as
defense to action or proceeding by de jure
officer for salary, 55 ALR 997; 64 ALR2d
1375.
Officer holding over without authority
after expiration of his term as a de facto
officer, 71 ALR 848.
Policemen as public officers, 84 ALR
309; 156 ALR 1356.
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812; 143 ALR 1026.
Other public offices or employments
within prohibition as regards judicial officers of constitutional or statutory provinces against holding more than one office,
89 ALR 1113.
Right of de facto officer to salary or
other compensation annexed to office, 93
ALR 258; 151 ALR 952.

Distinction between office and employment, 93 ALR 333; 140 ALR 1076.
De jure office as condition of a de facto
officer, 99 ALR 294.
Effect of election to or acceptance of one
office by incumbent of another where both
cannot be held by same person, 100 ALR
1162.
Status as de jure public office of one
appointed by a de facto office or body or by
a body which included a de facto mem
whose vote or consent was necessary to
the appointment, 106 ALR 1324.
Right of Civil Service Commission to
prescribe maximum or minimum age requirements for candidates for positions or
promotion in civil service, 122 ALR 1452.
Presumption and burden of proof as to
one’s status as a de facto officer upon
which validity or effect of his act depends,
161 ALR 967.
Constitutionality of statute requiring,
or limiting, selection or appointment of
public officers or agents from members of
a political party or parties, 170 ALR 198.
Payment of salary to de facto officer as
defense to action or proceeding by de jure
officer for salary, 64 ALR2d 1375.
What constitutes conviction within statutory constitutional provision making
convicting of crime ground of disqualification for, removal from, or vacancy in, public office, 71 ALR2d 593.
Incompatibility, under common-law
doctrine, of office of state legislator and
position or post in local political subdivision, 89 ALR2d 632.
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Effect of conviction under federal law, or
law of another state or country, on right to
vote or hold public office, 39 ALR3d 303.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.
Pardon as restoring public office or license or eligibility therefor, 58 ALR3d
1191.
Validity of requirement that candidate
or public officer has been resident of governmental unit for specified period, 65
ALR3d 1048.
Validity of age requirement for state
public office, 90 ALR3d 900.
Validity, construction and application of
regulation regarding outside employment
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of governmental employees or officers, 94
ALR3d 1230; 62 ALR5th 671.
Validity, construction, and effect of state
statutes restricting political activities of
public officers or employees, 51 ALR4th
702.
What constitutes conviction within statutory or constitutional provision making
conviction of crime ground of disqualification for, removal from, or vacancy in, public office, 10 ALR5th 139.
What constitutes conviction within statutory or constitutional provision making
conviction of crime ground of disqualification for, removal from, or vacancy in, public office, 11 ALR5th 52.

45-2-2. Person to hold only one county office; commissioned
officer not to be deputy for another.
No person shall hold, in any manner whatever, or be commissioned to
hold more than one county office at one time, except by special
enactment of the General Assembly; nor shall any commissioned officer
be deputy for any other commissioned officer, except by such special
enactment. (Ga. L. 1890-91, p. 102, § 1; Civil Code 1895, § 224; Civil
Code 1910, § 259; Code 1933, § 89-103; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
County coroner not prohibited
from holding office of constable. — A
constable is not a county officer; and
therefore a coroner, as a county officer, is
not, by virtue of this section, prohibited
from holding the office of constable.
McBrien v. Starkweather, 43 Ga. App.
818, 160 S.E. 548 (1931).
Consolidated government officers.
— A provision in the charter granting
authority to a consolidated government to
redefine membership of a municipal board
of water commissioners did not grant authority to appoint a city council member to
the board, when such appointments constituted a conflict of interest under
O.C.G.A. § 36-30-4. Columbus, Ga. v.
Board of Water Comm’rs, 261 Ga. 219, 403
S.E.2d 791 (1991).
Deputy sheriff could not serve as
school board member for the same
county. Black v. Catoosa County Sch.

Dist., 213 Ga. App. 534, 445 S.E.2d 340
(1994).
County coroner illegally commissioned as deputy sheriff of county. —
A person commissioned as coroner of a
county cannot afterwards during that person’s term be legally commissioned as a
deputy sheriff of the county, in the absence of the authority of a special legislative enactment, and where, in the absence
of such authority, a person, after having
been commissioned as coroner and during
that term, has been appointed and commissioned as a deputy sheriff for the
county, the appointment and commission
as a deputy sheriff are illegal, and that
person’s official status is that of coroner
only. Carter v. Veal, 42 Ga. App. 88, 155
S.E. 64 (1930).
Cited in Smith v. Ellabelle-Eldora Sch.
Dist., 40 Ga. App. 561, 150 S.E. 454
(1929); Casey v. McElreath, 177 Ga. 35,
169 S.E. 342 (1933).
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OPINIONS OF THE ATTORNEY GENERAL
ANALYSIS
GENERAL CONSIDERATION
SPECIFIC OFFICES
General Consideration
Construction of common law. — At
common law, one could simultaneously
hold two public offices unless the two were
incompatible, and incompatibility existed
when performance of duties of one office
interfered with performance of duties of
the other. 1981 Op. Att’y Gen. No. U81-6.
Prohibition against simultaneously
holding two county offices. — O.C.G.A.
§ 45-2-2 is a direct prohibition against an
individual holding two county offices at
the same time. 1965-66 Op. Att’y Gen. No.
65-89.
O.C.G.A. § 45-2-2 prohibits simultaneous holding of two county offices, or one
county officer being deputy to another.
1981 Op. Att’y Gen. No. U81-6.
A special enactment may authorize
a plurality of offices, and since this
section itself contemplates a special enactment, such an enactment may be made
without violating the constitutional prohibition against enactment of special laws
when provision has been made by general
law. 1971 Op. Att’y Gen. No. U71-34.
Time of creation of county office not
controlling. — The general law that
members of county boards of tax assessors
are ineligible to serve on county boards of
education is applicable to a county, even
though the county school system was created prior to adoption of the Constitution
of 1877. 1962 Op. Att’y Gen. p. 58.
‘‘County officers’’ defined. — In a
technical sense, the term ‘‘county officers’’
includes only the ‘‘county officers’’ referred
to in 1945, Art. XI, Sec. II, Para. 1 (see
now Ga. Const. 1983, Art. IX, Sec. I, Para.
III), i.e., those who are elected by the
qualified voters of their respective counties and hold office for four years. 1958-59
Op. Att’y Gen. p. 146.
Ordinarily, unless there is some special
statute, a county police officer does not
come within the term of one holding a
county office. The county office within the
purview of this section has been held to be

an office created by law for a term of four
years and elected by the people of the
county. 1957 Op. Att’y Gen. p. 20.
An appointed official is not a county
officer for purposes of O.C.G.A.
§ 45-2-2. 1981 Op. Att’y Gen. No. U81-6.
No disqualification from running
for another office. — This section does
not say that a person holding one office
shall be disqualified to be elected to another, but merely says that a person may
not hold two such offices at the same time;
the effect of this language is that a person
holding one office is not disqualified from
running for another, but on election to the
latter office, that person automatically forfeits the first. 1958-59 Op. Att’y Gen. p.
146.
Qualifying as candidate for another
office not prohibited. — Although this
section declares that no person shall hold
two county offices, it appears that qualifying as a candidate for the office of ordinary
(now judge of probate court) while serving
as a justice of the peace, would not result
in placing the candidate in the position of
holding two county offices; moreover, a
justice of the peace is not a county but a
state officer. 1968 Op. Att’y Gen. No.
68-219.
Effect of county officer winning primary nomination for another county
office. — A member of the county board of
education would be eligible to run in a
county primary for the office of county
commissioner, since a primary is not an
election in the strict sense of the term, and
obviously does not result in placing the
successful nominee in the position of
‘‘holding’’ an office within the meaning of
this section; however, if the person receives the nomination, that person must
resign as a member of the school board
prior to qualifying in general a election for
commissioner. 1958-59 Op. Att’y Gen. p.
146.
Specific Offices
Members of county board of education are ineligible to hold another
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Specific Offices (Cont’d)
county office. 1954-56 Op. Att’y Gen. p.
78.
County board of education member
may serve on board of registrars. — A
person who is a member of the county
board of education can also serve on the
board of registrars, without violating that
provision of law prohibiting a person from
holding more than one county office.
1945-47 Op. Att’y Gen. p. 145.
County board of education member
may serve as a member of the General
Assembly. 1962 Op. Att’y Gen. p. 52.
County board of education member
may serve as a justice of the peace.
1948-49 Op. Att’y Gen. p. 499.
Service on county board of equalization and voter registration. —
There is no violation of this section when a
person serves simultaneously as a member of the county board of equalization
and as a member of the board of voter
registration. 1975 Op. Att’y Gen. No.
U75-75.
Section not applicable to county
employees. — This section applies only
to county officers as distinguished from
county employees, such as county registrar and county land appraiser. 1973 Op.
Att’y Gen. No. U73-83.
Holding two positions with local
education board. — While O.C.G.A.
§ 45-2-2 prohibits a person from holding
more than one county office, there is no
state law or state regulation prohibiting a
person from holding two positions of employment with a local board of education,
and drawing a salary for each position.
School bus drivers, teachers and janitors
are employees of the local school system;
therefore, a person could be employed as a
school bus driver and as a janitor. 1957
Op. Att’y Gen. p. 98.
County employees not barred from
holding county offices. — O.C.G.A.
§ 45-2-2 would not prohibit a person from
holding the position of an employee of a
county water system and also that of a
member of a county board of education.
1963-65 Op. Att’y Gen. p. 438.
County employees not barred from
holding county offices. — A person can
serve as both an assistant district attor-
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ney of a judicial circuit and a member of a
county board of education. 1958-59 Op.
Att’y Gen. p. 105.
O.C.G.A. § 45-2-2 inapplicable to
school principal or teacher. — A
teacher of vocational agriculture is a
county employee and not a county officer;
therefore, O.C.G.A. § 45-2-2 would not
apply to such teacher. 1954-56 Op. Att’y
Gen. p. 77.
A school principal or a public school
teacher is a county employee and not a
county officer; therefore, this section
would not apply to a school principal or
teacher. 1958-59 Op. Att’y Gen. p. 100.
There is no prohibition which would
prevent a teacher from becoming a candidate for a seat on the county board of
education. 1968 Op. Att’y Gen. No. 68-231.
Legality of school employee’s contract with board of which the employee is a member. — A school principal or a public school teacher could legally
serve as a member of the county board of
education; however, the legality of a contract of employment entered into by a
school principal or teacher with a county
board of education of which the said principal or teacher is a member is questionable. 1958-59 Op. Att’y Gen. p. 100.
State employees not barred from
holding county offices. — The chair of a
county board of commissioners may be
employed as a full-time probation officer
by the State Board of Probation. 1968 Op.
Att’y Gen. No. 68-21.
A person in the employ of the state as a
professor may occupy a seat on the school
board of a county. 1968 Op. Att’y Gen. No.
68-168.
A member of a State Agricultural Commodities Commission may simultaneously
hold the office of county commissioner.
1976 Op. Att’y Gen. No. U76-30.
There is no legal impediment to a judge
of the state court of a county simultaneously serving as juvenile court judge for a
judicial circuit which embraces several
counties including the county for which
that person is a state court judge. 1976
Op. Att’y Gen. No. U76-56.
Court reporter receiving allowance
under O.C.G.A. § 15-14-6 may qualify
for office of justice of peace. — Person
designated as official court reporter, who
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receives state allowances pursuant to Ga.
L. 1971, p. 417, § 1 (see now O.C.G.A.
§ 15-14-6), may qualify and campaign for
office of justice of the peace. 1980 Op. Att’y
Gen. No. U80-23.
Justice of the peace not barred
from holding office of county commissioner. — Justice of the peace, not being a
county official, is not barred from holding
at same time office of county commissioner. 1962 Op. Att’y Gen. p. 53.
Service on county political committee and board of education. — An
elected member of a county democratic
committee may serve at the same time as
a member of the county board of education; membership on the county democratic committee is a political position and
not a county office. 1967 Op. Att’y Gen. No.
67-147.
Justice of the peace may be member on a political party’s county executive committee. — There is no prohibition against a justice of the peace at the
same time holding membership on the
county democratic executive committee.
1962 Op. Att’y Gen. p. 50.
A coroner is a county officer and
may hold a state office, e.g., that of
constable or justice of the peace. 1954-56
Op. Att’y Gen. p. 55.
Coroner may be appointed constable. — There is no statutory provision
preventing the appointment of a coroner
to act as constable, provided that the
constable is appointed under the conditions and procedure provided in the Code
for the appointment of constables under
certain conditions. 1957 Op. Att’y Gen. p.
20.
Coroner may act as county police
officer. — It does not appear that a coroner would be prohibited under this section
from acting as a county police officer. 1957
Op. Att’y Gen. p. 20.
Coroner may not act as deputy
sheriff. — County coroner may not legally hold office as deputy sheriff. 1954-56
Op. Att’y Gen. p. 54.
It appears that offices of deputy coroner
and deputy sheriff are incompatible because of inconsistent duties under
O.C.G.A. Art. 2, Ch. 16, T. 45; thus, a
deputy sheriff may not also serve as deputy coroner. 1981 Op. Att’y Gen. No.
U81-6.
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Coroner may not hold county office.
— A coroner, being a county officer, could
not hold the office of deputy sheriff or any
other county office or deputy to a county
officer, but could hold a job as a municipal
police officer or as a notary public ex officio
justice of the peace or constable. 1958-59
Op. Att’y Gen. p. 38.
Coroners and deputy coroners. —
Coroners and deputy coroners may not
serve as deputy sheriffs or city police
officers. 1997 Op. Att’y Gen. No. U97-18.
Deputy sheriff not to serve as
county coroner. — A person legally commissioned as a deputy sheriff cannot simultaneously be commissioned and serve
as coroner of the county unless the General Assembly has specifically provided for
dual service. 1969 Op. Att’y Gen. No.
69-356.
Incompatible county offices. — Under this section, a person could not hold
the office as a member of the county board
of public welfare and as a member of the
county board of education. 1945-47 Op.
Att’y Gen. p. 648.
A member of the county board of commissioners of roads and revenues may not
become county school superintendent.
1945-47 Op. Att’y Gen. p. 147.
Chair of the commissioners may
not serve as county convict warden.
1960-61 Op. Att’y Gen. p. 55.
A deputy sheriff cannot serve as a
member of a county board of education. 1965-66 Op. Att’y Gen. No. 65-78.
Tax commissioner prohibited from
serving as assistant to probate judge.
— This section precludes the appointment
of a tax commissioner as an assistant to
the probate judge for the purpose of conducting an election. 1975 Op. Att’y Gen.
No. 75-90.
Judge of probate court cannot legally hold the office of superior court
clerk; however, if a vacancy occurs at a
time other than during the term of the
superior court and the vacancy results
from an emergency and the ordinary (now
probate judge) cannot otherwise fill the
vacancy in the manner described in former Code 1933, §§ 24-2707 and 24-2709,
the probate judge may act as clerk. 1974
Op. Att’y Gen. No. 74-42.
Judge of probate court may not
hold the office of county attorney. — A
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Specific Offices (Cont’d)
judge of probate court of a county is not
qualified to also hold the public office of
county attorney; it is self-evident that the
duties of the two public offices in many
instances would be conflicting and would
be incompatible. 1962 Op. Att’y Gen. p. 61.
Service as volunteer firefighter. —
Dual service as a volunteer firefighter and
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member of a city council or county commission does not violate O.C.G.A.
§ 36-30-4 or O.C.G.A. § 45-2-2; however,
cities and counties must determine for
themselves, based on the circumstances,
whether a common law conflict of interest
exists. 1998 Op. Att’y Gen. No. U98-8.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 57 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 27.

ALR. — Effect of election to or acceptance of one office by incumbent of another
where both cannot be held by same person, 100 ALR 1162.

45-2-3. Persons failing to obtain commissions ineligible for reelection.
Persons who, after an election, fail to comply with all the prerequisites of the law in order to obtain commissions or certificates to
discharge the duties of their office shall, by reason of such failure, be
ineligible for reelection to the same office at the next election. (Orig.
Code 1863, § 127; Code 1868, § 122; Code 1873, § 131; Code 1882,
§ 131; Civil Code 1895, § 225; Civil Code 1910, § 260; Code 1933,
§ 89-104.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 128 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 48, 49.

45-2-4. Officers to reside in state, discharge duties until successor commissioned, and have seal.
All officers of this state shall reside in this state at such places as are
designated by law and shall discharge the duties of their offices until
the successors are commissioned and qualified, except that public
officers appointed by the Governor and subject to confirmation by the
Senate shall not hold over until their successors have been appointed
and confirmed; and all officers whose certificates or records or other
papers are admissible in evidence in any court in this state must have
and keep an official seal. (Orig. Code 1863, § 128; Code 1868, § 123;
Code 1873, § 132; Code 1882, § 132; Civil Code 1895, § 226; Civil Code
1910, § 261; Code 1933, § 89-105; Ga. L. 1982, p. 3, § 45; Ga. L. 1990,
p. 8, § 45.)
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Cross references. — Governor filling
certain vacancies, § 45-12-52.
Law reviews. — For article examining
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history of recall in Georgia local government law, and considering future developments, see 10 Ga. L. Rev. 883 (1976).

JUDICIAL DECISIONS
No vacancy created. — The office
does not expire at the expiration of the
term, but the elected officer holds over
until a successor is commissioned and
qualified. Holding over prevents vacancy.
Stephenson v. Powell, 169 Ga. 406, 150
S.E. 641 (1929).
An office is not vacant so long as it is
filled by an incumbent who is legally qualified to exercise the powers and perform
the duties which pertain to it. Garcia v.
Miller, 261 Ga. 531, 408 S.E.2d 97 (1991).
Superior court judge to serve ‘‘until
his successor is qualified.’’ — Previous
state constitutions explicitly provided
that the term of office for superior court
judges ‘‘shall be for four years, and until
his successor is qualified.’’ Omission of the
phrase ‘‘until his successor is qualified’’ in
the 1983 Constitution does not prevent
judges from remaining in office after their
four-year term of office ends. Garcia v.
Miller, 261 Ga. 531, 408 S.E.2d 97 (1991).
Because a complete and continuous judicial system is required to ensure that
governmental functions continue without
interruption, the judicial power of holdover superior court judges remains vested
in them until their successors are qualified. Garcia v. Miller, 261 Ga. 531, 408
S.E.2d 97 (1991).
Commission not conclusive evidence as to term of office. — A commission issued by the Governor to a duly
elected member of the board of education
of a county, in which the term of such
officer is stated to be for a given number of
years and to end on a designated date, is
not conclusive evidence of the right of
such officer to hold beyond such term and
designated date, and does not prevent
courts from looking behind the commission and determining, in a proper case,
when the term of such officer legally begins and ends. The statute and not the
commission determines the commencement and ending of the term of such
officer. Stephenson v. Powell, 169 Ga. 406,
150 S.E. 641 (1929).

Board of commissioners to hold
over. — After a local Act was enacted to
abolish the board of county commissioners
and establish a new board, but the Act
failed to provide for an election date for
the new members, the members of the
board existing at the date of its passage
should discharge the duties and functions
of their office until the members of the
new board are elected and qualified. Kidd
v. Nelson, 213 Ga. 417, 99 S.E.2d 123
(1957).
Legislature may specify a special
procedure to fill vacancies in positions of county commissioners as long
as that procedure violates no other constitutional provision. Smith v. Abercrombie,
235 Ga. 741, 221 S.E.2d 802 (1975).
Liability on bond continues. — The
effect of this section is to extend the term
of office under the original appointment
until a successor has been qualified, with
the further effect that liability on an official bond continues when an official
elected for a fixed period thereafter holds
over, after its expiration, until a successor
is appointed. City of Elberton v. Jones, 35
Ga. App. 536, 133 S.E. 745 (1926).
While the general rule is that sureties
are liable only for a breach of official duty
committed by their principal during the
term of office for which the bond was
given, the effect of this section is to extend
the term of office under the original appointment until a successor has been
qualified, with the further effect that liability on such a bond continues when an
official elected for a fixed period thereafter
holds over, after its expiration, until a
successor is appointed. Century Indem.
Co. v. Fidelity & Deposit Co., 175 Ga. 834,
166 S.E. 235 (1932).
Hold over official properly replaced. — Removal of the appellant from
a city zoning board was upheld because
once the appellant held over, the appellant
could be replaced at any time, without
regard to cause, by the city council appointing a successor and since the mem-
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ber did not have a legitimate claim of
entitlement to the position once becoming
a holdover official, the appellant was not
entitled to due process protections before
the city council appointed the successor.
Kanitra v. City of Greensboro, 296 Ga.
674, 769 S.E.2d 911 (2015).
Cited in Bashlor v. Bacon, 168 Ga. 370,
147 S.E. 762 (1929); Wiley v. Douglas, 168

45-2-4

Ga. 659, 148 S.E. 735 (1929); Avery v.
Bower, 170 Ga. 202, 152 S.E. 239 (1930);
Mitchell v. Pittman, 184 Ga. 877, 194 S.E.
369 (1937); Britton v. Bowden, 188 Ga.
806, 5 S.E.2d 47 (1939); Roan v. Rodgers,
201 Ga. 696, 40 S.E.2d 551 (1946); Brooks
v. Malone, 247 Ga. 314, 275 S.E.2d 653
(1981).

OPINIONS OF THE ATTORNEY GENERAL
No vacancy of office as long as authorized officer exists. — There cannot
be a vacancy in an office so long as there is
an officer authorized by law to perform the
officer’s functions. 1958-59 Op. Att’y Gen.
p. 107.
Officers not permitted to hold over.
— Members of the Professional Standards
Commission may not continue to serve
past their appointed three-year terms and
until their successors are appointed and
qualified; they are public officers subject
to O.C.G.A. § 45-2-4, in the absence of
express language to the contrary. 1998
Op. Att’y Gen. No. 98-3.
Duty of incumbent to hold over. —
Upon the expiration of the term of the
incumbent, whose tenure is for a definite
term, it is the duty of the incumbent to
continue in the discharge of that office
until a successor is qualified; the superadded period being a part of the rightful
term of office. 1958-59 Op. Att’y Gen. p.
107.
To whom holding over requirement
applies. — A county welfare board member whose term has expired can and
should hold over and perform the duties of
such office until a successor has been duly
appointed and qualified. 1948-49 Op. Att’y
Gen. p. 466.
A justice of the peace must continue in
office until a successor is appointed and
qualified for taking the oath of office.
1958-59 Op. Att’y Gen. p. 54.
As local board of education members are
public officers, their terms shall continue

until their successors are commissioned.
1975 Op. Att’y Gen. No. 75-15.
Members-elect of a local board of education shall not enter upon the duties of
office until qualified, commissioned, and
administered the appropriate oaths. An
incumbent board member who has been
reelected or reappointed may continue to
serve as an official member of the board
prior to receiving the commission and being administered the appropriate oaths
for the new term. 1975 Op. Att’y Gen. No.
75-15.
An incumbent soil and water conservation district supervisor continues in office
until a successor has been duly elected,
sworn in, and commissioned. 1976 Op.
Att’y Gen. No. 76-10.
Justices of the peace, constables, and
notaries public ex officio justices of the
peace act in a hold-over capacity and discharge the duties of their offices until
their successors are commissioned and
qualified. 1969 Op. Att’y Gen. No. 69-173.
Compensation for holding over period. — A district attorney held in office
pending outcome of the election of a successor is entitled to payment for that
period. 1969 Op. Att’y Gen. No. 69-361.
Senate’s declining to consider appointments. — Adjournment of the Senate sine die without confirmation of gubernatorial appointments created vacancies
in those offices and the Governor is free to
fill those vacancies through the Governor’s own ad interim appointments until
the Senate should next meet. 2003 Op.
Att’y Gen. No. 2003-5.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 80 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 26.
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45-2-5

45-2-5. Municipal or county governments not to require residence as condition of employment.
No municipal or county government in this state shall require as a
condition of employment by such government that applicants for
employment as officers or employees, or such officers or employees now
or hereafter employed, must reside within the boundaries of the
municipality or county. (Ga. L. 1975, p. 1576, § 1.)
Law reviews. — For article discussing
effect of City of Atlanta v. Myers, 240 Ga.
261, 240 S.E.2d 60 (1977), on limits of
municipal government autonomy, see 12

Ga. L. Rev. 805 (1978). For article, ‘‘The
United States Supreme Court as Home
Rule Wrecker,’’ see 34 Mercer L. Rev. 363
(1982).

JUDICIAL DECISIONS
Ordinance restricting residence
held unconstitutional. — Ordinance of
the City of Atlanta providing residential
requirements for officers and employees of
the police and fire bureaus contrary to this
section is unconstitutional and void under
Ga. Const. 1976, Art. I, Sec. II, Para. VII
(see now Ga. Const. 1983, Art. III, Sec. VI,
Para. IV). City of Atlanta v. Myers, 240
Ga. 261, 240 S.E.2d 60 (1977).
Ordinance not in conflict with this
section. — A city ordinance requiring all
public safety personnel to reside within
8.75 miles of city hall, is not in conflict
with O.C.G.A. § 45-2-5 because this ordinance does not impose a distance require-

ment which makes residence within the
political subdivision necessary. Dixon v.
City of Perry, 262 Ga. 212, 416 S.E.2d 279
(1992).
Residency not required. — County
attorney is not a county elected official,
but rather is a county employee, so the
residency requirement of O.C.G.A.
§ 45-2-1(1) does not apply to the county
attorney under Ga. Const. 1983, Art. IX,
Sec. I, Para. III and O.C.G.A. § 45-2-5; a
county attorney is entitled to sovereign
immunity as a county employee. Wallace
v. Greene County, 274 Ga. App. 776, 618
S.E.2d 642 (2005).

OPINIONS OF THE ATTORNEY GENERAL
Qualifications of voter registrars
and deputy registrars established by
former Code 1933, are unaffected by
Ga. Laws 1975, p. 1576 (see now
O.C.G.A. § 45-2-5), prohibiting counties
and municipalities from requiring em-

ployees to reside within. 1975 Op. Att’y
Gen. No. 75-111.
City of Commerce may not require
that city manager be elector of municipality. — See 1986 Op. Att’y Gen. No.
U86-12.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 80 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 26.
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45-2-6. Municipal or county governments not to use residence
as advantage or disadvantage in administering employee merit system.
A municipal or county government of this state, in using any merit
system examination or other type of examination or evaluation of
personnel in connection with application for employment, demotion, or
discharge of employees or promotion of employees, shall not apply
additional points, credits, or other benefits to residents of the municipality or county to give such residents an advantage for the purpose of
employment or promotion, or a disadvantage for the purpose of demotion or discharge, over nonresidents solely on the basis of residency.
This Code section and Code Section 45-2-5 shall not be construed to
prohibit the choice of a resident over a nonresident when both applicants for employment or both employees are equally qualified for the
position sought by them or when both employees are equally at fault or
ineffective when they are being considered for demotion or discharge
from employment. (Ga. L. 1975, p. 1576, § 2; Ga. L. 2002, p. 415, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 80 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 26.

45-2-7. Employment of aliens — Prohibited generally; exceptions.
Reserved. Repealed by Ga. L. 2015, p. 385, § 3-2/HB 252, effective
July 1, 2015.
Editor’s notes. — This Code section
was based on Ga. L. 1937-38, Ex. Sess., p.
189, § 1; Ga. L. 1955, p. 382, § 1; Ga. L.
1968, p. 1244, § 1; Ga. L. 2009, p. 859,
§ 15/HB 509.

Ga. L. 2015, p. 385, § 1-1/HB 252, not
codified by the General Assembly, provides that: ‘‘This Act shall be known and
may be cited as the ‘J. Calvin Hill, Jr.,
Act.’ ’’

45-2-8. Employment of aliens — Official subject to removal for
violation.
Reserved. Repealed by Ga. L. 2015, p. 385, § 3-2/HB 252, effective
July 1, 2015.
Editor’s notes. — This Code section
was based on Ga. L. 1937-38, Ex. Sess., p.
189, § 2.
Ga. L. 2015, p. 385, § 1-1/HB 252, not

codified by the General Assembly, provides that: ‘‘This Act shall be known and
may be cited as the ‘J. Calvin Hill, Jr.,
Act.’ ’’
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45-2-20

45-2-9. State agencies not to discriminate in employment
against servicemen’s wives.
(a) No department, agency, or board of the state shall deny employment with such department, agency, or board to a wife whose husband
is on active duty in the armed forces of the United States or on active
duty in a reserve component of the armed forces of the United States,
including the national guard, merely because she is a wife of a member
of the armed forces.
(b) This Code section shall not be construed to require a department,
agency, or board of the state to employ any person who is not qualified
for such employment or to employ any person if no opening is available
for the position applied for by such person. This Code section is
intended only to prevent departments, agencies, and boards of the state
from discriminating against wives of servicemen in the opportunity of
securing employment with such departments, agencies, and boards.
(Ga. L. 1970, p. 169, § 1.)
Cross references. — Priority of service designation for veterans and spouses,
§ 34-14-6.

ARTICLE 2
VETERANS’ CIVIL SERVICE PREFERENCE
Cross references. — Commissioner of
veterans service, preference to veterans,
§ 38-4-9. Point credit for veterans taking

examinations given by state examining
boards, § 43-1-9 et seq.

45-2-20. ‘‘Armed conflict’’ defined.
As used in this article, the term ‘‘armed conflict’’ means armed
military intervention beyond the limits of the United States, as well as
any confrontation of the armed forces of the United States with foreign
nationals in which actual hostilities erupt. (Ga. L. 1969, p. 642, § 3.)
Cross references. — Priority of service designation for veterans and spouses,

§ 34-14-6.
§ 38-4-50.

‘‘War

veterans’’

defined,

RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 37, 39, 69.
ALR. — Character of service or connection with military or naval service neces-

sary to entitle one to benefit of veterans’
prefer statute in relation to civil service,
87 ALR 1002.
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45-2-21

45-2-21. Veteran entitled to additional five points on civil service examination score.
(a) Any veteran who has served on active duty as a member of the
armed forces of the United States for a period of more than 180 days,
not counting service under an initial period of active duty for training
under the six-months’ reserve or National Guard programs, any portion
of which service occurred during a period of armed conflict in which any
branch of the armed forces of the United States engaged, whether
under United States command or otherwise, and who was honorably
discharged therefrom shall be entitled to and shall have five points
added to his passing score on any competitive civil service examination
for employment with the state government or any political subdivision
thereof; provided, however, that such veteran is not already eligible for
veterans preference under Article IV, Section III, Paragraph II of the
Constitution of Georgia.
(b) Notwithstanding the 180 day minimum active duty requirement
of subsection (a) of this Code section, the five-point preference granted
to veterans under said subsection shall apply to any member of the
National Guard or armed forces reserve who served on active duty for
any length of time during any portion of the time the armed forces of the
United States were engaged in Operation Desert Shield or Operation
Desert Storm if such service occurred in an area of imminent danger as
defined by the United States Department of Defense as follows:
‘‘Area of imminent danger’’ means:
(1) The Persian Gulf;
(2) The Red Sea;
(3) The Gulf of Oman;
(4) The portion of the Arabian Sea that lies north of 10 degrees
north latitude and west of 68 degrees east longitude;
(5) The Gulf of Aden; and
(6) The total land area of Saudi Arabia, Kuwait, Iraq, Yemen,
Oman, Bahrain, Qatar, and the United Arab Emirates. (Ga. L. 1969,
p. 642, § 1; Ga. L. 1983, p. 3, § 61; Ga. L. 1984, p. 22, § 45; Ga. L.
1992, p. 2087, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1992, ‘‘National
Guard’’ was substituted for ‘‘national
guard’’ in subsection (a).

Law reviews. — For article, ‘‘Veterans’
Preferences in Public Employment: Unconstitutional Gender Discrimination?,’’
see 26 Emory L.J. 13 (1977).
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45-2-22

JUDICIAL DECISIONS
Justification for preference. — The
veterans’ hiring preference has traditionally been justified as a measure designed
to reward veterans for the sacrifice of
military service, to ease the transition
from military to civilian life, to encourage

patriotic service, and to attract loyal and
well-disciplined people to civil service occupations. Dash v. Department of Human
Resources, 153 Ga. App. 633, 266 S.E.2d
305 (1980).

RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 37, 69.
ALR. — Character of service or connection with military or naval service necessary to entitle one to benefit of veterans’
prefer statute in relation to civil service,
87 ALR 1002.

Constitutionality of state veterans’ public employment preference laws, 161 ALR
494.
Rights of non-civil service public employees, with respect to discharge or dismissal, under state veterans’ tenure statutes, 58 ALR2d 960.

45-2-22. Disabled veteran entitled to additional ten points on
civil service examination score.
Any veteran, as provided in Code Section 45-2-21, who has at least a
10 percent service connected disability, as rated and certified by the
United States Department of Veterans Affairs, shall be entitled to and
shall have ten points added to his passing score on any competitive civil
service examination, said ten-point preference being in lieu of and not
in addition to any other similar preference accorded by law. (Ga. L.
1969, p. 642, § 2; Ga. L. 1990, p. 8, § 45; Ga. L. 1990, p. 45, § 1.)
JUDICIAL DECISIONS
Justification for preference. — The
veterans’ hiring preference has traditionally been justified as a measure designed
to reward veterans for the sacrifice of
military service, to ease the transition
from military to civilian life, to encourage

patriotic service, and to attract loyal and
well-disciplined people to civil service occupations. Dash v. Department of Human
Resources, 153 Ga. App. 633, 266 S.E.2d
305 (1980).

RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 37, 39, 69.
ALR. — Character of service or connection with military or naval service necessary to entitle one to benefit of veterans’

prefer statute in relation to civil service,
87 ALR 1002.
Constitutionality of state veterans’ public employment preference laws, 161 ALR
494.
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45-2-41

ARTICLE 3
PHYSICAL EXAMINATION OF STATE EMPLOYEES
Cross references. — Confidentiality of
medical information, § 24-12-10 et seq.
Power of Department of Human Resources to require reporting of certain
diseases and injuries, § 31-12-2. Disclosure of medical records and other medical
information pertaining to the mentally ill,

the mentally retarded, alcoholics, etc.
§§ 37-3-166, 37-4-125, 37-7-166. Medical
and physical examination program: Prospective state employees, Official Compilation of the Rules and Regulations of the
State of Georgia, Rules of State Personnel
Board, Chapter 478-4.

45-2-40. Employees to furnish certificate of physical fitness for
employment.
No person who is otherwise qualified shall be employed in any
capacity by the state or any department or agency thereof unless the
person is certified as meeting the standards of medical and physical
fitness by a qualified medical practitioner within a prescribed number
of calendar days after the date of an offer of employment. However, the
State Personnel Board may provide for standards of medical and
physical fitness for some positions that require only certification by the
prospective employee and such certification may be accepted by the
respective employing department without further assessment by a
medical practitioner. (Ga. L. 1956, p. 808, § 1; Ga. L. 1960, p. 189, § 1;
Ga. L. 1975, p. 76, § 1; Ga. L. 1990, p. 8, § 45; Ga. L. 1996, p. 1094,
§ 1.)
OPINIONS OF THE ATTORNEY GENERAL
The only exception to this section is
a temporary employee who is employed
for a period not exceeding 45 days, and
who is not reemployed more than once for
a similar period within any 12 consecutive

months; all other employees must have a
preemployment physical examination as a
prerequisite to employment by the state.
1963-65 Op. Att’y Gen. p. 678 (rendered
prior to 1996 amendment).

RESEARCH REFERENCES
Am. Jur. 2d. — Am. Jur. 2d, New Topic
Service, Americans with Disabilities Act,
§§ 1 et seq., 281 et seq.

45-2-41. Committee of doctors to develop fitness standards;
licensed physician to make physical examination; contracts for assessments of employees; fee for committee
members and consultants; certification.
(a) The commissioner of administrative services, subject to the
approval of the State Personnel Board, shall appoint up to five doctors
of medicine licensed by the state and other specialists, as appropriate,
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to develop standards of medical and physical fitness required for
persons about to be appointed to positions in the state service. Such
standards shall be related to the duties required of specific positions in
the state service. The commissioner of administrative services shall
develop the forms to secure the information needed to determine if
prospective employees meet the medical and physical fitness standards
required to perform the essential functions of the relevant position.
(b) If a physical examination is required by the standards of medical
and physical fitness, a licensed medical practitioner may perform the
assessment and report the findings to a physician in the employ of or
under contract with the state or respective employing department. The
licensed medical practitioner may be of the applicant’s choice and at the
applicant’s expense or may be a licensed physician in the employ of or
under contract with the state or respective employing department.
When the licensed physician is in the employ of or under contract with
the state or respective employing department, the assessment and
findings shall be made to the respective department and shall be final,
except as provided in the State Personnel Board rules.
(c) The commissioner of administrative services may, through a
competitive proposal process, enter into an agreement on behalf of the
departments to contract with medical practitioners for the purpose of
conducting assessments for medical and physical fitness as required by
the standards of medical and physical fitness. In such case, each
department may use the selected contractor as an expense of a
departmental employee selection process or may recommend that
prospective employees seek the examination at the contractor’s site at
the prospective employee’s expense. If the prospective employee chooses
to use a medical practitioner other than one selected by the department
or under contract with the state on behalf of the department, the
findings and recommendations of such other practitioner shall be
furnished to the medical practitioner selected by the department or
under contract with the state on behalf of the department for final
determination of the medical and physical fitness of the prospective
employee. Expenses for the medical practitioner under contract with
the state on behalf of the department shall be paid by the respective
employing department based upon the services provided by such
medical practitioner.
(d) The State Personnel Board is authorized to establish a fee and
make payment of same to the consultants appointed by the commissioner of administrative services for services rendered in the development of standards of medical and physical fitness for state employees;
provided, however, that no state employee shall receive additional
compensation for services as a consultant for developing the standards
of medical and physical fitness.
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(e) The certification required by Code Section 45-2-40 shall be
completed as required in the rules of the State Personnel Board;
provided, however, that if a physical examination is required by the
standards for medical and physical fitness, the physical examination
shall be completed prior to the date of appointment, and the reporting
of results shall occur within a prescribed number of calendar days from
the date of appointment. (Ga. L. 1956, p. 808, § 2; Ga. L. 1960, p. 189,
§ 2; Ga. L. 1962, p. 541, §§ 1-3; Ga. L. 1975, p. 76, § 2; Ga. L. 1990, p.
8, § 45; Ga. L. 1996, p. 1094, § 2; Ga. L. 2012, p. 446, § 2-67/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Legislative intent. — Legislative intent in enactment of O.C.G.A. § 45-2-41 is
to ensure that the prospective employee
will be physically capable of carrying out
the duties of appointment. In addition,
O.C.G.A. § 45-2-41 protects the prospective employee from possible harmful effects associated with employment, which
may arise by virtue of a particular preexisting
physical
malady.
O.C.G.A.
§ 45-2-41 also affords protection to the
state and its agencies from potential liability under workers’ compensation laws
for conditions arising after employment,
but caused in whole or in part by preexisting physical conditions. 1981 Op. Att’y
Gen. No. 81-23.
The General Assembly intended use of
state-employed physicians to the greatest
extent possible. 1981 Op. Att’y Gen. No.
81-23 (rendered prior to 1996 amendment).
Prospective employee need not employ and pay private physician for
preemployment physical. 1981 Op.
Att’y Gen. No. 81-23 (rendered prior to
1996 amendment).
Payment by Department of Transportation of costs of preemployment
physical examinations. — Department
of Transportation is authorized, via appropriate contractual arrangements, to pay

costs of preemployment physical examinations directly to local physicians appointed by Department of Human Resources.
The
Department
of
Transportation also may reimburse Department of Human Resources, via appropriate contractual arrangements, for costs
of preemployment physical examinations
paid by Department of Human Resources
to local physicians appointed by it. 1981
Op. Att’y Gen. No. 81-23.
Examination to be performed by
any licensed physician. — This section
does not state that the physician has to be
licensed in the State of Georgia; therefore,
as long as the examining physician is
‘‘licensed’’ the requirements of law are
met. 1963-65 Op. Att’y Gen. p. 598.
A physical examination of an employee must be completed before disbursement of salary to an affected employee; however, the report on the
physical examination may be filed with
the appointing authority by the examining physician after the disbursement of
salary within a prescribed number of calendar days as fixed by the State Personnel
Board; this means that a new employee
can be officially appointed and begin actual performance of duties prior to the
completion of the physical examination,
but that the physical examination is to be
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completed before the disbursement of any
salary; a salary check may not be given to
the employee prior to the completion of
the physical examination, and the number
of days fixed by the Merit System is only
with reference to the report of the physical
examination. 1963-65 Op. Att’y Gen. p.
499 (rendered prior to 1996 amendment).
Effect of disbursements prior to
completion of physical examination.

45-2-43

— The Merit System cannot certify to the
correctness of payroll of the Department
of Human Resources in its customary
post-audit if the payroll shows disbursements prior to the completion of the physical examination, as this would not be in
compliance with O.C.G.A. § 45-2-41.
1963-65 Op. Att’y Gen. p. 499 (rendered
prior to 1996 amendment).

45-2-42. State department or agency to furnish standards of
fitness of positions.
The state department or agency shall furnish to the applicant the
standards of medical and physical fitness for the position for which
applied in such manner as to enable a medical practitioner to ascertain
the physical capacity of the applicant to fulfill the requirements of
employment. (Ga. L. 1956, p. 808, § 3; Ga. L. 1975, p. 76, § 3; Ga. L.
1996, p. 1094, § 3.)
45-2-43. Examining medical practitioner to make report; conditions impairing prescribed duties; consent for distribution of additional confidential medical information;
reports; confidentiality of files.
If a physical examination is required, the examining medical practitioner shall make a report certifying that the prospective employee has
been examined and certified as not having any condition that would
impair the fulfillment of the prescribed duties of the employment.
However, if a condition exists which would impair the fulfillment of the
prescribed duties, the medical practitioner shall identify such condition, the employing agency shall provide reasonable accommodation to
the extent required by the Americans with Disabilities Act, 42 U.S.C.
Section 12101, et seq., and the medical practitioner shall certify that
the prospective employee, with the accommodation, meets the standards of medical and physical fitness for the position. Additional
confidential medical information should be given only with the consent
of the applicant. The examining medical practitioner shall complete the
necessary forms and findings in accordance with the rules of the State
Personnel Board. All such medical information shall be retained in a
separate, confidential file and not as a part of the personnel file. (Ga. L.
1956, p. 808, § 4; Ga. L. 1975, p. 76, § 4; Ga. L. 1996, p. 1094, § 3; Ga.
L. 2002, p. 415, § 45.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1996, a period

was deleted at the end of the next to last
sentence.
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45-2-44. State Personnel Board to adopt rules and regulations;
expenditure of funds.
The State Personnel Board, subject to the approval of the Governor,
shall adopt and promulgate rules and regulations for the administration of this article. The board, through the commissioner of administrative services, is authorized to expend allocated funds for the necessary forms and other incidental administrative expenses in effectuating
this article. All other expenses shall be borne by the prospective
employee or the respective employing department in accordance with
the rules of the board. (Ga. L. 1956, p. 808, § 5; Ga. L. 1960, p. 189, § 3;
Ga. L. 1996, p. 1094, § 3; Ga. L. 2012, p. 446, § 2-68/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 127 et seq.

C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 207-227.

45-2-45. Applicability of article.
This article shall not apply to department heads, temporary employees, other categories of employees of the state as defined by the State
Personnel Board, or to students in the University System of Georgia in
the employ of the state, nor shall it apply to any present employee. As
used in this Code section, the term ‘‘temporary employee’’ means a
person whose period of employment is of short duration or is part time
as defined by the State Personnel Board. (Ga. L. 1956, p. 808, § 6; Ga.
L. 1960, p. 189, § 4; Ga. L. 1962, p. 541, § 4; Ga. L. 1996, p. 1094, § 3.)
OPINIONS OF THE ATTORNEY GENERAL
Application to employees in the
University System of Georgia. — The
exemption of this section applies only to
the heads of state departments and not
the various subdivisions, subdepartments, and branches of departments of
state government; therefore, as it applies
to the department, the Regents of the

University System of Georgia, the exemption would only apply to the chancellor
and not to presidents of the various units
of the department, nor various administrative and academic departments and
subdivisions thereof. 1963-65 Op. Att’y
Gen. p. 598 (rendered prior to 1996
amendment).
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CHAPTER 3
OFFICIAL OATHS AND COMMISSIONS
Sec.

Article 1
Official Oaths
Sec.
45-3-1.
45-3-2.
45-3-3.
45-3-4.
45-3-5.
45-3-6.
45-3-7.
45-3-8.
45-3-9.
45-3-10.

Oaths required in addition to
oath of office and constitutional
oath.
Form and subscription of oath.
Officer authorized to administer oaths; oaths to be written,
subscribed, and dated.
Filing of oaths — Generally.
Filing of oaths — County officers.
Filing of oaths — Endorsement
of filing time.
Oaths of deputies.
Effect of failure to take and file
oath generally.
Entry into duties of office without oath.
Effect of failure to take and file

oath upon validity of official
acts.
45-3-10.1. Applicability of Code Sections
45-3-1 through 45-3-10.
45-3-11. Loyalty oath — Persons required to take oath generally.
45-3-12. Loyalty oath — Elected officers.
45-3-13. Loyalty oath — Form.
45-3-14. Effect of failure to sign loyalty
oath.
45-3-15. Proceeding for false swearing
when loyalty oath violated.
45-3-16. Applicability of article.
Article 2
Commissions
45-3-30.
45-3-31.

Officers commissioned under
great seal of state.
Officers commissioned under
executive seal.

ARTICLE 1
OFFICIAL OATHS
45-3-1. Oaths required in addition to oath of office and constitutional oath.
Every public officer shall:
(1) Take the oath of office;
(2) Take any oath prescribed by the Constitution of Georgia;
(3) Swear that he or she is not the holder of any unaccounted for
public money due this state or any political subdivision or authority
thereof;
(4) Swear that he or she is not the holder of any office of trust
under the government of the United States, any other state, or any
foreign state which he or she is by the laws of the State of Georgia
prohibited from holding;
(5) Swear that he or she is otherwise qualified to hold said office
according to the Constitution and laws of Georgia;
(6) Swear that he or she will support the Constitution of the
United States and of this state; and
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(7) If elected by any circuit or district, swear that he or she has
been a resident thereof for the time required by the Constitution and
laws of this state. (Orig. Code 1863, § 134; Code 1868, § 129; Code
1873, § 139; Code 1882, § 139; Civil Code 1895, § 234; Civil Code
1910, § 269; Code 1933, § 89-302; Ga. L. 1986, p. 168, § 1; Ga. L.
1998, p. 510, § 1.)
Cross references. — Disqualification
from public office of holders of
unaccounted-for public money due state,
Ga. Const. 1983, Art. II, Sec. II, Para. III
and § 45-2-1. Criminal penalty for violation of oath by public officer, § 16-10-1.

Law reviews. — For article, ‘‘The
Georgia Bill of Rights: Dead or Alive?,’’ see
34 Emory L.J. 341 (1985).

JUDICIAL DECISIONS
Oath not required of municipal officers. — This section applies to officers
commissioned by the Governor, and not to
municipal officers not commissioned by
the Governor. Brewer v. Johnson, 184 Ga.
806, 193 S.E. 778 (1937).
Unless required by city charter or
other statute. — An oath by a municipal

officer is not necessary in the absence of
any requirement thereof by the city charter or some other statute. Brewer v. Johnson, 184 Ga. 806, 193 S.E. 778 (1937).
Cited in McDuffie v. Perkerson, 178 Ga.
230, 173 S.E. 151 (1933); Morgan v. Crow,
183 Ga. 147, 187 S.E. 840 (1936).

OPINIONS OF THE ATTORNEY GENERAL
Oath required of members of
county board of health. — Members of
the county board of health were public
officers within the meaning of former
Code 1933, §§ 89-301 and 89-302 (see now
O.C.G.A. §§ 45-3-16 and 45-3-1, respectively) and were required to take the oath
as prescribed by Ga. L. 1961, p. 552, § 1
(see now O.C.G.A. § 45-3-11). 1963-65 Op.
Att’y Gen. p. 432.
Oath required of local board of education member. — A local board of
education member was required to take
the oath specified in former Code 1933,
§ 89-302 (see now O.C.G.A. § 45-3-1). Until the member takes the oath, the local
board member was not to enter upon the
duties of office. 1975 Op. Att’y Gen. No.
75-15.
Reelected or reappointed board
member may continue to serve prior
to taking oath for new term. —
Members-elect of a local board of education shall not enter upon the duties of
office until qualified, commissioned, and
administered the appropriate oaths. An
incumbent board member who has been

reelected or reappointed may continue to
serve as an official member of the board
prior to receiving the commission and being administered the appropriate oaths
for the new term. 1975 Op. Att’y Gen. No.
75-15.
Forestry investigators not required
to take oaths other than loyalty oath.
— Forestry investigators provided for by
former Code 1933, § 43-208 (see now
O.C.G.A. § 12-6-20) were not ‘‘public officers’’ of the state, but were ‘‘employees’’
only, and as such are under no requirement to give bond or take an oath, other
than the loyalty oath. 1952-53 Op. Att’y
Gen. p. 95.
Office of trust under United States
Government. — An attorney-hearing examiner for the United States Merit Systems Protection Board may not simultaneously serve as a part-time associate
magistrate since the examiner would be
exercising discretion vested in the board
for the benefit of the public, and thus
would be subject to the same disqualification
contemplated
by
O.C.G.A.
§§ 45-2-1(4) and 45-3-1(4) as a member of
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the board, despite technical status as an
‘‘employee.’’ 1985 Op. Att’y Gen. No.
U85-12.

45-3-2. Form and subscription of oath.
The form of the oath prescribed in Code Section 45-3-1 and the oath
of office to be taken and subscribed shall be forwarded with the dedimus
potestatem and shall be taken and subscribed at the time of receiving
the commission before the officer to whom the same is directed and in
conformity with any directions. (Orig. Code 1863, § 135; Code 1868,
§ 130; Code 1873, § 140; Code 1882, § 140; Civil Code 1895, § 235;
Civil Code 1910, § 270; Code 1933, § 89-303.)
45-3-3. Officer authorized to administer oaths; oaths to be written, subscribed, and dated.
When not otherwise provided by law and when not directed in the
dedimus potestatem, the oaths of office may be taken before any officer
authorized by law to administer an oath. Such oaths shall be written
and subscribed by the persons taking them and accompanied by the
certificate of such officer, which shall specify the day and year taken.
(Orig. Code 1863, § 136; Code 1868, § 131; Code 1873, § 141; Code
1882, § 141; Civil Code 1895, § 236; Civil Code 1910, § 271; Code 1933,
§ 89-304.)
JUDICIAL DECISIONS
Cited in McDuffie v. Perkerson, 178 Ga.
230, 173 S.E. 151 (1933).
OPINIONS OF THE ATTORNEY GENERAL
Oath of office of clerk of superior
court may be administered by judge of

superior court. 1980 Op. Att’y Gen. No.
U80-48.

RESEARCH REFERENCES
ALR. — Necessity and sufficiency of
officer’s jurat or certificate as to oath, 116
ALR 587.

45-3-4. Filing of oaths — Generally.
The oaths prescribed in Code Section 45-3-1, when taken by an officer
whose general duties are not confined to any one county unless
otherwise specially provided, shall be filed with the certificate required
by Code Section 45-3-3 in the office of the Governor and, when taken by
an officer whose duties are confined to one county, shall be filed as
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provided in Code Section 45-3-5. (Orig. Code 1863, § 137; Code 1868,
§ 132; Code 1873, § 142; Code 1882, § 142; Civil Code 1895, § 237;
Civil Code 1910, § 272; Code 1933, § 89-305; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
Cited in County Comm’rs v. O’Neal, 38
Ga. App. 158, 142 S.E. 914 (1928);
Talmadge v. Cordell, 167 Ga. 594, 146 S.E.

467 (1928); Brewer v. Johnson, 184 Ga.
806, 193 S.E. 778 (1937).

45-3-5. Filing of oaths — County officers.
When taken by the judges of the probate courts and the clerks of the
superior courts, official oaths shall be filed in the office of the clerk of the
superior court and also entered on the minutes of the court. When taken
by sheriffs, the oaths shall be filed in the office of the judge of the
probate court and shall be entered on the minutes of the superior
courts; and when taken by coroners, tax collectors, tax receivers, county
treasurers, magistrates, constables, or any other county officers, they
shall be filed in the office of the judge of the probate court, who shall
enter them on the minutes of his court. (Orig. Code 1863, § 138; Code
1868, § 133; Code 1873, § 143; Code 1882, § 143; Civil Code 1895,
§ 238; Civil Code 1910, § 273; Code 1933, § 89-306; Ga. L. 1983, p.
884, § 4-1.)
45-3-6. Filing of oaths — Endorsement of filing time.
The officer in whose office the oaths prescribed in Code Section 45-3-1
are filed must endorse thereon the day and year of filing. (Orig. Code
1863, § 139; Code 1868, § 134; Code 1873, § 144; Code 1882, § 144;
Civil Code 1895, § 239; Civil Code 1910, § 274; Code 1933, § 89-307.)
45-3-7. Oaths of deputies.
Before proceeding to act, all deputies shall take the same oaths as
their principals take and the oaths shall be filed and entered on the
minutes of the same office with the same endorsement thereon; but this
Code section shall not apply to any deputy who may be employed in
particular cases only. A deputy sheriff may take his oaths before the
sheriff and the oaths may be filed in and entered in the records of the
sheriff’s office. (Orig. Code 1863, § 140; Code 1868, § 135; Code 1873,
§ 145; Code 1882, § 145; Civil Code 1895, § 240; Civil Code 1910,
§ 275; Code 1933, § 89-308; Ga. L. 1980, p. 527, § 1.)
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JUDICIAL DECISIONS
Cited in Nave v. State, 171 Ga. App.
165, 318 S.E.2d 753 (1984).
OPINIONS OF THE ATTORNEY GENERAL
Emergency squad members to be
qualified as deputy sheriffs. — A police
intelligence unit should provide that
members of emergency squads be qualified as de jure deputy sheriffs in all counties in which they intend to operate. 1969
Op. Att’y Gen. No. 69-473.
Procedure for qualifying emergency deputies. — When a number of

emergency deputies are to be appointed,
they may all be qualified at a joint meeting by a superior court judge if all counties
involved are within that circuit; if, however, other counties are to be served,
proper oath must be taken within each
such county. 1971 Op. Att’y Gen. No.
U71-84.

45-3-8. Effect of failure to take and file oath generally.
No officer or deputy required by law to take and file the oaths
prescribed in Code Section 45-3-1 shall enter upon the duties of his
office without first taking and filing the same in the proper office. (Orig.
Code 1863, § 141; Code 1868, § 136; Code 1873, § 146; Code 1882,
§ 146; Civil Code 1895, § 241; Civil Code 1910, § 276; Code 1933,
§ 89-309.)
JUDICIAL DECISIONS
Cited in Brown v. Blackmon, 272 Ga.
435, 530 S.E.2d 712 (2000).
OPINIONS OF THE ATTORNEY GENERAL
Local board of education member
to take oath prior to assuming duties.
— A local board of education member was
required to take the oath specified in former Code 1933, § 89-302 (see now
O.C.G.A. § 45-3-1). Until the member
takes the oath, the local board member
was not to enter upon the duties of office.
1975 Op. Att’y Gen. No. 75-15.
Reelected or reappointed members
may
continue
to
serve.
—
Members-elect of a local board of education shall not enter upon the duties of
office until qualified, commissioned, and
administered the appropriate oaths. An

incumbent board member who has been
reelected or reappointed may continue to
serve as an official member of the board
prior to receiving the commission and being administered the appropriate oaths
for the new term. 1975 Op. Att’y Gen. No.
75-15.
Emergency squad members to be
qualified as deputy sheriffs. — A police
intelligence unit should provide that
members of emergency squads be qualified as de jure deputy sheriffs in all counties in which they intend to operate. 1969
Op. Att’y Gen. No. 69-473.
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RESEARCH REFERENCES
ALR. — Constitutional, statutory, or
charter provision as to time of taking oath

of office and giving official bond as mandatory or directory, 158 ALR 639.

45-3-9. Entry into duties of office without oath.
Any officer or deputy required by law to take and file an official oath
who shall enter upon the duties of his office without first taking and
filing the same in the proper office shall be guilty of a misdemeanor.
(Orig. Code 1863, § 141; Code 1868, § 136; Code 1873, § 146; Code
1882, § 146; Penal Code 1895, § 270; Penal Code 1910, § 273; Code
1933, § 89-9901.)
JUDICIAL DECISIONS
Cited in Century Indem. Co. v. Fidelity
& Deposit Co., 175 Ga. 834, 166 S.E. 235
(1932).
OPINIONS OF THE ATTORNEY GENERAL
Effect of deputy’s failure to take
oath. — Failure of a deputy to take the
required oath does not render the deputy’s
acts taken under color of office to be invalid, inasmuch as notwithstanding the
deficiency, the deputy is still a ‘‘de facto
officer’’; the same rule applies where the
deficiency is a failure to furnish bond.
1965-66 Op. Att’y Gen. No. 66-211.

Emergency squad members to be
qualified as deputy sheriffs. — A police
intelligence unit should provide that
members of emergency squads be qualified as de jure deputy sheriffs in all counties in which they intend to operate. 1969
Op. Att’y Gen. No. 69-473.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.

C.J.S. — 67 C.J.S., Officer and Public
Employees, § 359.

45-3-10. Effect of failure to take and file oath upon validity of
official acts.
The official acts of an officer shall be valid regardless of his omission
to take and file the oath, except in cases where so specially declared.
(Orig. Code 1863, § 142; Code 1868, § 137; Code 1873, § 147; Code
1882, § 147; Civil Code 1895, § 242; Civil Code 1910, § 277; Code 1933,
§ 89-310.)
JUDICIAL DECISIONS
Official actions not invalidated for
failure to take oath. — The validity of

an election held at the proper time and
place by qualified persons is not affected
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by their failure to take and subscribe the
oath required by law, unless it appears
that by reason of such failure the result of
the election was different from what it
would have been had the managers been
duly sworn. King v. County Bd. of Educ.,
174 Ga. 685, 164 S.E. 52 (1932).
Liability of surety unaffected by
failure to take oath. — The official bond
given by a sheriff, conditioned for the
faithful performance of the duties of office,
obligates the surety thereon for any
breach of official duty by the sheriff ’s
deputies, and this includes deputies de
facto. Powell v. Fidelity & Deposit Co., 45
Ga. App. 88, 163 S.E. 239 (1932).
De facto officer’s acts cannot be collaterally attacked. — Defendant’s contention that notaries public lacked au-

45-3-11

thority because they had not taken oath of
office and were therefore invalidly appointed is refuted by O.C.G.A. § 45-3-10;
and the case law in this state is in accord
on a de facto officer theory that by proof of
officer’s acts the office is proven, and as a
de facto officer those acts cannot be collaterally attacked and set aside. Little v.
State, 157 Ga. App. 462, 278 S.E.2d 17
(1981).
Cited in King v. County Bd. of Educ., 42
Ga. App. 563, 156 S.E. 710 (1931); Philpot
v. Wells, 69 Ga. App. 489, 26 S.E.2d 155
(1943); Barrett v. Slagle, 214 Ga. 650, 106
S.E.2d 908 (1959); Mach v. State, 109 Ga.
App. 154, 135 S.E.2d 467 (1964); Westley
v. State, 143 Ga. App. 344, 238 S.E.2d 701
(1977).

OPINIONS OF THE ATTORNEY GENERAL
Official actions not invalidated for
failure to take oath. — Failure of a
deputy to take the required oath does not
render the deputy’s acts taken under color
of office to be invalid, inasmuch as not-

withstanding the deficiency, the deputy is
still a ‘‘de facto officer’’; the same rule
applies where the deficiency is a failure to
furnish bond. 1965-66 Op. Att’y Gen. No.
66-211.

RESEARCH REFERENCES
ALR. — Right of de facto officer to
salary or other compensation annexed to
office, 151 ALR 952.
Presumption and burden of proof as to

one’s status as a de facto officer upon
which validity or effect of his act depends,
161 ALR 967.

45-3-10.1. Applicability of Code Sections 45-3-1 through 45-3-10.
(a) Code Sections 45-3-1 through 45-3-10 shall apply to all municipal
corporations and to all peace officers of this state or any political
subdivision or authority thereof.
(b) When taken by municipal officers, official oaths shall be filed in
the office of the judge of the probate court. When taken by peace officers,
official oaths shall be filed in the records of such department or agency.
(Code 1981, § 45-3-10.1, enacted by Ga. L. 1998, p. 510, § 2.)
45-3-11. Loyalty oath — Persons required to take oath generally.
All persons who are employed by and are on the payroll of the state
and are the recipients of wages, per diem, or salary of the state or its
departments and agencies, with the exception of pages employed by the
General Assembly, and all counties and cities, school districts, and local
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educational systems throughout the entire state, are required to take
an oath that they will support the Constitution of the United States and
the Constitution of Georgia. (Ga. L. 1949, p. 960, § 1; Ga. L. 1961, p.
552, § 1; Ga. L. 1982, p. 3, § 45; Ga. L. 1984, p. 22, § 45; Ga. L. 2002,
p. 415, § 45; Ga. L. 2015, p. 385, § 5-3/HB 252.)
The 2015 amendment, effective July
1, 2015, deleted ‘‘and that they are not
members of the Communist Party’’ following ‘‘the Constitution of Georgia’’ at the
end of this Code section.
Cross references. — Investigation of
person prior to public employment to ascertain whether such person is a subversive person, § 16-11-13. Eligibility of subversive persons to be nominated or elected
to public office, § 21-2-7.

Editor’s notes. — Ga. L. 2015, p. 385,
§ 1-1/HB 252, not codified by the General
Assembly, provides that: ‘‘This Act shall be
known and may be cited as the ‘J. Calvin
Hill, Jr., Act.’ ’’
Law reviews. — For comment on
Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct.
1316, 12 L. Ed. 2d 377 (1964), see 2 Ga. St.
B.J. 123 (1965).

OPINIONS OF THE ATTORNEY GENERAL
Constitutionality of oath. — The portion of the Georgia loyalty oath which
requires one to swear to support the constitutions of Georgia and the United
States is constitutional and valid. The
portion of the Georgia loyalty oath which
requires one to disavow membership in
the Communist Party is violative of the
First and Fourteenth Amendments of the
United States Constitution and should
not be administered. 1985 Op. Att’y Gen.
No. 85-19.
Oath required of members of
county board of health. — Members of
the county board of health were public
officers within the meaning of former
Code 1933, §§ 89-301 and 89-302 (see now
O.C.G.A. §§ 45-3-16 and 45-3-1, respectively) and were required to take the oath
as prescribed by Ga. L. 1961, p. 552, § 1

(see now O.C.G.A. § 45-3-11). 1963-65 Op.
Att’y Gen. p. 432.
Since the language of this section
broadly includes all persons employed by
and on the payroll, and recipients of
wages per diem and/or salary of the State
of Georgia and counties or cities, this
section includes members of county
boards of health and requires such members to take the approved oath of loyalty.
1963-65 Op. Att’y Gen. p. 432.
Oath not required of employees of
city housing authority. — Although a
city housing authority is an instrumentality of the state, it is not an agency, board,
or department of the state, and, therefore,
employees of the housing authority of a
city are not required to sign the loyalty
oath. 1950-51 Op. Att’y Gen. p. 98.

RESEARCH REFERENCES
ALR. — Validity of governmental requirement of oath of allegiance or loyalty,
18 ALR2d 268.

45-3-12. Loyalty oath — Elected officers.
The loyalty oath required by Code Section 45-3-11, this Code section,
and Code Sections 45-3-13 through 45-3-15 shall apply to all elected
officers of this state, including the Governor, constitutional officers,
elected officials of any political subdivision of the government of
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Georgia, and local school board officials. (Ga. L. 1949, p. 960, § 5; Ga. L.
1990, p. 8, § 45.)
RESEARCH REFERENCES
ALR. — Validity of governmental requirement of oath of allegiance or loyalty,
18 ALR2d 268.

45-3-13. Loyalty oath — Form.
The oath prescribed in Code Section 45-3-11 shall be in the following
form:
‘‘I,
(Name) a citizen of
and
being an employee of
and the recipient of
public funds for services rendered as such employee, do hereby
solemnly swear and affirm that I will support the Constitution of the
United States and the Constitution of Georgia.’’
(Ga. L. 1949, p. 960, § 3; Ga. L. 1950, p. 282, § 1; Ga. L. 2015, p. 385,
§ 5-4/HB 252.)
The 2015 amendment, effective July
1, 2015, deleted ‘‘and that I am not a
member of the Communist Party’’ following ‘‘the Constitution of Georgia’’ at the
end of this Code section.
Editor’s notes. — Ga. L. 2015, p. 385,
§ 1-1/HB 252, not codified by the General

Assembly, provides that: ‘‘This Act shall be
known and may be cited as the ‘J. Calvin
Hill, Jr., Act.’ ’’
Law reviews. — For comment on
Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct.
1316, 12 L. Ed. 2d 377 (1964), see 2 Ga. St.
B.J. 123 (1965).

JUDICIAL DECISIONS
For constitutionality of this section
prior to the 1981 recodification. — See
Georgia Conference of Am. Ass’n of Univ.

Professors v. Board of Regents, 246 F.
Supp. 553 (N.D. Ga. 1965).

RESEARCH REFERENCES
ALR. — Validity of governmental requirement of oath of allegiance or loyalty,
18 ALR2d 268.

45-3-14. Effect of failure to sign loyalty oath.
If any person required by Code Sections 45-3-11 through 45-3-13, this
Code section, and Code Section 45-3-15 to execute a loyalty oath fails to
sign said oath, then the governing authority under whom such person
is employed shall cause such person’s name to be taken from the payroll
and such person shall not be permitted to receive any payment from the
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state. (Ga. L. 1949, p. 960, § 4; Ga. L. 1990, p. 8, § 45; Ga. L. 1991, p.
94, § 45.)
Law reviews. — For comment on
Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct.

1316, 12 L. Ed. 2d 377 (1964), see 2 Ga. St.
B.J. 123 (1965).

JUDICIAL DECISIONS
Cited in Brown v. Blackmon, 272 Ga.
435, 530 S.E.2d 712 (2000).
RESEARCH REFERENCES
ALR. — Validity of governmental requirement of oath of allegiance or loyalty,
18 ALR2d 268.

45-3-15. Proceeding for false swearing when loyalty oath violated.
If any person required to do so by Code Sections 45-3-11 through
45-3-14 and this Code section executes a loyalty oath and subsequently
it is proved that said individual has violated the oath, then the
governing authority shall institute proceedings in the proper court
against such person for false swearing. (Ga. L. 1949, p. 960, § 6; Ga. L.
1990, p. 8, § 45.)
Law reviews. — For comment on
Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct.

1316, 12 L. Ed. 2d 377 (1964), see 2 Ga. St.
B.J. 123 (1965).

RESEARCH REFERENCES
ALR. — Validity of governmental requirement of oath of allegiance or loyalty,
18 ALR2d 268.

45-3-16. Applicability of article.
This article shall apply to the oaths of office of all public officers of this
state unless the contrary is expressly provided. (Orig. Code 1863,
§ 163; Code 1868, § 158; Code 1873, § 169; Code 1882, § 169; Civil
Code 1895, § 265; Civil Code 1910, § 300; Code 1933, § 89-301.)
JUDICIAL DECISIONS
Oath not required of municipal officers. — This section applies to officers
commissioned by the Governor, and not to
municipal officers not commissioned by

the Governor. Brewer v. Johnson, 184 Ga.
806, 193 S.E. 778 (1937).
Unless required in city charter or
other statute. — An oath by a municipal
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officer is not necessary in the absence of
any requirement thereof by the city charter or some other statute. Brewer v. Johnson, 184 Ga. 806, 193 S.E. 778 (1937).
Cited in Maddox v. City of Atlanta, 49

45-3-31

Ga. App. 791, 171 S.E. 573 (1933);
Matthews v. Rowell, 49 Ga. App. 673, 176
S.E. 802 (1934); Morgan v. Crow, 183 Ga.
147, 187 S.E. 840 (1936).

OPINIONS OF THE ATTORNEY GENERAL
Oath required of members of
county board of health. — Members of
the county board of health were public
officers within the meaning of former
Code 1933, §§ 89-301 and 89-302 (see now

O.C.G.A. §§ 45-3-1 and § 45-3-16 and
were required to take the oath as prescribed by Ga. L. 1961, p. 552, § 1 (see now
O.C.G.A. § 45-3-11). 1963-65 Op. Att’y
Gen. p. 432.

ARTICLE 2
COMMISSIONS
45-3-30. Officers commissioned under great seal of state.
The commissions of the following officers shall have annexed thereto
the great seal of the state, and shall be signed by the Governor and
countersigned by the Secretary of State, namely: senators and representatives in Congress; Justices of the Supreme Court; Judges of the
Court of Appeals, superior courts, and juvenile courts; the Attorney
General; district attorneys; reporters of the Supreme Court and Court
of Appeals; the Secretary of State; the Commissioner of Insurance; and
all military officers of the grade of general. The commissions of all
federal and judicial officers enumerated above shall be on parchment.
(Orig. Code 1863, § 129; Code 1868, § 124; Code 1873, § 133; Code
1882, § 133; Civil Code 1895, § 227; Civil Code 1910, § 262; Code 1933,
§ 89-201; Ga. L. 1984, p. 565, § 3; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
Cited in Jones v. Mills, 216 Ga. 616, 118
S.E.2d 484 (1961); Duncan v. Poythress,
657 F.2d 691 (5th Cir. 1981).

45-3-31. Officers commissioned under executive seal.
The commissions of all other civil officers, except constables and
clerks of magistrate courts, of the state or county shall be under the seal
of the office of the Governor, signed by the Governor, and countersigned
by one of his secretaries. All officers of the militia of the grade of
lieutenant or higher shall have commissions under the seal of the office
of the Governor. (Orig. Code 1863, § 130; Code 1868, § 125; Code 1873,
§ 134; Code 1882, § 134; Civil Code 1895, § 228; Civil Code 1910,
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§ 263; Code 1933, § 89-202; Ga. L. 1983, p. 884, § 3-32; Ga. L. 1984, p.
22, § 45; Ga. L. 1987, p. 398, § 2.)
JUDICIAL DECISIONS
Judicial notice of officers holding
commissions. — The courts of Georgia
are bound to take judicial notice of who
are the public officers of the state holding
under commissions issued by the Governor. Henson v. Airways Serv., Inc., 220 Ga.
44, 136 S.E.2d 747 (1964).
An inspector of fertilizer was not

such a civil officer as must be commissioned by the Governor under this section. Talmadge v. Cordell, 167 Ga. 594,
146 S.E. 467 (1928).
Cited in Jones v. Mills, 216 Ga. 616, 118
S.E.2d 484 (1961); Foster v. Kelly, 107 Ga.
App. 801, 131 S.E.2d 587 (1963).

OPINIONS OF THE ATTORNEY GENERAL
County school superintendents entitled to commission. — All county
school superintendents, whether elected
by the people under the Constitution or
elected by the local board of education
under a local constitutional amendment,

are entitled to a commission under this
section. 1954-56 Op. Att’y Gen. p. 193.
The sheriff is an officer commissioned by the executive department.
1974 Op. Att’y Gen. No. U74-29.
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CHAPTER 4
OFFICIAL BONDS
Sec.
45-4-1.
45-4-2.
45-4-3.
45-4-4.
45-4-5.
45-4-6.
45-4-7.
45-4-8.
45-4-9.
45-4-10.
45-4-11.

45-4-12.
45-4-13.

45-4-14.
45-4-15.

Bonds to be payable to Governor and conditioned upon
faithful discharge of duties.
Deputy’s bond.
Return of bonds; actions on
bonds.
Bonds of officers commissioned
by Governor.
Bonds to have sureties; number and qualifications.
Corporate sureties authorized.
County officials required to
have corporate surety on bond;
county to pay premiums.
Attorney at law or county officer not to be surety.
New bond and surety when
surety relieved or insufficient.
Effect of officer failing to comply with new bond and surety.
Blanket bonds covering two or
more political subdivisions, officers authorized; amount and
coverage period; recording; entities.
Approval and filing of bonds.
Approval, filing, and recording
of bonds of court clerks, magistrates, sheriffs, coroners, surveyors, treasurers, and tax collectors.
Time for filing bonds.
Filing time to be endorsed on
bonds.

Cross references. — Giving of bonds
by persons collecting tax, revenue, or
other moneys on behalf of state, political

Sec.
45-4-16.

45-4-17.
45-4-18.
45-4-19.
45-4-20.
45-4-21.
45-4-22.
45-4-23.
45-4-24.

45-4-25.
45-4-26.
45-4-27.
45-4-28.
45-4-29.
45-4-30.

Manner in which power of attorney to be attested and filed
where bond signed by attorney
in fact.
Probate court judge to certify
to Governor taking of oaths
and giving of bonds.
Certification of failure of officer
to make and file bond.
Notice to Attorney General of
failure of officer to file bond.
Nonconforming bond to stand
in place of official bond though
not approved and filed.
Effect of failure of officer to
mark bond or give required notice.
Effect of official act before bond
approved and filed.
Places for keeping bonds.
Bond obligations of principal
and surety; conditions required
for existence of cause of action
on bond.
Actions on bonds of public officers authorized; jurisdiction.
Action on deputy’s bond.
Effect of recovery on bond upon
subsequent proceedings.
Officer’s liability when bond
exhausted or invalid and when
acting without bond.
Measure of damages in actions
on official bonds.
Applicability of chapter.

subdivision, and other entities, § 45-8-2
et seq.

OPINIONS OF THE ATTORNEY GENERAL
Bond not required from forestry investigators. — Forestry investigators
provided for by former Code 1933,
§ 43-208 (see now O.C.G.A. § 12-6-20)
were not ‘‘public officers’’ of the state, but

are ‘‘employees’’ only, and as such are
under no requirement to give bond or take
an oath, other than the loyalty oath.
1952-53 Op. Att’y Gen. p. 95.
Former Code 1933, § 24-2805 (see
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now O.C.G.A. § 15-16-5) must be construed in conjunction with former
Code 1933, § 89-402 (see now O.C.G.A.

45-4-1

§ 45-4-1 et seq.), relating to official bonds
in general. 1976 Op. Att’y Gen. No. 76-31.

RESEARCH REFERENCES
ALR. — Liability on general bond of
public officer for acts covered by a special
bond, 4 ALR 1431; 140 ALR 1459.
Liability of officer or his sureties in
respect of public funds as affected by settlement or compromise agreement with
other officials or board or committee, 103
ALR 1048.
Statutory conditions prescribed for public officer’s bond as part of bond which
does not in terms include them, or which
expressly excludes them, 109 ALR 501.

Personal liability of public officer or
sureties on his bond for nonperformance
or improper performance of a duty imposed upon a board of corporate body of
which he is a member, 123 ALR 756.
Liability of public officer or his bond for
loss of public funds due to insolvency of
bank in which they were deposited, 155
ALR 436.
Time from which interest begins to run
on fidelity or public officer’s bond, 57
ALR2d 1317.

45-4-1. Bonds to be payable to Governor and conditioned upon
faithful discharge of duties.
The bonds of all public officers required by law to give bond, unless
otherwise provided, shall be made payable to the Governor and his
successor in office. In all cases in which a different condition is not
prescribed, such bonds shall be conditioned upon the faithful discharge
of the duties of the office by the officer during the time he continues in
the office or discharges any of its duties. (Orig. Code 1863, § 143; Code
1868, § 138; Code 1873, § 148; Code 1882, § 148; Civil Code 1895,
§ 243; Civil Code 1910, § 278; Code 1933, § 89-402.)
JUDICIAL DECISIONS
Conditions read in conjunction
with official bonds. — Former Code
1933, § 89-418 (see now O.C.G.A.
§ 45-4-24) providing that official bonds
shall be for the benefit of persons injured
by the principals must be read with the
conditions of such bonds obligating the
officials to well and truly perform the
duties of their office, and refers to such
liabilities as arise within the proper intendment of the obligation. Citizens’ Bank
v. American Sur. Co., 174 Ga. 852, 164
S.E. 817 (1932); Culpepper v. United
States Fid. & Guar. Co., 199 Ga. 56, 33
S.E.2d 168 (1945).
Conditions on bond of county
school superintendent. — The bond of
the county school superintendent was an
official bond; and there being nothing in

the law requiring it which prescribes a
different condition, under former Civil
Code 1910, § 278 (see now O.C.G.A.
§ 45-4-1) it was properly conditioned
upon the faithful discharge of the duties of
this office. Citizens’ Bank v. American Sur.
Co., 174 Ga. 852, 164 S.E. 817 (1932).
Sureties are chargeable with
knowledge of the law, and of having
executed official bonds with reference to
the law. Citizens’ Bank v. American Sur.
Co., 174 Ga. 852, 164 S.E. 817 (1932).
Cited in Talmadge v. McDonald, 44 Ga.
App. 728, 162 S.E. 856 (1932); Green v.
Perryman, 186 Ga. 239, 197 S.E. 880
(1938); Drost v. Robinson, 194 Ga. 703, 22
S.E.2d 475 (1942); Warren v. Walton, 231
Ga. 495, 202 S.E.2d 405 (1973).
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45-4-2. Deputy’s bond.
Deputies shall give bonds with surety, payable to their principals, for
their conduct as deputies, conditioned as and for the same amounts,
unless otherwise provided by law, as their principals’ bonds. Such bonds
shall be recorded in the same office and in the same manner as the
bonds of the principals. (Orig. Code 1863, § 157; Code 1868, § 152;
Code 1873, § 163; Code 1882, § 163; Civil Code 1895, § 259; Civil Code
1910, § 294; Code 1933, § 89-426; Ga. L. 1982, p. 1779, §§ 2, 4.)
JUDICIAL DECISIONS
Option of which bond to sue on. —
One who is aggrieved by the official misconduct of a deputy sheriff may at that
person’s option sue either on the sheriff ’s
bond or on the deputy’s bond. Aldridge v.

Wooten, 68 Ga. App. 887, 24 S.E.2d 700
(1943).
Cited in Drost v. Robinson, 194 Ga. 703,
22 S.E.2d 475 (1942); Warren v. Walton,
231 Ga. 495, 202 S.E.2d 405 (1973).

OPINIONS OF THE ATTORNEY GENERAL
A deputy sheriff should give bond
in the same amount as principal. 1969
Op. Att’y Gen. No. 69-100.
RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 473 et seq.
ALR. — Liability of clerk of court,

county clerk or prothonotary, or surety on
bond, for negligent or wrongful acts of
deputies or assistants, 71 ALR2d 1140.

45-4-3. Return of bonds; actions on bonds.
All bonds taken by public officers under the laws of this state shall be
returned to the offices specified by law; and any person interested
therein may bring an action thereon, in his own name, in any court
having jurisdiction thereof. (Orig. Code 1863, § 15; Code 1868, § 13;
Code 1873, § 13; Code 1882, § 13; Civil Code 1895, § 13; Civil Code
1910, § 13; Code 1933, § 89-905; Ga. L. 1983, p. 3, § 34.)
JUDICIAL DECISIONS
No preliminary judgment against
the principal, the officer, is necessary
to a suit against the surety on bond.
Maryland Cas. Co. v. Smith, 56 Ga. App.
154, 192 S.E. 449 (1937).
Cited in Fidelity & Deposit Co. v.
Norwood, 38 Ga. App. 534, 144 S.E. 387

(1928); United States Fid. & Guar. Co. v.
Stephens, 45 Ga. App. 300, 164 S.E. 461
(1932); Matthews v. Rowell, 49 Ga. App.
673, 176 S.E. 802 (1934); Manufacturers’
Fin. Acceptance Corp. v. Bradley, 50 Ga.
App. 138, 177 S.E. 272 (1934).
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 539 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 489 et seq.
ALR. — Personal liability of officers of
drainage or highway districts for negligence of subordinates or employees causing damage to person or property, 61 ALR
300.

Liability of sureties on bond of public
officer as affected by fact that it was not
signed by him, 110 ALR 959.
Suit against public officer to recover
possession of property as suit against
state or federal government, 160 ALR 332.

45-4-4. Bonds of officers commissioned by Governor.
Official bonds of all officers who are entitled to commissions from the
Governor and who are required to give bonds shall be prepared and
furnished by the office of the Governor at the time of forwarding the
dedimus potestatem. (Orig. Code 1863, § 144; Code 1868, § 139; Code
1873, § 149; Code 1882, § 149; Civil Code 1895, § 244; Civil Code 1910,
§ 279; Code 1933, § 89-403; Ga. L. 1990, p. 8, § 45.)
Cross references. — Governor issuing
a dedimus potestatem, § 45-12-20.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 134 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 73, 74.

45-4-5. Bonds to have sureties; number and qualifications.
All bonds that this chapter applies to shall have at least two and not
more than 20 good and solvent sureties who shall be worth the amount
of said bond, over and above their homestead, in case of county officers,
all of whom must be permanent residents of the state and two of whom
must also be residents of the county; provided, however, that a surety
insurance company which has complied with all requirements to
transact business in this state may be accepted as surety upon the bond
of any person required by law to execute bonds, in lieu of any other
surety or sureties, as provided in Code Section 45-4-6. When the
approving court or officers do not know that a surety is worth the
required amount, they shall not accept him unless he swears that his
means are sufficient in amount, which swearing they shall record on the
bond. (Orig. Code 1863, § 146; Ga. L. 1863-64, p. 124, § 3; Code 1868,
§ 141; Code 1873, § 151; Code 1882, § 151; Ga. L. 1889, p. 45, § 1;
Civil Code 1895, § 246; Civil Code 1910, § 281; Code 1933, § 89-414.)
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Cross references. — Authorizing corporate surety in lieu of personal surety,
§ 33-24-48.
JUDICIAL DECISIONS
Cited in Talmadge v. McDonald, 44 Ga.
App. 728, 162 S.E. 856 (1932).
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 352.
ALR. — Construction and applicability
of provision of public officer’s bond ex-

empting sureties from liability for loss due
to failure of bank or other depository, 98
ALR 719.

45-4-6. Corporate sureties authorized.
Guaranty or surety companies incorporated under the laws of this
state or which have complied with all requirements to transact business
in this state may become sureties upon the bonds of all state or county
officers; and the various officers of this state whose duty it is to approve
the sureties upon such bonds are authorized to accept such company or
companies as one of the sureties or the only surety upon such bond, as
the solvency of such company may warrant. (Ga. L. 1889, p. 178, § 1;
Civil Code 1895, § 247; Civil Code 1910, § 282; Code 1933, § 89-415.)
Cross references. — Authorizing corporate surety in lieu of personal surety,
§ 33-24-48.
OPINIONS OF THE ATTORNEY GENERAL
Corporate surety liable for full
amount of sheriff ’s bond. — Sheriffs
must be bonded by at least one corporate
surety liable for full amount of the statutory bond penalty; it is not permissible for
sheriffs to file separate corporate surety

bonds, each for less than the surety penalty even when the assumed but fictitious
total of the penalties under each bond
equals the statutory penalty. 1976 Op.
Att’y Gen. No. 76-31.

RESEARCH REFERENCES
ALR. — Construction and applicability
of provision of public officer’s bond exempting sureties from liability for loss due

to failure of bank or other depository, 98
ALR 719.

45-4-7. County officials required to have corporate surety on
bond; county to pay premiums.
All county officials who are required to give an official bond shall
make bond signed by some surety or guaranty company authorized to
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do business in this state. The premiums due on all such bonds must be
paid by the county fiscal authorities out of county funds, and it shall be
mandatory upon the county fiscal authorities in every county in the
state to pay the premiums due on all such bonds out of county funds.
This Code section shall not apply to county school superintendents’
bonds. (Ga. L. 1947, p. 1543, § 1; Ga. L. 1949, p. 1190, § 1; Ga. L. 1951,
p. 741, § 1.)
Law reviews. — For article on bond
liability and righting the wrongs of Geor-

gia local government officers, see 13 Ga. L.
Rev. 747 (1979).

JUDICIAL DECISIONS
County not liable beyond payment
of premiums. — Except for the payment
of the premiums herein mentioned, a
county has no liability in connection with
the violations of the civil rights of any
person by a county officer. Wayne County
Bd. of Comm’rs v. Warren, 236 Ga. 150,
223 S.E.2d 133 (1976).
Availability to surety company of
information concerning extent of liability. — When a surety company agrees

to execute a surety bond of a public officer,
it has the opportunity and should avail
itself of every means of ascertaining exactly what position that officer occupies
with respect to public funds for which the
company assumes liability. Century
Indem. Co. v. Fidelity & Deposit Co., 175
Ga. 834, 166 S.E. 235 (1932).
Cited in Manders v. Lee, 338 F.3d 1304
(11th Cir. 2003).

OPINIONS OF THE ATTORNEY GENERAL
No state funds used to pay premiums. — The intent of this section is to
require these premiums to be paid out of
county funds without any pro rata share
being paid by the state. 1948-49 Op. Att’y
Gen. p. 456.
O.C.G.A. § 45-4-7 applies only to
certain county officials. — The General
Assembly intended this section to apply
only to county officials who are required
by law to give an official bond. 1948-49 Op.
Att’y Gen. p. 462.
O.C.G.A. § 45-4-7 applies to a deputy sheriff. — Deputy sheriff is ‘‘county
official’’ within meaning of law and premiums on deputy’s bond should be paid by
county. 1957 Op. Att’y Gen. p. 37.
O.C.G.A. § 45-4-7 applies to a sheriff. — A judgment against a sheriff elect
for failure to account for and pay over
county moneys must be paid before such

individual is eligible to hold office, and a
county must pay the bond premium on a
sheriff regardless of the premium
charged. 1976 Op. Att’y Gen. No. U76-58.
O.C.G.A. § 45-4-7 does not apply to a
constable. — A constable does not come
under the provisions of this section relating to county officers posting surety bonds.
1952-53 Op. Att’y Gen. p. 24.
One corporate surety liable for full
amount of sheriff ’s bond. — Sheriffs
must be bonded by at least one corporate
surety liable for full amount of the statutory bond penalty; it is not permissible for
sheriffs to file separate corporate surety
bonds, each for less than the surety penalty even when the assumed but fictitious
total of the penalties under each bond
equals the statutory penalty. 1976 Op.
Att’y Gen. No. 76-31.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 352.

ALR. — Right or duty of municipality,
county, or other public body to pay pre-
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mium on bond given by officer, 66 ALR
795.

45-4-8. Attorney at law or county officer not to be surety.
No attorney at law or county officer shall be accepted as surety on the
bond of any county officer. (Ga. L. 1876, p. 13, § 1; Code 1882, § 152;
Civil Code 1895, § 248; Civil Code 1910, § 283; Code 1933, § 89-416.)
45-4-9. New bond and surety when surety relieved or insufficient.
The Governor shall require a new surety and bond for the performance of any public duty by any officer under this chapter when, in the
Governor’s discretion:
(1) The surety gives written notice to the Governor of his desire to
be relieved from future liability for good cause stated and sworn to; or
(2) The surety becomes insufficient, based upon satisfactory evidence. (Laws 1845, Cobb’s 1851 Digest, p. 1036; Code 1863, § 164;
Code 1868, § 159; Code 1873, § 170; Code 1882, § 170; Civil Code
1895, § 266; Civil Code 1910, § 301; Code 1933, § 89-424.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 368.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 73, 74.

45-4-10. Effect of officer failing to comply with new bond and
surety.
If any officer shall fail to comply with the requisition of the Governor
to furnish a new bond and surety within ten days from the date such
officer is served personally with a copy of the executive order containing
such requisition, he shall on account of such failure be removed from
office and a vacancy declared. (Orig. Code 1863, § 165; Code 1868,
§ 160; Code 1873, § 171; Code 1882, § 171; Civil Code 1895, § 267;
Civil Code 1910, § 302; Code 1933, § 89-425.)
RESEARCH REFERENCES
ALR. — Nature of proceedings under
statute providing for removal of officer on
accusation by grand jury, etc., 81 ALR
1089.

Power to remove public officer without
notice and hearing, 99 ALR 336.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.
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45-4-11. Blanket bonds covering two or more political subdivisions, officers authorized; amount and coverage period;
recording; entities.
(a) Notwithstanding any other provision of law to the contrary, the
several counties, municipalities, and other political subdivisions of this
state, including independent school districts, are authorized to purchase blanket bonds in lieu of individual bonds. Blanket bonds may
cover any two or more officers, officials, agents, and any other employees of such political subdivisions where they are required by law to be
bonded.
(b) A blanket bond shall be in an amount sufficient to cover all or
certain specified individual bonds otherwise required by law to be
purchased by a county, municipality, or other political subdivision. The
blanket bond shall specify the dates of coverage, the positions or
persons covered by the bond, and the persons or entities to whom or to
which the bond is payable.
(c) A blanket bond shall be signed by the judge of the probate court
of the county wherein the county, municipality, or school district
purchasing the blanket bond is located. The bond shall be filed and
recorded in the office of the probate court. Such signing, filing, and
recording shall be in lieu of any other endorsement, signing, filing,
approval, or recording otherwise required by law for individual bonds.
Where a municipality or school district is located in more than one
county, the bond shall be signed, filed, and recorded by the probate
judge of the county within which the municipality or school district is
predominately located based upon population.
(d) In addition to any other guaranty or surety companies authorized
by this chapter, a blanket bond may be offered by an interlocal risk
management agency created pursuant to Chapter 85 of Title 36 or
Article 29 of Chapter 2 of Title 20 and may be in the form of a copy of
an original annual coverage agreement providing the blanket bond.
(Ga. L. 1963, p. 480, § 1; Ga. L. 2002, p. 978, § 1.)
Law reviews. — For article on bond
liability and righting the wrongs of Geor-

gia local government officers, see 13 Ga. L.
Rev. 747 (1979).

45-4-12. Approval and filing of bonds.
The approval of all official bonds shall be in writing, endorsed on the
bonds, and shall show the day and year on which they were approved;
and such bonds shall not be filed until thus approved. (Orig. Code 1863,
§ 145; Code 1868, § 140; Code 1873, § 150; Code 1882, § 150; Civil
Code 1895, § 245; Civil Code 1910, § 280; Code 1933, § 89-404.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 136.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 473 et seq.

45-4-13. Approval, filing, and recording of bonds of court clerks,
magistrates, sheriffs, coroners, surveyors, treasurers,
and tax collectors.
The official bonds given for county taxes by the clerks of the superior
courts, chief magistrates, magistrates, sheriffs, coroners, county surveyors, county treasurers, county tax collectors, and county tax receivers shall be approved by the judge of the probate court, filed in his office,
and recorded by him. The bonds of tax collectors and tax receivers for
state taxes, after being likewise approved, shall be recorded by the
judge of the probate court; and the original bond shall be transmitted by
him to the Governor for deposit in the comptroller general’s office. (Orig.
Code 1863, § 155; Code 1868, § 150; Code 1873, § 161; Code 1882,
§ 161; Civil Code 1895, § 257; Civil Code 1910, § 292; Code 1933,
§ 89-405; Ga. L. 1989, p. 247, § 1; Ga. L. 2013, p. 141, § 45/HB 79.)
45-4-14. Time for filing bonds.
The official bonds of public officers, required by law to be filed in the
office of the comptroller general, Secretary of State or with the office of
the Governor, shall be filed within 40 days after the election or
appointment of such officers. All county officers shall have until the first
day of January following the election to file their bonds as required by
law. (Orig. Code 1863, § 148; Ga. L. 1863-64, p. 124, § 1; Code 1868,
§ 143; Code 1873, § 154; Ga. L. 1875, p. 16, § 1; Code 1882, § 154;
Civil Code 1895, § 250; Ga. L. 1898, p. 105, § 1; Civil Code 1910, § 285;
Code 1933, § 89-408; Ga. L. 1990, p. 8, § 45; Ga. L. 2013, p. 141,
§ 45/HB 79.)
JUDICIAL DECISIONS
Duty of reelected legislative official
to file bond. — When an election for
Commissioner of Madison County, a legislative office, was held in November, at
which an incumbent was reelected to such
office, it was the incumbent’s duty to file
an official bond with the ordinary (now
probate judge) on or before January 1;
and, upon the incumbent’s own personal
failure to do so, a vacancy in the office
resulted. Compton v. Hix, 184 Ga. 749,
193 S.E. 252 (1937).
Failure by reelected official to file

bond results in vacancy of the office.
— When, after November election, ordinary (now probate judge) received from
Governor a commission and oath, and on
December 18 notified the officer so reelected that the ordinary had them ready
for the officer elect to qualify by filing an
official bond and taking the oath, and the
officer, having already on December 6 applied to a surety company to become a
surety, but not having heard from the
company, failed to do anything more until
after the first day of January toward pro-
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curement of a bond than to inquire of the
local agent; thus, allowing the prescribed
time to expire without filing the bond, the
failure to file bond was necessarily the
fault of the officer elect, and resulted in a
vacancy of the office. Compton v. Hix, 184
Ga. 749, 193 S.E. 252 (1937).
Disregard for the requirements of
this section amounts to a forfeiture by

45-4-17

the respondent of any claim to the office.
Especially would this be true when it
appears that, due to the respondent’s neglect and delay in filing any bond, another
person has been named to the office, and
has qualified by taking the oath and making the bond required by law. Robert v.
Steed, 207 Ga. 41, 60 S.E.2d 134 (1950).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 483.

ALR. — Constitutional, statutory, or
charter provision as to time of taking oath
of office and giving official bond as mandatory or directory, 158 ALR 639.

45-4-15. Filing time to be endorsed on bonds.
Every officer in whose office the official bond of any public officer is
filed shall endorse on such bond the day and year when the same was
filed and shall sign his name to such endorsement. (Orig. Code 1863,
§ 151; Code 1868, § 146; Code 1873, § 157; Code 1882, § 157; Civil
Code 1895, § 253; Civil Code 1910, § 288; Code 1933, § 89-411.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 135.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 483.

45-4-16. Manner in which power of attorney to be attested and
filed where bond signed by attorney in fact.
When an official bond is signed by an attorney in fact, the power of
attorney shall be attested by the judge of the probate court and filed and
recorded in the same manner as the bond. (Orig. Code 1863, § 147;
Code 1868, § 142; Code 1873, § 153; Code 1882, § 153; Civil Code
1895, § 249; Civil Code 1910, § 284; Code 1933, § 89-417.)
45-4-17. Probate court judge to certify to Governor taking of
oaths and giving of bonds.
The judge of the probate court must sign a certificate to the Governor
stating that the clerks of the superior courts, chief magistrates,
magistrates, sheriffs, coroners, county surveyors, county treasurers,
county tax collectors, and county tax receivers have taken the oaths and
given the bonds sent from the office of the Governor, together with a
statement of the dates, amounts, and names of the sureties of each and
that the judges of the probate court have delivered to such officers their
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commissions. The certificate and statement shall be attested by the
clerk of said court, if any, and immediately transmitted to the Governor.
(Orig. Code 1863, § 156; Code 1868, § 151; Code 1873, § 162; Code
1882, § 162; Civil Code 1895, § 258; Civil Code 1910, § 293; Code 1933,
§ 89-406; Ga. L. 1989, p. 247, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 74.

45-4-18. Certification of failure of officer to make and file bond.
When any officer of whom bond is required shall fail to make and file
the same, as prescribed in Code Section 45-4-14, the court or officer in
whose office the bond is required to be filed shall at once certify such
failure to the appointing power and to the power whose duty it may be
to order an election. (Orig. Code 1863, § 149; Code 1868, § 144; Code
1873, § 155; Code 1882, § 155; Civil Code 1895, § 251; Civil Code 1910,
§ 286; Code 1933, § 89-409.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 73, 74.

45-4-19. Notice to Attorney General of failure of officer to file
bond.
If any public officer required by law to give bond shall fail to file the
same in the proper office within the time prescribed, notice of such
failure shall be given to the Attorney General or to the appropriate
prosecuting attorney by the officer in whose office such bond is required
to be filed, by or during the first two days of the session of the superior
court held in the county in which the officer so failing resides, next after
such failure. (Orig. Code 1863, § 152; Code 1868, § 147; Code 1873,
§ 158; Code 1882, § 158; Civil Code 1895, § 254; Civil Code 1910,
§ 289; Code 1933, § 89-412.)
45-4-20. Nonconforming bond to stand in place of official bond
though not approved and filed.
Whenever any officer required by law to give an official bond shall act
under a bond which is not payable and conditioned or not approved and
filed as prescribed by law, such bond shall not be void but shall stand in
the place of the official bond, subject, on its condition being broken, to
all the remedies, including actions, which the persons aggrieved might
have maintained on the official bond. (Orig. Code 1863, § 161; Code
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1868, § 156; Code 1873, § 167; Code 1882, § 167; Civil Code 1895,
§ 263; Civil Code 1910, § 298; Code 1933, § 89-419.)
JUDICIAL DECISIONS
Purpose of O.C.G.A. § 45-4-20. —
This section, speaking in a general sense,
was enacted to prevent miscarriages of
justice that might occur whenever such a
bond is not approved as prescribed by law.
Century Indem. Co. v. Fidelity & Deposit
Co., 175 Ga. 834, 166 S.E. 235 (1932).
Bond with nonconforming contents
taking the place of official bond. —
The law requiring a bond for the Commissioner of Agriculture, and the bond alleged
to have been breached being the only bond
given by the defendant as Commissioner
of Agriculture, and being the bond under
which the person served as Commissioner
of Agriculture during the time alleged, the
bond, even assuming if it was irregular in
some respects, ‘‘stands in the place of the
official bond.’’ Talmadge v. McDonald, 44
Ga. App. 728, 162 S.E. 856 (1932).
Although the bond executed by a public
official who was required by statute to
execute a bond for the faithful performance of the duties of the office contained
limitations upon the liability of the principal and the surety which were not permissible in the statutory bond, it was
payable to the obligee required by the
statute, and it was the intention of the
parties to execute the statutory bond required of a public officer for the faithful
performance of the duties of the office;
therefore, the limitations were void, and
the bond was to be considered as the
statutory bond required. American Sur.
Co. v. Googe, 45 Ga. App. 108, 163 S.E. 293
(1932).
Bond not properly executed and approved taking the place of official
bond. — When a bond was executed by a
bank, which had been legally designated
as a depository to receive money for a
county in which the office of treasurer had
been abolished, and the bond was conditioned upon the faithful discharge by the
bank of its duties as county depository but
was made payable to a designated person

described therein as the ordinary ‘‘in and
for said county, for the time being, and his
successors in office,’’ and, when the county
was one which had a commissioner to
whom the bond should have been made
payable as required by former Civil Code
1910, § 571 (see now O.C.G.A. § 36-6-4),
and the bond was approved by the ordinary (now probate judge), the tax collector, and the commissioner, as the ‘‘county
depository commission,’’ instead of by the
commissioner, as required by that section,
the bond was one indemnifying the county
against loss of county funds while in the
possession of the bank as the county depository; and while the bond was not executed and approved as required by law, it
stood, by virtue of former Civil Code 1910,
§ 298 (see now O.C.G.A. § 45-4-20), in the
place of the official bond required by law of
a depository of county funds. Carter v.
Veal, 42 Ga. App. 88, 155 S.E. 64 (1930).
Bond not properly executed creating common law liability. — A bond of a
public officer of this state, not made payable to the obligee designated by the statute requiring such bond, and not conditioned as prescribed by law, is not vitiated,
but is a common-law undertaking rather
than a statutory bond, and the surety on
such a bond is only liable under the provisions contained in such bond. U.S. Fid.
& Guar. Co. v. McCurdy, 51 Ga. App. 507,
180 S.E. 902 (1935).
Bond is binding even though not
signed by the principal. — When an
official bond is made, delivered, accepted,
and acted upon as an official bond, the
same being a joint and several obligation
under its terms and provisions, it is binding on both principal and surety, though
not signed by the principal. U.S. Fid. &
Guar. Co. v. McCurdy, 51 Ga. App. 507,
180 S.E. 902 (1935).
Officer and director of bank was
not a public official within the meaning of this section. Green v. Perryman,
186 Ga. 239, 197 S.E. 880 (1938).
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 133, 134.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 473 et seq.

ALR. — Liability of sureties on bond of
public officer as affected by fact that it was
not signed by him, 110 ALR 959.

45-4-21. Effect of failure of officer to mark bond or give required
notice.
If any officer whose duty it is to mark a bond filed and to give the
several notices required in this chapter shall fail to do so without good
and sufficient excuse, he shall be fined as for a contempt of court, in the
discretion of the court, upon information being filed and a citation being
served to appear before the superior court of the county of his residence.
(Orig. Code 1863, § 153; Code 1868, § 148; Code 1873, § 159; Code
1882, § 159; Civil Code 1895, § 255; Civil Code 1910, § 290; Code 1933,
§ 89-413.)
JUDICIAL DECISIONS
Right of action against surety for
breach of official duties. — A failure of
a sheriff, by and through the deputy, to
faithfully perform the duties of office, although the act may give rise to a cause of
action ex delicto, constitutes a breach of
the official bond given by the sheriff for

the faithful performance of the duties of
the office, as required by O.C.G.A.
§ 45-4-21. A right of action against the
surety for the breach of the bond arises ex
contractu. Powell v. Fidelity & Deposit
Co., 48 Ga. App. 529, 173 S.E. 196 (1934).

RESEARCH REFERENCES
ALR. — Conduct contemplated by statute which makes neglect of duty by public

officer or employee a punishable offense,
134 ALR 1250.

45-4-22. Effect of official act before bond approved and filed.
(a) No public officer required by law to give bond shall perform any
official act before his bond is approved and filed as required.
(b) Any such public officer who shall perform any official act before
his bond is approved and filed shall be guilty of a misdemeanor. (Orig.
Code 1863, § 150; Code 1868, § 145; Code 1873, § 156; Code 1882,
§ 156; Ga. L. 1895, p. 63, § 2; Civil Code 1895, § 252; Penal Code 1895,
§ 272; Civil Code 1910, § 287; Penal Code 1910, § 275; Code 1933,
§§ 89-410, 89-9902.)
JUDICIAL DECISIONS
Vacancy in office created by failure
to file bond. — When an election for

Commissioner of Madison County, a legislative office, was held in November, at
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which an incumbent was reelected to such
office, it was the incumbent’s duty to file
an official bond with the ordinary (now
probate judge) on or before January 1;
and, upon the incumbent’s personal failure to do so, a vacancy in the office re-

45-4-24

sulted. Compton v. Hix, 184 Ga. 749, 193
S.E. 252 (1937).
Cited in Century Indem. Co. v. Fidelity
& Deposit Co., 175 Ga. 834, 166 S.E. 235
(1932); Patten v. Miller, 190 Ga. 123, 8
S.E.2d 757 (1940).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 73, 473.

45-4-23. Places for keeping bonds.
All bonds taken from public officers shall be kept in the places
specified by law and copies thereof shall be furnished to any person
desiring them. (Orig. Code 1863, § 14; Code 1868, § 12; Code 1873,
§ 12; Code 1882, § 12; Civil Code 1895, § 12; Civil Code 1910, § 12;
Code 1933, § 89-407.)
JUDICIAL DECISIONS
Provisions applicable only to certain public officers. — The provisions
embraced in this section were intended to
be applicable only to the public officers of
this state who are required by general law
to give bonds for the faithful performance
of duties the officers owe to the public at
large. National Sur. Co. v. Seymour, 177
Ga. 735, 171 S.E. 380 (1933); Collins v.
United States Fid. & Guar. Co., 72 Ga.
App. 875, 35 S.E.2d 474 (1945).
No application to bonded officer of
municipality. — This section does not

have any application whatever to a
bonded officer of a municipality who is
required, by special legislation relating to
that municipality alone, to give such a
bond as the mayor and council may deem
necessary to the proper protection of the
city itself. Collins v. United States Fid. &
Guar. Co., 72 Ga. App. 875, 35 S.E.2d 474
(1945).
Cited in Talmadge v. McDonald, 44 Ga.
App. 728, 162 S.E. 856 (1932); Matthews
v. Rowell, 49 Ga. App. 673, 176 S.E. 802
(1934).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 473.

45-4-24. Bond obligations of principal and surety; conditions
required for existence of cause of action on bond.
(a) Every official bond executed under this chapter is obligatory on
the principal and sureties thereon:
(1) For any breach of the condition during the time the officer shall
continue in office or discharge any of the duties thereof;
(2) For any breach of the condition by a deputy, although not
expressed in such bond, unless otherwise declared by law;
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(3) For the faithful discharge of any duties which may be required
of such officer by any law passed subsequent to the execution of such
bond, although no such condition is expressed therein; or
(4) For the use and benefit of every person who is injured, either by
any wrongful act committed under color of his office or by his failure
to perform or by the improper or neglectful performance of those
duties imposed by law.
(b) No claim or cause of action shall exist against the bond, the
surety, or the principal, and no claim or cause of action for indemnification by the surety against the principal shall exist, unless one of the
following conditions exists:
(1) The principal personally benefits financially from the act
complained of; or
(2) The principal was personally aware of and had actual knowledge of the act complained of; had actual knowledge that the act was
illegal, contrary to law, or the breach of a duty imposed by law; and
either acted to cause or failed to prevent the act complained of. (Orig.
Code 1863, § 154; Code 1868, § 149; Code 1873, § 160; Code 1882,
§ 160; Civil Code 1895, § 256; Civil Code 1910, § 291; Code 1933,
§ 89-418; Ga. L. 1975, p. 1089, § 1; Ga. L. 1990, p. 8, § 45.)
Law reviews. — For article considering the public official’s potential liability
for funds, losses and torts, and suggesting
insurance coverage, see 11 Mercer L. Rev.

288 (1960). For article on bond liability
and righting the wrongs of Georgia local
government officers, see 13 Ga. L. Rev. 747
(1979).

JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
LIABILITY OF PUBLIC OFFICERS
LIABILITY OF SURETIES
General Consideration
O.C.G.A. § 45-4-24 applicable only
to official bonds. — Under the provisions of this section, bonds of public officers are conditioned for the use and benefit of every person who is injured by the
principal under color of office; but, as to
statutory-penalty bonds which are not
bonds of public officers, this provision does
not apply, and a member of the public who
is injured by the principal’s failure to
observe the conditions of the bond cannot
sue the principal and sureties on such
bond to collect damages for such wrongful
act when the statute gives that person no

right to bring such action. Talmadge v.
General Cas. Co. of Am., 88 Ga. App. 234,
76 S.E.2d 562 (1953); Martin v. Hartford
Accident & Indem. Co., 88 Ga. App. 236,
76 S.E.2d 564 (1953).
Acts entirely unauthorized not
breach of bond. — When a tax-collector,
having no authority of law whatever to
make levies and sales under tax fi. fa.,
issued a fi. fa. purporting to be for taxes
due, and placed it in the hands of another
as the tax collector’s deputy, who, ‘‘armed’’
with the fi. fa. and acting under the instructions of the tax-collector, seized property of the alleged taxpayer and sold it, to
the owner’s damage, it was held that such
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General Consideration (Cont’d)
acts constituted no breach of the
tax-collector’s bond and the surety on the
bond was not liable therefor. Fidelity &
Deposit Co. v. Smith, 35 Ga. App. 744, 134
S.E. 801 (1926).
Cited in American Sur. Co. v. Robinson,
53 F.2d 22 (5th Cir. 1931); Talmadge v.
McDonald, 44 Ga. App. 728, 162 S.E. 856
(1932); Maryland Cas. Co. v. Salmon, 45
Ga. App. 173, 164 S.E. 80 (1932); John
Hancock Mut. Life Ins. Co. v. Rowland,
178 Ga. 494, 173 S.E. 417 (1934);
Matthews v. Rowell, 49 Ga. App. 673, 176
S.E. 802 (1934); Nesbit v. National Sur.
Corp., 63 Ga. App. 518, 11 S.E.2d 667
(1940); Creaser v. Durant, 197 Ga. 531, 29
S.E.2d 776 (1944); Standard Sur. & Cas.
Co. v. Johnson, 74 Ga. App. 823, 41 S.E.2d
576 (1947); Walker v. Whittle, 83 Ga. App.
445, 64 S.E.2d 87 (1951); Irwin v.
Arrendale, 117 Ga. App. 1, 159 S.E.2d 719
(1967); Fidelity-Phenix Ins. Co. v.
Mauldin, 118 Ga. App. 401, 163 S.E.2d
834 (1968); Price v. Arrendale, 119 Ga.
App. 589, 168 S.E.2d 193 (1969).
Liability of Public Officers
Use of racial epithlets by officer not
breach of bond. — A deputy sheriff ’s use
of racial epithets during a telephone conversation regarding the plaintiff did not
give rise to a cause of action that would
allow for recovery on the deputy’s bond.
Booth v. Firemen’s Ins. Co., 223 Ga. App.
243, 477 S.E.2d 376 (1996).
Officer’s investigation as breach of
bond. — A deputy sheriff did not breach a
deputy’s bond in connection with an investigation of an altercation involving plaintiff and another since there was no evidence that the deputy had a duty under
the law that ran specifically to the plaintiff. Booth v. Firemen’s Ins. Co., 223 Ga.
App. 243, 477 S.E.2d 376 (1996).
Unless act constitutes breach of official duty. — When an arresting officer,
who has a prisoner under arrest, kills the
prisoner unlawfully and without provocation, the officer commits a breach of official duty, and there is a liability upon the
officer’s official bond, to the statutory beneficiary of the dead man for damages for
the homicide. Powell v. Fidelity & Deposit
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Co., 45 Ga. App. 88, 163 S.E. 239 (1932).
‘‘Color of office’’ defined. — ‘‘Color of
office’’ is a pretense of official right to do an
act, made by one who has no such right.
Luther v. Banks, 111 Ga. 374, 36 S.E. 826
(1900); Fidelity & Deposit Co. v. Smith, 35
Ga. App. 744, 134 S.E. 801 (1926); Jones v.
Reed, 58 Ga. App. 72, 197 S.E. 665 (1938);
Hawkins v. National Sur. Corp., 63 Ga.
App. 367, 11 S.E.2d 250 (1940); Goforth v.
Fidelity & Cas. Co., 80 Ga. App. 121, 55
S.E.2d 656 (1949).
An officer’s acts are done colore
officii when they are of such a nature
that the officer’s official position does not
authorize the doing of such acts though
they are done in a form that purports they
are done by reason of official duty and by
virtue of office. Citizens’ Bank v. American
Sur. Co., 174 Ga. 852, 164 S.E. 817 (1932);
Richards v. American Sur. Co., 48 Ga. App.
102, 171 S.E. 924 (1933); Jones v. Reed, 58
Ga. App. 72, 197 S.E. 665 (1938); Hawkins
v. National Sur. Corp., 63 Ga. App. 367, 11
S.E.2d 250 (1940).
Sheriff liable for improper act of
deputies. — An improper act done by
sheriff ’s deputies under a pretended or
supposed right, which does not exist,
would as a colore officii act render sheriff
liable to anyone aggrieved. Hawkins v.
National Sur. Corp., 63 Ga. App. 367, 11
S.E.2d 250 (1940).
Wrongful act during attempted arrest. — An officer shooting at the occupants of an automobile who have fled from
an attempted arrest for a misdemeanor
(illegal transportation of liquor) commits
a wrongful act under color of office.
Copeland v. Dunehoo, 36 Ga. App. 817,
138 S.E. 267 (1927).
Liability for injuries inflicted during performance of official duties. —
This section providing that official bonds
shall be for the benefit of persons injured
by the principals must be read with the
conditions of such bonds obligating the
officials to well and truly perform the
duties of their office, and refers to such
liabilities as arise within the proper intendment of the obligation. Citizens’ Bank
v. American Sur. Co., 174 Ga. 852, 164
S.E. 817 (1932); Culpepper v. United
States Fid. & Guar. Co., 199 Ga. 56, 33
S.E.2d 168 (1945).
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Option to bring personal suit or
action on official bond. — If a person
has been injured and has suffered damage
by any wrongful act committed by an
officer under color of office, the person can
sue such officer personally or upon the
officer’s official bond, and recover the
amount of the damage. Citizens’ Bank v.
American Sur. Co., 174 Ga. 852, 164 S.E.
817 (1932); Jones v. Reed, 58 Ga. App. 72,
197 S.E. 665 (1938).
Suit for wrongful act by sheriff or
deputy. — Suit may be brought upon the
sheriff ’s bond for any wrongful act ‘‘committed under color of the his office’’ by the
sheriff or a deputy, and such a bond is
obligatory upon the principal and sureties
thereon for the ‘‘use and benefit of every
person who is injured’’ by such wrongful
act. Richards v. American Sur. Co., 48 Ga.
App. 102, 171 S.E. 924 (1933).
One who is aggrieved by the official
misconduct of a deputy sheriff may at
their option sue either on the sheriff ’s
bond or on the deputy’s bond. Aldridge v.
Wooten, 68 Ga. App. 887, 24 S.E.2d 700
(1943).
Sheriff liable for failure to take
bond from deputy. — The sheriff was
required by former Code 1933, § 24-2811
(see now O.C.G.A. § 15-16-23) to take a
bond from a deputy, and for failure to
discharge the sheriff ’s duty in this respect
may be held liable, even after the sheriff ’s
retirement from office, by any person who
has been injured. Maryland Cas. Co. v.
Smith, 56 Ga. App. 154, 192 S.E. 449
(1937).
Suit by member of the public not
authorized on nonofficial bond. —
When the instrument sued on in an action
against a municipal police officer for false
arrest, is not a statutory official bond, and
consequently can be enforced only according to the terms and obligations stated in
the bond, the terms of this section cannot
be read into the bond so as to authorize a
suit in favor of a member of the public.
Collins v. United States Fid. & Guar. Co.,
72 Ga. App. 875, 35 S.E.2d 474 (1945)
(decided under former Code 1933,
§ 89-418 as it appeared prior to 1975).
Liability of Sureties
Sureties are chargeable with
knowledge of the law, and of having
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executed official bonds with reference to
the law. Citizens’ Bank v. American Sur.
Co., 174 Ga. 852, 164 S.E. 817 (1932).
Sureties are chargeable with subsequent changes in the law. — By the
proviso in paragraph (a)(3) of this section
and similar provisions, a surety is given
notice that on executing bond with the
ordinary it would become liable for the
faithful discharge of the duties of that
officer under any law subsequently
passed, and also that under some latter
statute it might become liable for more
than the injury actually sustained. It thus
consented to become liable along with the
officer whose duties and responsibilities
were subject to change by law, thereby
contracting for the future, to the extent of
such changes as would be germane. National Sur. Corp. v. Gatlin, 192 Ga. 293, 15
S.E.2d 180 (1941).
Liability for wrongful acts of police
officer. — The sureties upon the official
bond of a police officer are liable for
wrongful acts only when performed by
virtue of office, or under color of the police
officer’s office. Hodge v. United States Fid.
& Guar. Co., 42 Ga. App. 84, 155 S.E. 95
(1930).
Liability for wrongful acts of sheriff. — The sureties on the bonds of sheriffs
of this state are liable to persons for
injuries proximately resulting to them: (1)
because of the failure of the sheriff to
perform a duty imposed upon the sheriff
by law; (2) because of the improper or
neglectful performance of such a duty; and
(3) for any wrongful act committed under
color of the sheriff ’s office. Goforth v. Fidelity & Cas. Co., 80 Ga. App. 121, 55
S.E.2d 656 (1949).
Liability for wrongful acts of deputy sheriff. — A failure of a sheriff, by
and through a deputy, to faithfully perform the duties of office constitutes a
breach of the official bond given by the
sheriff for the faithful performance of the
duties of office, and a right of action
against the surety for the breach of the
bond arises ex contractu in favor of any
person aggrieved by such breach of the
bond. Powell v. Fidelity & Deposit Co., 48
Ga. App. 529, 173 S.E. 196 (1934);
Hawkins v. National Sur. Corp., 63 Ga.
App. 417, 11 S.E.2d 250 (1940).
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Liability of Sureties (Cont’d)
The official bond given by a sheriff,
conditioned for the faithful performance of
the duties of office, obligates the surety
thereon for any breach of official duty by
the sheriff ’s deputies, and this includes
deputies de facto. Powell v. Fidelity &
Deposit Co., 45 Ga. App. 88, 163 S.E. 239
(1932).
The sureties on the official bond of a
sheriff are liable for a breach of its condition by a deputy sheriff as well as by the
sheriff directly. Shelton v. Fidelity & Cas.
Co., 86 Ga. App. 818, 72 S.E.2d 813 (1952).
Plaintiff bound by election of remedy. — When the plaintiff had previously
elected to sue on the bond of the sheriff,
instead of on the deputy’s bond, for the
alleged wrongful acts of the sheriff and
the deputy and had prosecuted that suit to
judgment for an amount less than the
penal sum of the sheriff ’s bond, as it did
not appear that such judgment could not
be satisfied (as in fact it had been), the
plaintiff was bound by that election and
was barred from maintaining a second
present suit, on the deputy’s bond, for the
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same damage and injury for which the
plaintiff had previously recovered judgment against the surety on the sheriff ’s
bond. Shelton v. Fidelity & Cas. Co., 86
Ga. App. 818, 72 S.E.2d 813 (1952).
Extent of liability for compensated
sureties. — The rule of ‘‘strict law’’ embodied in former Code 1933, § 103-103
(see now O.C.G.A. § 10-7-3), concerning
the extent of a surety’s liability, did not
apply to compensated sureties. Busbee v.
Reserve Ins. Co., 243 Ga. 371, 254 S.E.2d
324 (1979).
Official action causing liability for
surety. — When the director of the Board
of Corrections failed to disgorge sums the
director had received in the form of an
unauthorized salary increase, this was an
act for which surety was held liable under
a bond specifying indemnification for ‘‘loss
caused to the insured through the failure
of any of the employees, acting alone or in
collusion, with others, to perform faithfully his duties or to account properly for
all monies and property received by virtue
of his position or employment during the
bond.’’ Busbee v. Reserve Ins. Co., 243 Ga.
371, 254 S.E.2d 324 (1979).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 476, 489.
ALR. — Jurisdiction of action upon a
bond of a public officer of another state or
country, 26 ALR 1001.
Personal liability of public officer for
refusing to grant application for license,
85 ALR 298.
Personal liability of officers to holders of
invalid public money obligations, 87 ALR
273.
Liability on bond of public official or
employee as affected by change in principal’s duties, 94 ALR 613.
Liability of officer charged with duty of
keeping record of instruments affecting
title to or interest in property for mistakes
or defects in respect to records, 94 ALR
1303.
Liability of public officer or his bond for
the defaults and misfeasances of his

clerks, assistants, or deputies, 102 ALR
174; 116 ALR 1064; 71 ALR2d 1140.
Personal liability of public officer or
sureties on his bond to property owner for
failure to present, or delay in presenting,
checks given in payment of taxes, 105
ALR 711.
Liability of sureties on bond of public
officer as affected by fact that it was not
signed by him, 110 ALR 959.
Liability of surety on official bond as
affected by principal’s immunity from liability for malicious prosecution as an officer charged with duty of enforcing criminal laws, 116 ALR 1348.
Personal liability of public officer or
sureties on his bond for nonperformance
or improper performance of a duty imposed upon a board of corporate body of
which he is a member, 123 ALR 756.
Personal liability of public officials or
bond for permitting insurance company or
other corporation to engage or continue in
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business without complying with statutory requirements, 131 ALR 275.
Liability on bond of public officer for
second or other successive term in respect
of funds received by principal during prior
term, 132 ALR 1084.
Conduct contemplated by statute which
makes neglect of duty by public officer or
employee a punishable offense, 134 ALR
1250.
Liability on general bond of public officer for acts covered by a special bond, 140
ALR 1459.
Liability of public officer and his sureties in respect of payments made without
compliance with procedure prescribed for
payment of claims, 146 ALR 762.
Public officer’s bond as subject to forfeiture for malfeasance in office, 4 ALR2d
1348.
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Personal liability of tax collector of state
or its subdivision for illegal taxes collected, 14 ALR2d 383.
Personal liability of public officer for
killing or injuring animal while carrying
out statutory duties with respect to it, 2
ALR3d 822.
Liability of notary public or his bond for
negligence in performance of duties, 44
ALR3d 555.
Liability of notary public or his bond for
wilful or deliberate misconduct in performance of duties, 44 ALR3d 1243.
Uninvited entry into another’s living
quarters as invasion of privacy, 56 ALR3d
434.
Governmental tort liability for injuries
caused by negligently released individual,
6 ALR4th 1155.

45-4-25. Actions on bonds of public officers authorized; jurisdiction.
Actions on bonds taken from public officers may be brought by any
person aggrieved by the official misconduct of the officer, in his own
name, in any court in this state having jurisdiction thereof, without an
order for that purpose. No such action shall be instituted or maintained
in any other state. Except as authorized in this Code section, actions on
bonds taken from public officers shall be brought in the name of the
Governor and by his written consent or by the written consent of the
obligee named in such bond, for the use of such aggrieved person;
provided, however, that no action on the bond of any public officer of the
state to recover damages flowing to the state or the public on account of
the official misconduct of such officer shall be instituted or maintained
unless brought in the name of the Governor for the use of the state and
by his written authorization. Any such action on the bond of any public
officer of any county or other political subdivision of the state to recover
damages flowing to such county or other political subdivision or the
public shall not be instituted or maintained unless brought in the name
of the obligee in such bond for the use of such political subdivision and
by the written authorization of the governing body of such political
subdivision. (Ga. L. 1853-54, p. 57, § 1; Orig. Code 1863, § 14; Code
1868, § 12; Code 1873, § 12; Code 1882, § 12; Civil Code 1895, § 12;
Civil Code 1910, § 12; Code 1933, § 89-420; Ga. L. 1959, p. 411, § 1.)
Cross references. — Substitution of
parties in action against public officer
when officer dies, resigns, etc., during
pendency of action, § 9-11-25.

Editor’s notes. — Ga. L. 1959, p. 411,
§ 2, not codified by the General Assembly,
provides that the Act shall be deemed to
be remedial in nature and shall be given
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retrospective application. It shall apply to
pending suits. The plaintiff in any action
on the bond of any public officer of the
State of Georgia then pending in any court
outside of the State of Georgia may dismiss such action and renew the same in
any court of this state having jurisdiction
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thereof within six months from March 18,
1959. In default thereof, the privilege
granted by this section by the state is
withdrawn and such action shall abate.
Any such renewal action shall be deemed
to have been filed on the same date as any
such original suit.

JUDICIAL DECISIONS
This section applies to the bond of
every public officer. Maryland Cas. Co.
v. Smith, 56 Ga. App. 154, 192 S.E. 449
(1937).
Who is required by general law to
give a bond. — The provisions embraced
in this section were intended to be applicable only to the public officers of this
state who are required by general law to
give bonds for the faithful performance of
duties they owe to the public at large.
National Sur. Co. v. Seymour, 177 Ga. 735,
171 S.E. 380 (1933).
O.C.G.A. § 45-4-25 has no application to a bond required by a municipality alone. — The provisions embraced
in former Code 1933, §§ 89-407 and 89-420
(see now O.C.G.A. §§ 45-4-23 and
45-4-25) were intended to be applicable
only to the public officers of this state who
are required by general law to give bonds
for the faithful performance of duties they
owe to the public at large. Former Code
1933, §§ 89-407 and 89-420 were not,
therefore, to be regarded as having any
application whatever to a bonded officer of
a municipality who is required, by special
legislation relating to that municipality
alone, to give such a bond as the mayor
and council may deem necessary to the
proper protection of the city itself. Collins
v. United States Fid. & Guar. Co., 72 Ga.
App. 875, 35 S.E.2d 474 (1945).
When the instrument sued on in an
action against a municipal police officer
for false arrest, is not a statutory official
bond, and consequently can be enforced
only according to the terms and obligations stated in the bond, the terms of the
statute cannot be read into the bond so as
to authorize a suit in favor of a member of
the public. Collins v. United States Fid. &
Guar. Co., 72 Ga. App. 875, 35 S.E.2d 474
(1945) (decided under former Code 1933,
§ 89-418 as it appeared prior to 1975).

O.C.G.A. § 45-4-25 inapplicable to
any bond not required by law at time
of its creation. — Since the bond was not
required by statute or law at the time of
its creation, it could not and did not ‘‘stand
in the place of the official bond,’’ and a
plaintiff cannot sue thereon in plaintiff ’s
own name as the ‘‘person aggrieved.’’ National Sur. Co. v. Seymour, 177 Ga. 735,
171 S.E. 380 (1933).
Judgment against officer not prerequisite to joint suit against surety
and officer. — A joint suit can be brought
against a bond company and public officer
without first obtaining a judgment
against the tort-feasor, although there is
no express provision authorizing a joint
suit. Laster v. Maryland Cas. Co., 46 Ga.
App. 620, 168 S.E. 128 (1933).
An action on the bond against the
officer and the surety is an action ex
contractu. Cantrell v. National Sur. Co.,
46 Ga. App. 202, 167 S.E. 314 (1932).
Limitation on amount of liability of
surety. — When a public officer damages
another by the officer’s acts colore officii or
by official misconduct, the surety on official bond is not liable for any greater sum
than the penal amount of the bond.
Cantrell v. National Sur. Co., 46 Ga. App.
202, 167 S.E. 314 (1932).
Summary execution against bank
serving as county depository. — When
a bond was executed by a bank which had
been legally designated as a depository to
receive money for a county in which the
treasurer has been abolished, and the
bond was conditioned upon the faithful
discharge of its duties as county depository and made payable to the ordinary of
the county, the commissioner could issue a
summary execution in the name of the
county, against the bank as the depository
and the sureties upon the bond, upon the
failure of the bank to pay over county
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funds belonging to the county which had
been deposited in the bank as the county
depository. Carter v. Veal, 42 Ga. App. 88,
155 S.E. 64 (1930).
Cited in American Sur. Co. v. Robinson,
53 F.2d 22 (5th Cir. 1931); Talmadge v.
McDonald, 44 Ga. App. 728, 162 S.E. 856
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(1932); Matthews v. Rowell, 49 Ga. App.
673, 176 S.E. 802 (1934); Fleming v.
United States Fid. & Guar. Co., 146 F.2d
128 (5th Cir. 1944); Fidelity-Phenix Ins.
Co. v. Mauldin, 118 Ga. App. 401, 163
S.E.2d 834 (1968); Busbee v. Reserve Ins.
Co., 243 Ga. 371, 254 S.E.2d 324 (1979).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 480 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 489, 490, 491.
ALR. — Jurisdiction of action upon a
bond of a public officer of another state or
country, 26 ALR 1001.
Liability of public officer or his bond to
public body in respect of fees or charges

which he illegally or improperly collected
from members of public, 99 ALR 647.
Suit against public officer to recover
possession of property as suit against
state or federal government, 160 ALR 332.
What period of limitation governs in an
action against a public officer and the
surety on his official bond, 18 ALR2d 1176.

45-4-26. Action on deputy’s bond.
Any person who claims damages of any principal officer for the act of
his deputy may, at his option, bring an action on the deputy’s bond
instead of on that of the principal, in the same manner as an action may
be brought on the principal’s bond. (Orig. Code 1863, § 158; Code 1868,
§ 153; Code 1873, § 164; Code 1882, § 164; Civil Code 1895, § 260;
Civil Code 1910, § 295; Code 1933, § 89-427.)
JUDICIAL DECISIONS
Election by plaintiff of which bond
to proceed upon. — One who is aggrieved by the official misconduct of a
deputy sheriff may at their option sue
either on the sheriff ’s bond or on the
deputy’s bond. Aldridge v. Wooten, 68 Ga.
App. 887, 24 S.E.2d 700 (1943).
A plaintiff, alleging injury and damage
by the wrongful acts of a sheriff and the
sheriff ’s deputy under color of their offices, must elect to proceed either upon the
sheriff ’s bond or upon the deputy’s, and a
plaintiff could not sue on the bonds of both
officers in the same suit. Shelton v. Fidelity & Cas. Co., 86 Ga. App. 818, 72 S.E.2d
813 (1952).
The bond of a public officer is a contract
of suretyship. Such a contract is to be
strictly construed in the interest of the
surety. It follows, therefore, that the

plaintiff cannot proceed against both contracts of suretyship, the one executed with
the sheriff and the one executed with the
deputy, but such plaintiff must elect upon
which contract to proceed. Goforth v. Fidelity & Cas. Co., 80 Ga. App. 121, 55
S.E.2d 656 (1949).
Election by plaintiff bars a subsequent action for the same injury. — If
the plaintiff having exercised an option or
having made an election to sue on the
sheriff ’s bond instead of on that of the
deputy, and having obtained satisfaction
of the judgment rendered in that suit, the
plaintiff cannot maintain a second suit on
the deputy’s bond for the same injury or
damage. Shelton v. Fidelity & Cas. Co., 86
Ga. App. 818, 72 S.E.2d 813 (1952).
Cited in Creaser v. Durant, 197 Ga.
531, 29 S.E.2d 776 (1944).

75

45-4-26

PUBLIC OFFICERS & EMPLOYEES

45-4-28

RESEARCH REFERENCES
ALR. — Liability of public officer or his
bond for the defaults and misfeasances of
his clerks, assistants, or deputies, 1 ALR
222; 102 ALR 174; 116 ALR 1064; 71
ALR2d 1140.
Suit against public officer to recover

possession of property as suit against
state or federal government, 160 ALR 332.
What period of limitation governs in an
action against a public officer and the
surety on his official bond, 18 ALR2d 1176.

45-4-27. Effect of recovery on bond upon subsequent proceedings.
Official bonds of public officers shall not be discharged by a single
recovery, but proceedings against the officer or his sureties or both may
be had from time to time until the whole penalty is exhausted; and said
bonds are joint and several whether or not so set forth. (Laws 1847,
Cobb’s 1851 Digest, p. 502; Code 1863, § 159; Code 1868, § 154; Code
1873, § 165; Code 1882, § 165; Civil Code 1895, § 261; Civil Code 1910,
§ 296; Code 1933, § 89-422.)
JUDICIAL DECISIONS
Cited in Maryland Cas. Co. v. Salmon,
45 Ga. App. 173, 164 S.E. 80 (1932).
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 368.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 493.

45-4-28. Officer’s liability when bond exhausted or invalid and
when acting without bond.
When the penalty of the bond is exhausted, the officer himself shall
still be liable for the same measure of damages as upon his bond; and
he shall likewise be liable for any damage he may do in undertaking to
discharge the duties of an office without having given the necessary
bond or having given one that is invalid in whole or in part. (Orig. Code
1863, § 160; Code 1868, § 155; Code 1873, § 166; Code 1882, § 166;
Civil Code 1895, § 262; Civil Code 1910, § 297; Code 1933, § 89-423.)
JUDICIAL DECISIONS
Plaintiff ’s recovery not limited to
amount of bond. — The public officer
would be personally liable in tort for any
official misconduct or acts colore officii
whereby the plaintiff was damaged, and
the plaintiff would not be restricted in a

recovery to the amount of the officer’s
official bond. Cantrell v. National Sur. Co.,
46 Ga. App. 202, 167 S.E. 314 (1932).
Cited in Irwin v. Arrendale, 117 Ga.
App. 1, 159 S.E.2d 719 (1967).
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OPINIONS OF THE ATTORNEY GENERAL
Personal liability beyond amount
of bond. — A sheriff would be personally
liable in the event of a judgment entered

against the sheriff in excess of the amount
of the official bond. 1975 Op. Att’y Gen.
No. U75-61.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 356, 363, 364,
492 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 476 et seq.
ALR. — Personal liability of public officer or sureties on his bond to property
owner for failure to present, or delay in
presenting, checks given in payment of
taxes, 105 ALR 711.

Suit against public officer to recover
possession of property as suit against
state or federal government, 160 ALR 332.
Personal liability of public officer for
killing or injuring animal while carrying
out statutory duties with respect to it, 2
ALR3d 822.

45-4-29. Measure of damages in actions on official bonds.
The measure of damages recoverable in actions upon all official bonds
for the misconduct of the officer, unless otherwise specially enacted,
shall be the amount of injury actually sustained, including the reasonable expenses of the action to the plaintiff and the costs of court. In all
cases when little or no damage is actually sustained and the officer has
not acted in good faith, the jury may find for the plaintiff an amount as
exemplary damages which, taking all the circumstances together, shall
not be excessive or oppressive. (Orig. Code 1863, § 162; Code 1868,
§ 157; Code 1873, § 168; Code 1882, § 168; Civil Code 1895, § 264;
Civil Code 1910, § 299; Code 1933, § 89-421; Ga. L. 1990, p. 8, § 45.)
History of Code section. — This section is derived partially from the decisions
in Taylor v. Johnson, 17 Ga. 521 (1885);
Dobbs v. Justices of Murray County, 17
Ga. 624 (1885).
Cross references. — Amount of judgments on bonds generally, § 9-12-13.

Law reviews. — For article on bond
liability and righting the wrongs of Georgia local government officers, see 13 Ga. L.
Rev. 747 (1979).

JUDICIAL DECISIONS
Plaintiff ’s recovery not limited to
amount of officer’s bond. — The public
officer would be personally be liable in tort
for any official misconduct or acts colore
officii whereby the plaintiff was damaged
and the plaintiff would not be restricted in
a recovery to the amount of the officer’s
official bond. Cantrell v. National Sur. Co.,
46 Ga. App. 202, 167 S.E. 314 (1932).
Recovery of expenses limited to ac-

tion under consideration. — Since this
section provides for the awarding of expenses of the suit, including the costs of
court, it is construed to mean the present
damage suit under consideration, and not
the previous litigation; therefore, the
plaintiff could not lawfully recover for two
items of costs in previous litigation.
Talmadge v. McDonald, 44 Ga. App. 728,
162 S.E. 856 (1932).

77

45-4-29

PUBLIC OFFICERS & EMPLOYEES

Sureties liable for misconduct of
deputies. — The words ‘‘misconduct of
the officer’’ as used in this section mean
not only the misconduct of the sheriff, but
also the misconduct of the sheriff ’s deputies who are the general agents of the
sheriff to do and perform all acts which by
law appertain to the office, and since the
doctrine of respondeat superior applies,
the liabilities of the sureties on the sheriff ’s bond are measured by that of the
principal. American Sur. Co. v. Smallon,
54 Ga. App. 45, 186 S.E. 892 (1936).
Sureties not liable for mere penalties imposed for dereliction of duties.
— The liability of sureties on official bonds
does not ordinarily include liability for
mere penalties imposed upon the principals for a dereliction of official duties, but
is limited to injury sustained. National
Sur. Corp. v. Gatlin, 192 Ga. 293, 15
S.E.2d 180 (1941).
Measure of damages for sheriff ’s
breach of official bond. — The measure
of damages for the breach of the official
bond of a sheriff is ordinarily the amount
of injury actually sustained, including the
reasonable expenses of the suit thereon
and the costs of court. Hartford Accident
& Indem. Co. v. Young, 40 Ga. App. 843,
151 S.E. 680 (1930).
Measure of damages includes necessary and reasonable attorney’s fees.
Hartford Accident & Indem. Co. v. Young,
40 Ga. App. 843, 151 S.E. 680 (1930).
No need to show bad faith for recovery of attorney’s fees. — In a case
arising under this section, it is unnecessary to show bad faith, or the like, as a
condition to the recovery of attorney’s fees.
Hartford Accident & Indem. Co. v. Young,
40 Ga. App. 843, 151 S.E. 680 (1930).
In a suit on a bond of a public officer for
official misconduct, it is unnecessary to
show bad faith or the like as a condition to
the recovery of attorney’s fees, as is generally required in contract actions by former Code 1933, § 20-1404 (see now
O.C.G.A. § 13-6-11). Glens Falls Indem.
Co. v. Dempsey, 68 Ga. App. 607, 23 S.E.2d
493 (1942).
What constitutes reasonable attorney fees is a question of fact. Scruggs v.
Dorminey, 129 Ga. App. 453, 199 S.E.2d
922 (1973).
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County not entitled to recover attorney’s fees. — Since it was not shown
by the evidence that the county suffered
any injury or loss because of having to pay
attorney’s fees, the county was not entitled to recover attorney’s fees under this
section. Massachusetts Bonding & Ins.
Co. v. Floyd County, 178 Ga. 595, 173 S.E.
720 (1934).
What amounts to bad faith. — Any
arbitrary omission by the officer to do that
which is required of the officer by law, or
any conscious disregard of the limitation
upon the officer’s authority, would amount
to bad faith within the meaning of that
term as employed in this section.
Copeland v. Dunehoo, 36 Ga. App. 817,
138 S.E. 267 (1927).
Recovery of reasonable expenses as
well as exemplary damages. — This
section is susceptible of the construction
that when exemplary damages are
awarded there can still be a recovery for
the reasonable expenses of the suit to the
plaintiff, which necessarily includes attorney’s fees. Glens Falls Indem. Co. v.
Dempsey, 68 Ga. App. 607, 23 S.E.2d 493
(1942).
Attorneys’ fees can be recovered in
a suit for exemplary damages under
this section. Sharpe v. Lowe, 214 Ga.
513, 106 S.E.2d 28 (1958).
Instructions not prejudicial to defendant. — It is not prejudicial to the
defendant for the court to charge the jury
that to authorize a recovery for punitive or
exemplary damages the jury must be satisfied that there was some wilful misconduct on the part of the officers, or that
entire want of care by them which would
give rise to the presumption of a conscious
indifference to consequence, and that
there must be evidence satisfactory to the
jury either of malicious wantonness or of
an oppression by the officers as against
the plaintiff. American Sur. Co. v.
Smallon, 56 Ga. App. 746, 194 S.E. 35
(1937).
Cited in American Sur. Co. v. Citizens’
Bank, 48 Ga. App. 448, 172 S.E. 801
(1934); Matthews v. Rowell, 49 Ga. App.
673, 176 S.E. 802 (1934); Carlan v. Fidelity & Cas. Co., 55 Ga. App. 271, 190 S.E.
47 (1937); American Sur. Co. v. Smith, 55
Ga. App. 633, 191 S.E. 137 (1937); Smith
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v. Glen Falls Indem. Co., 71 Ga. App. 697,
32 S.E.2d 105 (1944); Fleming v. United
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States Fid. & Guar. Co., 146 F.2d 128 (5th
Cir. 1944).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 492.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 481.
ALR. — Liability on bond of sheriff or
other peace officer for unlawful search, 62
ALR 855.
Liability of surety on bond of law enforcement officer for punitive or exemplary damages, 64 ALR 934.

Personal liability of public officer or
sureties on his bond to property owner for
failure to present, or delay in presenting,
checks given in payment of taxes, 105
ALR 711.
Personal liability of public officer for
killing or injuring animal while carrying
out statutory duties with respect to it, 2
ALR3d 822.

45-4-30. Applicability of chapter.
This chapter shall apply to the official bonds of all public officers of
this state, including those whose offices may be established hereafter,
unless the contrary is expressly provided. (Orig. Code 1863, § 163;
Code 1868, § 158; Code 1873, § 169; Code 1882, § 169; Civil Code
1895, § 265; Civil Code 1910, § 300; Code 1933, § 89-401.)
JUDICIAL DECISIONS
Cited in Matthews v. Rowell, 49 Ga.
App. 673, 176 S.E. 802 (1934); Sims v.

United States Fid. & Guar. Co., 115 Ga.
App. 71, 153 S.E.2d 573 (1967).

RESEARCH REFERENCES
Am. Jur. Pleading and Practice
Forms. — 20C Am. Jur. Pleading and

Practice Forms, Public Officers and Employees, § 72.
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CHAPTER 5
VACATION OF OFFICE
Sec.
45-5-1.

Sec.

When offices deemed vacated;
filling vacancy; notice; appeal.
45-5-2.
Office to be vacated immediately upon final conviction of
felony; filling of vacancy.
45-5-3.
Election or appointment of successor to fill unexpired terms.
45-5-3.1. Authority to fill vacancy absent
quorum; appointment by Governor to fill vacancy.
45-5-4.
Continuation in office of appointee during succeeding
term.
45-5-5.
To whom resignations to be
made.
45-5-6.
Public official investigated by
special commission upon in-

dictment; gubernatorial review
if commission recommends
suspension; suspension; reinstatement; replacement or
temporary officer.
45-5-6.1. Suspension and vacation of office of public officials convicted
of felony.
45-5-6.2. Suspension of ‘‘authority officials’’ upon indictment for felony; continued compensation;
replacement officials.
45-5-7.
Hearing of complaints against
budget unit employees and
proceedings thereupon; effect
on tenure.

Cross references. — Recall of public
officials holding elective office, Ga. Const.
1983, Art. II, Sec. II, Para IV. Power of
Governor to fill vacancies in office, Ga.
Const. 1983, Art. V, Sec. II, Para. VIII.
Substitution of parties in action against
public officer when officer dies, resigns, or
otherwise leaves office during pendency of
action, § 9-11-25. Substitute nominations
to fill vacancies in party nominations
upon death or disqualification, of nomi-

nee, § 21-2-134. Special elections and primaries, § 21-2-540 et seq. Recall of public
officers, § 21-4-1 et seq. Delivery of books,
papers, and other office property to successor to public office, § 45-6-7 et seq.
Powers and duties of Governor with regard to appointment of officers and filling
of vacancies in office, § 45-12-50 et seq.
Law reviews. — For annual survey of
local government law, see 38 Mercer L.
Rev. 289 (1986).

OPINIONS OF THE ATTORNEY GENERAL
Recall election provisions may be
invoked during official’s appeal of felony conviction. — The recall election
procedures of the ‘‘Public Officers Recall
Act’’, O.C.G.A. § 21-4-1 et seq., may be

invoked by electors with respect to a public official notwithstanding the pendency
of that official’s appeal of a felony conviction. 1983 Op. Att’y Gen. No. 83-16.

45-5-1. When offices deemed vacated; filling vacancy; notice;
appeal.
(a) All offices in the state shall be vacated:
(1) By the death of the incumbent;
(2) By resignation, when accepted;
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(3) By decision of a competent tribunal declaring the office vacant;
(4) By voluntary act or misfortune of the incumbent whereby he is
placed in any of the specified conditions of ineligibility to office;
(5) By the incumbent ceasing to be a resident of the state or of the
county, circuit, or district for which he was elected;
(6) By failing to apply for and obtain commissions or certificates or
by failing to qualify or give bond, or both, within the time prescribed
by the laws and Constitution of Georgia; or
(7) By abandoning the office or ceasing to perform its duties, or
both.
(b) Upon the occurrence of a vacancy in any office in the state, the
officer or body authorized to fill the vacancy or call for an election to fill
the vacancy shall do so without the necessity of a judicial determination
of the occurrence of the vacancy. Before doing so, however, the officer or
body shall give at least ten days’ notice to the person whose office has
become vacant, except that such notice shall not be required in the case
of a vacancy caused by death, final conviction of a felony, or written
resignation. The decision of the officer or body to fill the vacancy or call
an election to fill the vacancy shall be subject to an appeal to the
superior court; and nothing in this subsection shall affect any right of
any person to seek a judicial determination of the eligibility of any
person holding office in the state. The provisions of this subsection shall
apply both to vacancies occurring under this Code section and to
vacancies occurring under other laws of this state. (Orig. Code 1863,
§ 131; Code 1868, § 126; Code 1873, § 135; Code 1882, § 135; Civil
Code 1895, § 229; Civil Code 1910, § 264; Code 1933, § 89-501; Ga. L.
1986, p. 996, § 1.)
Cross references. — Vacating of offices by recall elections, T. 21, C. 4.
JUDICIAL DECISIONS
How vacancy occurs. — A vacancy
may be caused either by a failure to elect
the officer, the failure of the officer to
qualify after election, or the officer’s disqualification after both election and qualification. Odom v. Jones, 176 Ga. 147, 167
S.E. 304 (1932).
Application to office in political
party. — This section must be construed
as applying to an office in a political body
or political party. Belcher v. Harris, 228
Ga. 387, 185 S.E.2d 771 (1971).
One resigns from an office, not a
term of office. Duncan v. Poythress, 515

F. Supp. 327 (N.D. Ga.), aff ’d, 657 F.2d 691
(5th Cir. 1981), cert. dismissed, 459 U.S.
1012, 103 S. Ct. 368, 74 L. Ed. 2d 504
(1982).
An incumbent state officer properly
resigns whatever term is remaining
by a letter to the Governor. Duncan v.
Poythress, 515 F. Supp. 327 (N.D. Ga.),
aff ’d, 657 F.2d 691 (5th Cir. 1981), cert.
dismissed, 459 U.S. 1012, 103 S. Ct. 368,
72 L. Ed. 2d 504 (1982).
Georgia law does not contemplate
or require serial or multiple resignations for an incumbent officeholder who
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has been reelected to resign that officeholder’s position. Duncan v. Poythress,
515 F. Supp. 327 (N.D. Ga.), aff ’d, 657 F.2d
691 (5th Cir. 1981), cert. dismissed, 459
U.S. 1012, 103 S. Ct. 368, 74 L. Ed. 2d 504
(1982).
Officeholder elected to new term
not yet entered upon need not submit
two letters of resignation. Duncan v.
Poythress, 515 F. Supp. 327 (N.D. Ga.),
aff ’d, 657 F.2d 691 (5th Cir. 1981), cert.
dismissed, 459 U.S. 1012, 103 S. Ct. 368,
74 L. Ed. 2d 504 (1982).
Past offers to resign not continuing
offers. — A recital that a named officer on
different occasions ‘‘has stated to me, as
Governor of Georgia, that if I desired to
accept his resignation I could do so, and
that he would ‘go home,’ ’’ does not show a
resignation, but merely discloses past offers to resign if the Governor then so
desired. The statements so ascribed to the
officer were not continuing offers, conditional or otherwise, and did not authorize
future action thereon by the Governor.
Patten v. Miller, 190 Ga. 123, 8 S.E.2d 757
(1940).
Facts not constituting a resignation. — When an order of the Governor
contained a specific recital of facts to show
a resignation, and it appeared that the
facts did not constitute a resignation in
law, a declaration in the Governor’s order
that ‘‘the resignation aforesaid . . . is
hereby accepted’’ does not show a vacancy
created by the acceptance of a resignation.
Patten v. Miller, 190 Ga. 123, 8 S.E.2d 757
(1940).
Vacancy created by suspension of
officer. — A county board of education
had the right to suspend the county superintendent of schools for the commission of
a crime involving moral turpitude. If convicted of the charge, such official would
lose all rights to the office to which the
official had been elected. If acquitted, the
official might serve the remainder of the
term for which elected. Parkerson v. Hart,
200 Ga. 660, 38 S.E.2d 397 (1946).
Vacancies caused by change in residence. — Only in the case of an incumbent ceasing to be a resident of the State
of Georgia does the office immediately
become vacant. In all other cases, the
office does not become vacant until the
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vacancy is judicially ascertained. Smith v.
Ouzts, 214 Ga. 144, 103 S.E.2d 567 (1958).
Change in residence by a justice of
the peace. — A person holding the office
of justice of the peace in this state does not
vacate the office by ceasing to be a resident of the district for which the person
was elected, if the person continues to
reside within the state, and if the fact of
cessation of residence has not been judicially ascertained. Long v. Carter, 39 Ga.
App. 508, 147 S.E. 401 (1929).
Change in residence by a county
commissioner. — Although O.C.G.A.
§ 45-5-1(5) is applicable to county commissioners, when the commissioners are
elected from districts by the entire electorate of the county their office is not vacated
by removing their residence from the area
from which they were elected and into
another area of the county, in the absence
of such a specific provision of the local Act
creating the board. Chandler v. Strong,
233 Ga. 143, 210 S.E.2d 690 (1974).
This section is mandatory and must
be given effect, notwithstanding the
hard consequences to the officer elect
whose duty to the public was to give bond.
Compton v. Hix, 184 Ga. 749, 193 S.E. 252
(1937).
Disregard for the requirements of
this section amounts to a forfeiture by
the respondent of any claim to the office.
This would be especially true when it
appears that, due to the respondent’s neglect and delay in filing any bond, another
person has been named to the office and
has qualified by taking the oath and making the bond required by law. Robert v.
Steed, 207 Ga. 41, 60 S.E.2d 134 (1950).
Vacancy created by failure to file
official bond. — When an election for
Commissioner of Roads and Revenues for
Madison County, a legislative office, was
held in November, at which an incumbent
was reelected to such office, it was the
incumbent’s duty to file an official bond
with the ordinary on or before January 1;
and, upon the incumbent’s own personal
failure to do so, a vacancy in the office
resulted. Compton v. Hix, 184 Ga. 749,
193 S.E. 252 (1937).
No formal words of renunciation
are contemplated as being required of
the holder of an office where from any
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cause that person ceases to perform its
duties. Parkerson v. Hart, 200 Ga. 660, 38
S.E.2d 397 (1946); Thompson v. Nichols,
208 Ga. 147, 65 S.E.2d 603 (1951).
Due process requirements for removal for abandonment. — When the
Governor wishes to remove an incumbent
constitutional officer for reason of abandonment, notice and hearing are required
for due process. Partain v. Maddox, 227
Ga. 623, 182 S.E.2d 450 (1971).
Due process requirements for removal for misconduct. — Under this
section, a mere charge of misconduct in
office on the part of the incumbent does
not show abandonment; nor may the Governor, against the will of the incumbent,
declare a vacancy upon any theory of
abandonment until the fact is ascertained
in a judicial proceeding. Patten v. Miller,
190 Ga. 123, 8 S.E.2d 757 (1940); Partain
v. Maddox, 227 Ga. 623, 182 S.E.2d 450
(1971).
Abandonment caused by acquiescence in wrongful removal. — While
acquiescence may be entirely different
from abandonment, the abandonment of a
public office may result from an acquiescence by the officer in wrongful removal or
discharge; after a summary removal, an
unreasonable delay by an officer illegally
removed in taking steps to vindicate
rights may constitute an abandonment of
the office, and the voluntary surrender of
an office to another because of the erroneous belief that such other has been duly
elected as successor to the surrendering
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officer may constitute an abandonment.
Thompson v. Nichols, 208 Ga. 147, 65
S.E.2d 603 (1951).
Quo warranto denied challenging
appointment of judges. — Trial court’s
denial of the challenger’s petition for a
writ of quo warranto was affirmed because
the newly created positions on the Georgia
Court of Appeals qualified as vacancies
under Ga. Const. 1983, Art. VI, Sec. VII,
Para. III; thus, the governor had the authority to appoint judges to the vacancies
created by amended O.C.G.A. § 15-3-1(a).
Clark v. Deal, No. S16X0560, 2016 Ga.
LEXIS 314 (Apr. 26, 2016).
Cited in Wiley v. Douglas, 168 Ga. 659,
148 S.E. 735 (1929); Pearson v. Lee, 173
Ga. 496, 160 S.E. 369 (1931); Morris v.
Hartsfield, 186 Ga. 171, 197 S.E. 251
(1938); Motes v. Davis, 188 Ga. 682, 4
S.E.2d 597 (1939); Britton v. Bowden, 188
Ga. 806, 5 S.E.2d 47 (1939); Lyons v.
Brown, 201 Ga. 143, 38 S.E.2d 837 (1946);
Poole v. Duncan, 202 Ga. 255, 42 S.E.2d
731 (1947); Hagood v. Hamrick, 223 Ga.
600, 157 S.E.2d 429 (1967); Bible v.
Marra, 226 Ga. 154, 173 S.E.2d 346
(1970); Martin v. Moore, 232 Ga. 842, 209
S.E.2d 182 (1974); City of Atlanta v.
League
of
Women
Voters
of
Atlanta-Fulton County, Inc., 244 Ga. 796,
262 S.E.2d 77 (1979); League of Women
Voters of Atlanta-Fulton County, Inc. v.
City of Atlanta, 245 Ga. 301, 264 S.E.2d
859 (1980); Henry County Bd. of Registrars v. Farmer, 213 Ga. App. 522, 444
S.E.2d 877 (1994); Perdue v. Palmour, 278
Ga. 217, 600 S.E.2d 370 (2004).

OPINIONS OF THE ATTORNEY GENERAL
No vacancy created by incumbent
holding over. — Since none of the seven
grounds mentioned in this section exist in
the case of a hold-over, there is no vacancy
in the office and the incumbent can legally
perform the duties of the office until the
incumbent’s successor is appointed and
qualified. 1963-65 Op. Att’y Gen. p. 216.
Withdrawal of resignation. — Unless a resignation is meant to be effective
immediately (which a tender would not
seem to be), it may be withdrawn before
acceptance. 1963-65 Op. Att’y Gen. p. 581.
Illness of officer as ground for va-

cancy. — While illness of the officer is not
specifically enumerated in the Georgia
statute, in all probability the permanent
illness of the officer might be construed by
the Georgia courts to bring about a vacancy on the ground of incapacity; since it
has been held that temporary imprisonment does not incapacitate, neither does
temporary illness incapacitate for office.
1954-56 Op. Att’y Gen. p. 204.
State court judge must continue to
maintain residency in county from
which the judge is elected in order to
retain the judge office and, if the judge
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fails to do so, then the office becomes
vacant as a matter of law. 1995 Op. Att’y
Gen. No. U95-6.
Determination of vacancy in office
of justice of the peace. — Absence from
the state, without change of residence,
does not vacate the office of justice of the
peace until the vacancy has been judicially determined by a court of competent
jurisdiction, but change of residence to
another state vacates the office. 1945-47
Op. Att’y Gen. p. 79.
When a justice of the peace removes
from the militia district from which
elected, the office becomes vacant. 1971
Op. Att’y Gen. No. U71-7.
Effect of member of county board of
education living within city limits. —
Members of a county board of education
who because of an extension of the corporate limits of a city, find themselves residing within the territorial boundaries of an
independent public school district, do not
lose their membership on such board of
education; they continue to hold office
until removed by quo warranto proceedings. 1958-59 Op. Att’y Gen. p. 101.
Effect of county officer leaving area
represented. — Construing this section,
a county officer legally elected to office
who thereafter leaves from the geographical area represented does not ipso facto
cease to hold such office, but is at least a
‘‘de facto’’ officer, and so remains until
there is a judicial ascertainment of that
fact; the rule is otherwise when the officer
moves outside the state. 1954-56 Op. Att’y
Gen. p. 71; 1958-59 Op. Att’y Gen. p. 101.
A member of the county board of education does not become disqualified merely
by moving into another militia district,
unless another member of that county
board also resides in that militia district,
or unless an independent school system is
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located therein. 1952-53 Op. Att’y Gen. p.
64.
Elected at-large official moving
from district qualified from. — A
county commissioner, who qualifies from a
particular district in a county and is
elected at-large, who moves residence
from the district from which the commissioner qualified to another district in the
county does not create a vacancy in that
office. 1985 Op. Att’y Gen. No. 85-36.
Relinquishment of rights as member of state board. — A member of a
state board who has not protested the
eligibility of one elected to succeed that
member, and who has yet failed to attend
the regular meetings of the board, has
relinquished rights as a member. 1948-49
Op. Att’y Gen. p. 214.
Vacancy created by prospective
resignation. — If a vacancy is created by
the prospective resignation of a member of
a local board of education, the board may
move to fill that vacancy prior to the
effective date of the resignation. 1999 Op.
Att’y Gen. No. U99-8.
Absence from meetings as presumption of resignation. — The Board
of Industry, Trade, and Tourism may include in its by-laws a provision specifying
that any board member missing three or
more consecutive meetings without discussing the reason for the absence with
the chair will be presumed to have resigned and that the chair will notify the
Governor of the resignation. 1991 Op.
Att’y Gen. No. 91-18.
Reelection of Supreme Court Justice appointed to fill vacancy. — When
the Governor appoints to fill a vacancy on
the Supreme Court, the appointee must
stand for reelection in the nonpartisan
judicial primary and also during the next
general election in November, which is
more than six months after the appointment. 1992 Op. Att’y Gen. No. U92-7.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 110 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 106.
ALR. — Right to jury trial in proceeding for removal of public officer, 3 ALR
232; 8 ALR 1476.

Right of public officer to resign, 19 ALR
39.
When resignation of public officer becomes effective, 95 ALR 215.
Power to suspend or lay off public officers or employees for a temporary period
without pay as an economy and not a
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disciplinary measure, 111 ALR 432.
Induction or voluntary enlistment in
military service as creating a vacancy in,
or as ground of removal from, public office
or employment, 143 ALR 1470; 147 ALR
1427; 148 ALR 1400; 150 ALR 1447; 151
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ALR 1462; 152 ALR 1459; 154 ALR 1456;
156 ALR 1457; 157 ALR 1456.
Public officer’s withdrawal of resignation made to be effective at future date, 82
ALR2d 750.

45-5-2. Office to be vacated immediately upon final conviction
of felony; filling of vacancy.
Upon final conviction of a felony, the office of any state officer shall be
vacated immediately without further action. Said vacancy shall be filled
in the manner provided by law for filling vacancies in such office caused
by death or resignation. (Code 1933, § 89-505, enacted by Ga. L. 1964,
p. 689, § 1.)
Cross references. — Crimes and other
actions giving rise to ineligibility of person

for party nomination for or election to
public office, § 21-2-8.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 184 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 204.
ALR. — Unfitness as affecting right to
restoration by mandamus to office from
which one has been illegally removed, 36
ALR 508.
Power to remove public officer without
notice and hearing, 99 ALR 336.
Reversal of conviction of crime as affect-

ing status of one removed from office, or
whose license has been revoked because of
the conviction, or facts involved in the
prosecution, 106 ALR 644.
Conviction of offense under federal law
or law of another state or country as
vacating accused’s holding of state or local
office or as ground of removal, 20 ALR2d
732.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.

45-5-3. Election or appointment of successor to fill unexpired
terms.
(a) In those instances where the law applicable to an elective public
office does not provide for filling a vacancy in such office and the
Governor fills such vacancy pursuant to the authority of Article V,
Section II, Paragraph VIII, subparagraph (a) of the Constitution and in
those instances where the Governor fills a vacancy in the office of
district attorney pursuant to Article VI, Section VIII, Paragraph I,
subparagraph (a) of the Constitution, the vacancy shall be filled as
follows:
(1) If the vacancy occurs during the final 27 months of a term of
office, the Governor shall appoint a person to fill such vacancy for the
remainder of the unexpired term of office; or
(2) If the vacancy occurs at any time prior to the time specified in
paragraph (1) of this subsection, the Governor shall appoint a person
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to fill such vacancy until such vacancy is filled for the unexpired term
of office at a special election provided for in subsection (b) of this Code
section.
(b) When a special election is required to fill a vacancy for the
unexpired term of office as provided by paragraph (2) of subsection (a)
of this Code section, such special election shall be held on the same date
as the general election which is first held following the date of the
vacancy and in conjunction with such general election.
(c) It shall be the duty of the appropriate state or local election
officials to call and conduct the special elections required by subsection
(b) of this Code section in accordance with the applicable provisions of
Chapter 2 of Title 21, known as the ‘‘Georgia Election Code.’’ Any person
elected to fill a vacancy pursuant to subsection (b) of this Code section
shall possess the qualifications to seek and hold such office provided by
law applicable to the office wherein the vacancy occurred.
(d) The provisions of this Code section shall not apply to a vacancy
which occurs in any elective office of a municipality of this state. (Ga. L.
1872, p. 82, § 10; Code 1873, § 138; Code 1882, § 138; Civil Code 1895,
§ 230; Civil Code 1910, § 265; Code 1933, § 89-502; Ga. L. 1984, p.
1152, § 1; Ga. L. 1996, p. 166, § 2.)
Cross references. — Designation of
interim successors in event of unavailabil-

ity of state officers following emergency or
disaster, § 38-3-50.

JUDICIAL DECISIONS
Cited in Hooper v. Almand, 196 Ga. 52,
25 S.E.2d 778 (1943).
OPINIONS OF THE ATTORNEY GENERAL
Limitation on term of appointee. —
This section is a general statute and a
close perusal of the statute will reveal
that it the statute merely a limitation
upon the length of time that certain officials may be appointed; the statute does
not authorize any official to appoint, but
merely limits the term of those officers
who do have statutory authority to appoint in specific instances. 1957 Op. Att’y
Gen. p. 58.

Procedure for filling district attorney’s office vacated by resignation. —
A special election called by the Secretary
of State is the proper procedure to fill the
office of district attorney for the full
four-year term beginning January 1,
1977, in the event the person elected to
such office in the November 1976 general
election has withdrawn. 1976 Op. Att’y
Gen. No. 76-120.
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 111 et seq.,
148.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 97, 110, 112.
ALR. — Power of legislature to extend
term of public office, 97 ALR 1428.
Election within contemplation of constitutional or statutory provisions relating to
filling vacancy in public office occurring
before expiration of regular term, 132
ALR 574.

Notice of election to fill vacancy in office
at general election, 158 ALR 1184.
Vacancy in public office within constitutional or statutory provision for filling
vacancy, where incumbent appointed or
elected for fixed term and until successor
is appointed or elected is holding over, 164
ALR 1248.
Power to appoint public officer for term
commencing at or after expiration of term
of appointing officer or body, 75 ALR2d
1277.

45-5-3.1. Authority to fill vacancy absent quorum; appointment
by Governor to fill vacancy.
(a) When any local or general law authorizes or requires the remaining members of the governing body of a political subdivision of this state
to appoint a person to fill a vacancy occurring in that body, the absence
of a quorum caused by any such vacancy or vacancies shall not impair
the authority of a majority of the remaining members of such body to
make that appointment.
(b) When any local or general law provides for the appointment,
other than appointment by the Governor, of a person to fill a vacancy in
an elective public office and such vacancy is not filled within 45 days
after the vacancy occurs, the Governor shall appoint a person to fill such
vacancy. A person appointed by the Governor to fill a vacancy pursuant
to this subsection shall serve until such time as that person would serve
had the person been appointed as provided in that local or general law.
(Code 1981, § 45-5-3.1, enacted by Ga. L. 1992, p. 1006, § 1.)
45-5-4. Continuation in office of appointee during succeeding
term.
Where any person is appointed to fill a vacancy in the office of judge,
district attorney, or clerk of any court in this state under a law which
provides that such appointee shall fill the unexpired term, if at the end
of such unexpired term the person elected to fill such office shall not be
qualified to take office, or if the person elected to fill such office shall
have died prior to the end of such unexpired term, or if a vacancy shall
occur from any other cause, then the person appointed to fill out such
unexpired term shall continue in office during the term succeeding the
one in which such vacancy occurred, in the absence of any other law for
filling such term. (Ga. L. 1911, p. 169, § 1; Code 1933, § 89-503.)
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JUDICIAL DECISIONS
Cited in Yaali, Ltd. v. Barnes & Noble,
Inc., 269 Ga. 695, 506 S.E.2d 116 (1998).
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 121.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 146.
ALR. — Beginning or expiration of
term of elective officer where no time is
fixed by law, 80 ALR 1290; 135 ALR 1173.
Right of one holding certificate of election to take office as against incumbent

whose term has expired, notwithstanding
election contest, 81 ALR 620.
Notice of election to fill vacancy in office
at general election, 158 ALR 1184.
Power to appoint public officer for term
commencing at or after expiration of term
of appointing officer or body, 75 ALR2d
1277.

45-5-5. To whom resignations to be made.
(a) The resignations of all state and county officers and senators and
representatives of the State of Georgia in the United States Congress
shall be made to the Governor. If the resignation is from an office which
may not be filled by executive appointment of the Governor, the
Governor shall, upon receiving the resignation, promptly notify the
appropriate official of the state or county to fill the vacancy or to initiate
the process for filling the vacancy according to law.
(b) The resignations of municipal officers shall be made to the
governing authority of the municipality who shall fill the vacancies in
accordance with law. (Orig. Code 1863, § 133; Code 1868, § 128; Code
1873, § 137; Code 1882, § 137; Civil Code 1895, § 232; Civil Code 1910,
§ 267; Code 1933, § 89-504; Ga. L. 1986, p. 996, § 2.)
JUDICIAL DECISIONS
Georgia law does not contemplate
or require serial or multiple resignations for incumbent officeholder who has
been reelected to resign that position.

Duncan v. Poythress, 515 F. Supp. 327
(N.D. Ga.), aff ’d, 657 F.2d 691 (5th Cir.
1981), cert. dismissed, 459 U.S. 1012, 103
S. Ct. 368, 74 L. Ed. 2d 504 (1982).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 114.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 215.
ALR. — Right of public officer to resign,
19 ALR 39.

Duress as ground for withdrawing or
avoiding resignation from public office,
132 ALR 975.
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45-5-6. Public official investigated by special commission upon
indictment; gubernatorial review if commission recommends suspension; suspension; reinstatement; replacement or temporary officer.
(a) As used in this Code section, the term ‘‘public official’’ means any
elected county officer; any elected member of a county governing
authority; any elected member of a city-county consolidated government; any member of a county, area, or independent board of education;
any school superintendent of a county, area, or independent school
system; any solicitor-general of a state court; any elected member of any
municipal governing authority; any member of the Public Service
Commission; and any district attorney.
(b) Upon indictment for a felony by a grand jury of this state or by the
United States, which felony indictment relates to the performance or
activities of the office of any public official, the Attorney General or
district attorney shall transmit a certified copy of the indictment to the
Governor who shall, subject to subsection (e) of this Code section,
appoint a review commission. Except as provided in this subsection, the
commission shall be composed of the Attorney General and two public
officials who hold the same office as the individual indicted. The
members of the commission shall receive no compensation for their
services but shall be reimbursed for any expenses incurred in connection with the investigation. The funds necessary to conduct the investigation shall come from funds appropriated to the executive branch of
government. If the Attorney General brings the indictment against the
public official, the Attorney General shall not serve on the commission.
In place of the Attorney General, the Governor shall appoint a retired
Supreme Court Justice or a retired Court of Appeals Judge.
(c) Unless a longer period of time is granted by the Governor, the
commission shall make a written report to the Governor within 14 days.
If the commission determines that the indictment relates to and
adversely affects the administration of the office of the indicted public
official and that the rights and interests of the public are adversely
affected thereby, the commission shall recommend that the public
official be suspended from office. If, and only if, the commission
recommends suspension, then the Governor shall review the findings
and recommendations of the commission and may suspend the public
officer from office immediately and without further action pending the
final disposition of the case or until the expiration of his term of office,
whichever occurs first. During the term of office to which such officer
was elected and in which the indictment occurred, if a nolle prosequi is
entered, if the public official is acquitted, or if after conviction the
conviction is later overturned as a result of any direct appeal or
application for a writ of certiorari, the public official shall be immedi89
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ately reinstated to the office from which he was suspended. While a
public official is suspended under this Code section and until initial
conviction by the trial court, the public official shall continue to receive
the compensation from his office. After initial conviction by the trial
court, the public official shall not be entitled to receive the compensation from his office. If the public official is reinstated to office, he shall
be entitled to receive any compensation withheld under the provisions
of this Code section.
(d)(1) For the duration of any suspension of any elected member of
any municipal or consolidated city-county governing authority under
this Code section, a replacement officer for the public officer suspended shall be appointed as provided for in any general law, local
law, ordinance, or resolution governing the filling of a temporary
vacancy in the public office affected. For the duration of any suspension of any other public official under this Code section, a replacement officer for the public official shall be appointed as provided for in
any applicable general or local law governing the filling of a temporary vacancy in the public office affected. If no such general law, local
law, ordinance, or resolution governing the filling of a temporary
vacancy is applicable, then the Governor shall appoint a replacement
officer for the public official suspended.
(2) Upon the final conviction, the office of the public official shall be
vacated immediately without further action. Said vacancy shall be
filled in the manner provided by law for filling vacancies in such
office.
(e) No commission shall be appointed for a period of 14 days from the
day the Governor receives the indictment. This period may be extended
by the Governor. During this period of time, the indicted public official
may, in writing, authorize the Governor to suspend him from office. Any
such voluntary suspension shall be subject to the same conditions for
review, reinstatement, or declaration of vacancy as are provided in this
Code section for nonvoluntary suspensions.
(f ) After any suspension under this Code section, the suspended
public official may petition the Governor for a review. The Governor
may reappoint the commission to review the suspension. The commission shall make a written report in 14 days. If the commission
recommends that the public official be reinstated, he shall immediately
be reinstated to office.
(g) The report and records of the commission and the fact that the
public official has or has not been suspended shall not be admissible in
evidence in any court for any purpose. The report and records of the
commission shall not be open to the public.
(h) The provisions of this Code section shall not apply to any
indictment handed down prior to January 1, 1985.
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(i) If a public official who is suspended from office under the provisions of this Code section is not first tried at the next regular or special
term following the indictment, the suspension shall be terminated and
the public official shall be reinstated to office. The public official shall
not be reinstated under this subsection if he is not so tried based on a
continuance granted upon a motion made only by the defendant.
(j) Unless otherwise provided by local law, in the event the Governor
appoints a member of a governing authority as a temporary replacement for a suspended public official under paragraph (1) of subsection
(d) of this Code section, the governing authority, by majority vote, shall
select a temporary replacement who is qualified by law to serve as such
member of the governing authority, to fill such member’s seat on the
governing authority until such time as the suspension of the public
official is terminated or the end of such member’s current term on the
governing authority, whichever is earlier. Before selecting such temporary replacement, the governing authority shall advertise its intention
to select such temporary replacement in the applicable legal organ at
least once a week for two weeks and on the governing authority’s
website, if it has one, and shall solicit applicants for such temporary
replacement position. (Code 1933, § 89-506, enacted by Ga. L. 1976, p.
277, § 1; Ga. L. 1984, p. 1279, § 1; Ga. L. 1986, p. 600, §§ 1, 2; Ga. L.
1996, p. 748, § 25; Ga. L. 2014, p. 18, § 1/SB 367.)
The 2014 amendment, effective April
10, 2014, added subsection (j).
Cross references. — Procedures for
and effect of suspension or removal of
public officials upon felony indictment or
conviction, Ga. Const. 1983, Art. II, Sec.
III, Para. I. Suspension of public officers
upon conviction of felony, Ga. Const. 1983,
Art. II, Sec. III, Para. II.
Editor’s notes. — Ga. L. 2014, p. 18,
§ 3/SB 367, not codified by the General
Assembly, provides that: ‘‘This Act shall

become effective upon its approval by the
Governor or upon its becoming law without such approval, and Section 1 shall
enable the temporary replacement of all
persons serving as temporary replacements for suspended public officials on the
effective date of this Act as well as the
temporary replacement of all persons appointed as temporary replacements for
suspended public officials on and after the
effective date of this Act.’’ This Act became
effective April 10, 2014.

JUDICIAL DECISIONS
Constitutionality. — Suspension of an
elected official who is under felony indictment under O.C.G.A. § 45-5-6 does not
deprive either the elected official or the
electorate of due process or equal protection, and it does not violate the separation
of powers doctrine. Eaves v. Harris, 258
Ga. 1, 364 S.E.2d 854, appeal dismissed,
487 U.S. 1228, 108 S. Ct. 2889, 101 L. Ed.
2d 924 (1988).
The constitutional provision prohibiting
a convicted felon from holding elective

office does not preempt the provision in
O.C.G.A. § 45-5-6 for the temporary suspension of an elected official indicted for a
felony. Eaves v. Harris, 258 Ga. 1, 364
S.E.2d 854, appeal dismissed, 487 U.S.
1228, 108 S. Ct. 2889, 101 L. Ed. 2d 924
(1988).
Suspension of an elected official who is
under a felony indictment bears a rational
relationship to a compelling state interest
— that of ensuring the public’s confidence
in government. Eaves v. Harris, 258 Ga. 1,
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364 S.E.2d 854, appeal dismissed, 487
U.S. 1228, 108 S. Ct. 2889, 101 L. Ed. 2d
924 (1988).
Cited in LaPann v. State, 167 Ga. App.

45-5-6.1

288, 306 S.E.2d 373 (1983); DeKalb
County Sch. Dist. v. Ga. State Bd. of
Educ., 294 Ga. 349, 751 S.E.2d 827 (2013).

OPINIONS OF THE ATTORNEY GENERAL
When a public official’s initial conviction is set aside on appeal and a new
trial ordered, that official is entitled to
have his or her salary resumed and receive back compensation. 1991 Op. Att’y
Gen. No. U91-14.
Recall election procedures may be
invoked during official’s appeal of felony conviction. — The recall election
procedures of the ‘‘Public Officers Recall
Act’’, O.C.G.A. § 21-4-1 et seq., may be
invoked by electors with respect to a public official notwithstanding the pendency
of that official’s appeal of a felony conviction. 1983 Op. Att’y Gen. No. 83-16.
Filling term of Henry County sheriff. — A special election must be held at

the November 1984 general election to fill
the remainder of the term of office of
sheriff of Henry County. 1984 Op. Att’y
Gen. No. 84-70.
Only the Governor has authority to
fill temporary vacancy created by
suspension of commissioner. — Harris
County local law did not have a provision
for the appointment or replacement of a
county commissioner who had been suspended by the Governor pursuant to
O.C.G.A. § 45-5-6. Therefore, the authority to appoint a temporary replacement
commissioner during the pendency of the
suspension rested with the Governor.
2014 Op. Att’y Gen. No. 2014-1.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 184 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 227 et seq.
ALR. — Constitutionality and construction of statute providing for payment
of salary of public officer or employee
during period of unlawful removal or suspension, or expenses incurred by him in

gaining reinstatement or in defending
himself against charge of misconduct or
incompetency in office, 103 ALR 763.
Conviction of offense under federal law
or law of another state or country as
vacating accused’s holding of state or local
office or as ground of removal, 20 ALR2d
732.

45-5-6.1. Suspension and vacation of office of public officials
convicted of felony.
(a) As used in this Code section, the term ‘‘public official’’ means any
elected county officer; any elected member of a county governing
authority; any elected member of a city-county consolidated government; any member of a county, area, or independent board of education;
any school superintendent of a county, area, or independent school
system; any solicitor-general of a state court; any elected member of any
municipal governing authority; any member of the Public Service
Commission; and any district attorney.
(b) Upon initial conviction of any public official for any felony in a
trial court of this state or the United States, regardless of whether the
public official has been suspended previously under Code Section
45-5-6, such public official shall be immediately and without further
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action suspended from office. While a public official is suspended from
office under this Code section, he shall not be entitled to receive the
compensation from his office. If the conviction is later overturned as a
result of any direct appeal or application for a writ of certiorari, the
public official shall be immediately reinstated to the office from which
he was suspended and shall be entitled to receive any compensation
withheld under the provisions of this Code section.
(c)(1) For the duration of any suspension of any elected member of
any municipal or consolidated city-county governing authority under
this Code section, a replacement officer for the public officer suspended shall be appointed as provided for in any general law, local
law, ordinance, or resolution governing the filling of a temporary
vacancy in the public office affected. For the duration of any suspension of any other public official under this Code section, a replacement officer for the public official shall be appointed as provided for in
any applicable general or local law governing the filling of a temporary vacancy in the public office affected. If no such general law, local
law, ordinance, or resolution governing the filling of a temporary
vacancy is applicable, then the Governor shall appoint a replacement
officer for the public official suspended.
(2) Upon the final conviction, the office of the public official shall be
vacated immediately without further action. Said vacancy shall be
filled in the manner provided by law for filling vacancies in such
office.
(d) The provisions of this Code section shall not apply to any
conviction rendered prior to January 1, 1987. (Code 1981, § 45-5-6.1,
enacted by Ga. L. 1986, p. 600, § 3; Ga. L. 1996, p. 748, § 26.)
RESEARCH REFERENCES
ALR. — What constitutes conviction
within statutory or constitutional provision making conviction of crime ground of

disqualification for, removal from, or vacancy in, public office, 11 ALR5th 52.

45-5-6.2. Suspension of ‘‘authority officials’’ upon indictment for
felony; continued compensation; replacement officials.
(a) As used in this Code section, the term:
(1) ‘‘Authority official’’ means any appointed member of a governing body of a local authority.
(2) ‘‘Local authority’’ includes without limitation instrumentalities
of one or more local governments created to fulfill a specialized public
purpose or any other legally created organization that has authority
to issue debt for a public purpose independent of a county or
municipality. The term does not include state authorities. Such local
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authorities may have been created by local constitutional amendment, general statute, or local law.
(b) Unless otherwise provided by general law, upon indictment of an
authority official for a felony offense by a grand jury of this state or by
the United States, the governing authority of the county or municipality that appointed the authority official may, by resolution entered on
the minutes of the governing authority, suspend the authority official
from the appointed office immediately and without further action
pending the final disposition of the case or until the expiration of his or
her appointed term of office, whichever occurs first. During the term of
the office to which such officer was appointed and in which the
indictment occurred, if a nolle prosequi is entered, if the authority
official is acquitted, or if, after conviction, the conviction is later
overturned as a result of any direct appeal or application for a writ of
certiorari, the authority official shall be immediately reinstated to the
office from which he or she was suspended. If the local authority is a
joint authority or regional authority with appointments from more than
one county, municipality, or combination of counties and municipalities,
the governing authority of the county or municipality which was
responsible for the appointment shall be authorized to suspend the
indicted authority official.
(c) If the suspended authority official is compensated for his or her
duties on behalf of the local authority, the authority official shall
continue to receive the compensation from his or her office until a
conviction. After a conviction, the authority official shall not be entitled
to receive the compensation from his or her office. If the authority
official is reinstated to office, he or she shall be entitled to receive any
compensation withheld under the provisions of this Code section. For
the purpose of this Code section, a plea of nolo contendere shall be
considered a conviction.
(d) For the duration of any suspension of any authority official under
this Code section, a replacement official for the authority official
suspended shall be appointed as provided for in any general law, local
law, ordinance, or resolution governing the filling of a temporary
vacancy in the public office affected. If no such general law, local law,
ordinance, or resolution governing the filling of a temporary vacancy is
applicable, then the governing authority of the county or city responsible for the initial appointment shall appoint a replacement officer for
the authority official suspended. Upon final conviction and after exhaustion of all appeals, if any, the office of the authority official shall be
vacated immediately without further action. Said vacancy shall be filled
by the replacement official appointed pursuant to this subsection for the
balance of the appointed term of the convicted authority official. (Code
1981, § 45-5-6.2, enacted by Ga. L. 2001, p. 487, § 2.)
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Cross references. — Indictments, T.
17, C. 7, Art. 3. Miscellaneous offenses
concerning public officers and employees,
T. 45, C. 11.
Editor’s notes. — Ga. L. 2001, p. 487,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Corruption Prevention Act’ ’’.

45-5-7

Ga. L. 2001, p. 487, § 6, not codified by
the General Assembly, provides that the
provisions of this Code section shall not
apply to any indictment handed down
prior to April 20, 2001.
Law reviews. — For article, ‘‘Local
Government Law’’, see 53 Mercer L. Rev.
389 (2001).

45-5-7. Hearing of complaints against budget unit employees
and proceedings thereupon; effect on tenure.
Upon information being received that any individual employed by the
state government is guilty or is alleged to be guilty of irregularities,
misconduct, malpractice, malfeasance, misfeasance, incompetence, incapability, or inefficiency in the conduct of his or her official duties, the
head of the budget unit, department, or agency employing said person
shall be notified of such charges; and if the head of the budget unit,
department, or agency takes the position that the charges are unfounded and fails or refuses to discharge the individual against whom
the complaint is lodged, it shall be the duty of the Governor to hear the
complaint and if, in his opinion, the facts sustain the truth of the
accusation, the individual shall stand discharged from state service.
Nothing in this Code section shall affect the tenure of office of the
elected officials of this state, nor the tenure of office of appointed
officials of this state who have been confirmed by the Senate as required
by law, nor the tenure of office of those employees who are subject to
merit system laws and rules and regulations. (Code 1933, § 40-424,
enacted by Ga. L. 1962, p. 17, § 1.)
Cross references. — Restriction on
power of Governor and Office of Planning
and Budget to strike arbitrarily name of
state employee from requisition for allot-

ment of funds or from budget of budget
unit, department, or agency of state government, § 45-12-94.

RESEARCH REFERENCES
ALR. — Personal liability of public officer for removing another officer or discharging employee, 4 ALR 1371.

Conclusiveness of governor’s decision in
removing officers, 52 ALR 7; 92 ALR 998.
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CHAPTER 5A
TEMPORARY DISABILITIES OF ELECTED
CONSTITUTIONAL EXECUTIVE
OFFICERS
Sec.
45-5A-1.
45-5A-2.

45-5A-3.

45-5A-4.

Sec.
Certification of temporary disability by Supreme Court.
Lieutenant Governor exercising powers and duties of Governor during temporary disability.
President Pro Tempore of the
Senate exercising powers and
duties of Lieutenant Governor
during temporary disability.
Governor’s appointment of per-

Editor’s notes. — Ga. L. 1983, p. 1207,
§ 1, not codified by the General Assembly,
provided that: ‘‘It is the intent of this Act

45-5A-5.

45-5A-6.

sons to perform duties of other
officers during temporary disability.
Supreme Court to determine
when temporary disability has
ended; resumption of duties
upon termination of temporary
disability.
Officer compensation during
temporary disability.

to implement certain changes required by
Article V, Section IV, Paragraph III of the
Constitution of the State of Georgia.’’

45-5A-1. Certification of temporary disability by Supreme
Court.
If, after hearing the evidence on the disability of an elected constitutional executive officer pursuant to Article V, Section IV of the Constitution of Georgia, the Supreme Court determines that such officer has
a temporary disability, such court shall certify to the elected constitutional executive officers filing the petition that such executive officer
has a temporary disability which prevents such officer from performing
the duties of office. (Code 1981, § 45-5A-1, enacted by Ga. L. 1983, p.
1207, § 2.)
45-5A-2. Lieutenant Governor exercising powers and duties of
Governor during temporary disability.
In case of the temporary disability of the Governor, the Lieutenant
Governor shall exercise the powers and duties of the Governor as
provided in Article V, Section I, Paragraph V of the Constitution of
Georgia until such time as the temporary disability of the Governor
ends. The Lieutenant Governor shall receive the same compensation as
the Governor until such time as the temporary disability of the
Governor ends. (Code 1981, § 45-5A-2, enacted by Ga. L. 1983, p. 1207,
§ 2.)
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45-5A-3. President Pro Tempore of the Senate exercising powers and duties of Lieutenant Governor during temporary disability.
In case of the temporary disability of the Lieutenant Governor, the
President Pro Tempore of the Senate shall exercise the powers and
duties of the Lieutenant Governor and receive the same compensation
as the Lieutenant Governor until such time as the temporary disability
of the Lieutenant Governor ends. (Code 1981, § 45-5A-3, enacted by
Ga. L. 1983, p. 1207, § 2.)
45-5A-4. Governor’s appointment of persons to perform duties
of other officers during temporary disability.
(a) In case of the temporary disability of the Secretary of State, the
Attorney General, the State School Superintendent, the Commissioner
of Insurance, the Commissioner of Agriculture, or the Commissioner of
Labor, the Governor shall appoint a person to perform the duties of such
elected constitutional executive officer until such time as the temporary
disability of such officer ends.
(b) The person appointed to perform the duties of an elected constitutional executive officer as provided in subsection (a) of this Code
section shall have the qualifications to hold such office, shall give bond
with good security if required of a person elected to such office, and shall
take the oath of office. The person appointed to serve in the office of an
incapacitated elected constitutional executive officer named in subsection (a) of this Code section shall be subject to the confirmation of the
Senate if the Senate is in session at the time of his appointment or
convenes in session prior to the expiration of his appointment. Any such
appointment made at times when the Senate is not in session shall be
effective ad interim. The person appointed to perform the duties of an
elected constitutional executive officer shall be authorized to perform
every act and exercise every prerogative and discretion that a person
holding such office is authorized to perform or exercise under existing
law. Such person shall be entitled to receive the compensation as may
be provided by law for such office during the period of incapacity of the
elected constitutional executive officer. (Code 1981, § 45-5A-4, enacted
by Ga. L. 1983, p. 1207, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1985, ‘‘Commissioner of Insurance’’ was substituted for

‘‘Insurance Commissioner’’ in subsection
(a).

97

45-5A-5

PUBLIC OFFICERS & EMPLOYEES

45-5A-6

45-5A-5. Supreme Court to determine when temporary disability has ended; resumption of duties upon termination
of temporary disability.
(a) The Supreme Court shall determine when the temporary disability of an elected constitutional executive officer has ended and when the
officer shall resume the exercise of the powers of office. The Supreme
Court may hold hearings for such purpose.
(b) Upon the Supreme Court certifying that the disability of an
elected constitutional executive officer has ended, the appointment of
the person performing the duties of such officer shall terminate. The
elected constitutional executive officer shall thereafter assume and
perform the duties of his office. (Code 1981, § 45-5A-5, enacted by Ga.
L. 1983, p. 1207, § 2.)
45-5A-6. Officer compensation during temporary disability.
Whenever an elected constitutional executive officer is unable to
exercise the duties of office due to a temporary disability and another
person exercises the duties of office as provided in this chapter, during
the period of disability the elected constitutional executive officer shall
be entitled to receive the compensation as may be provided by law for
such office. (Code 1981, § 45-5A-6, enacted by Ga. L. 1983, p. 1207,
§ 2.)
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CHAPTER 6
POWERS AND DUTIES GENERALLY
Sec.
45-6-1.
45-6-2.
45-6-3.
45-6-4.
45-6-5.
45-6-6.
45-6-7.
45-6-8.

45-6-9.

‘‘Books, papers, and other office
property’’ defined.
Fiscal year for all state government units; accounting.
Official reports to conform with
fiscal year.
Mailing of annual reports to
General Assembly members.
Source of powers of public officers generally; estoppel.
Office property kept by public
officers subject to inspection.
Duty of incumbent to deliver
office property to successor —
Generally.
Duty of incumbent to deliver
office property to successor —
Retiring judicial or ministerial
officers or state’s attorneys.
Duty of incumbent to deliver
office property to successor —
When incumbent deceased or
cannot be found.

Sec.
45-6-10.

45-6-11.
45-6-12.

45-6-13.

45-6-14.

Duty of incumbent to deliver
office property to successor —
Failure to comply; search for
and seizure of office property.
Duty of incumbent to deliver
office property to successor —
Proceedings by successor.
Duty of incumbent to deliver
office property to successor —
Director of Division of Archives
and History to act as agent
when office abolished or no successor appointed.
Duty of incumbent to deliver
office property to successor —
Liability for costs of office property upon failure to deliver.
Duty of incumbent to deliver
office property to successor —
Failure to deliver office property.

45-6-1. ‘‘Books, papers, and other office property’’ defined.
As used in this chapter, the term ‘‘books, papers, and other office
property’’ shall include, but not be limited to, all books, plates, pictures,
photographs, films, engravings, paintings, drawings, maps, newspapers, magazines, pamphlets, broadsides, personal papers, organization
records, documents, letters, public records, and microforms; sound
recordings; audiovisual materials in any format; magnetic or other
tapes; electronic data processing records; artifacts; or other documentary, written, or printed material, regardless of physical form or
characteristics belonging to, on loan to, or otherwise in the custody of
any public office. (Code 1933, § 89-605.1, enacted by Ga. L. 1977, p. 567,
§ 1.)
45-6-2. Fiscal year for all state government units; accounting.
The fiscal year for this state and for all units of the state government
shall commence on July 1 and end on June 30 of each year, and all
public officers of this state shall keep their official accounts in accordance therewith. The fiscal year shall be uniform for all state departments, boards, bureaus, commissions, institutions, and other agencies.
(Ga. L. 1880-81, p. 29, § 1; Code 1882, § 79a; Civil Code 1895, § 202;
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Civil Code 1910, § 231; Code 1933, § 89-901; Ga. L. 1937, p. 456, §§ 1,
3.)
Cross references. — Establishment of
fiscal year for counties and municipalities,
§ 36-81-3.
OPINIONS OF THE ATTORNEY GENERAL
The words ‘‘all public officers of this
state’’ includes public officers of local

school districts. 1957 Op. Att’y Gen. p.
114.

RESEARCH REFERENCES
Am. Jur. 2d. — 71 Am. Jur. 2d, State
and Local Taxation, § 484 et seq.
C.J.S. — 85 C.J.S., Taxation, § 1831.

45-6-3. Official reports to conform with fiscal year.
The year for official reports shall be coincident with the fiscal year,
and it shall be the duty of the public officers of this state to make and
publish in print or electronically annually their official reports for the
period commencing on July 1 and ending on June 30 of each year,
inclusive. All public officers shall conform to the fiscal year as established in Code Section 45-6-2 in reporting and recording the financial
operations of their respective offices and departments. (Ga. L. 1880-81,
p. 29, § 2; Code 1882, § 79a; Civil Code 1895, § 233; Ga. L. 1903, p. 25,
§ 1; Civil Code 1910, § 268; Code 1933, § 89-902; Ga. L. 1937, p. 456,
§§ 2, 4; Ga. L. 2010, p. 838, § 10/SB 388.)
45-6-4. Mailing of annual reports to General Assembly members.
(a) Each state agency, authority, office, board, department, or official
directed by law to file or electing to file an annual report shall notify
each member of the General Assembly in the manner which the
reporting entity deems to be most effective and efficient that such
report is available upon request on or before June 1 of each year, unless
another date is provided for by law.
(b) Each state agency, authority, office, board, department, or official
directed by law to provide or electing to provide the members of the
General Assembly with any annual report, budget, or audit other than
those referred to in subsection (a) of this Code section shall not be
required to distribute copies of such materials to the members but shall
notify the members of the availability of such materials in the manner
which the reporting entity deems to be most effective and efficient.
100

45-6-4

POWERS AND DUTIES GENERALLY

45-6-5

(c) Each state agency, authority, office, board, department, or official
shall be required to furnish to any member of the General Assembly any
such annual report, budget, or audit referred to in this Code section
upon request of any member of the General Assembly. (Ga. L. 1917, p.
998; Code 1933, § 40-1701; Ga. L. 1991, p. 1125, § 1; Ga. L. 2005, p.
1036, § 29/SB 49.)
45-6-5. Source of powers of public officers generally; estoppel.
Powers of all public officers are defined by law and all persons must
take notice thereof. The public may not be estopped by the acts of any
officer done in the exercise of an unconferred power. (Civil Code 1895,
§ 268; Civil Code 1910, § 303; Code 1933, § 89-903.)
History of Code section. — This Code
section is derived from the decision in
Penitentiary Co. No. 2 v. Gordon, 85 Ga.
159, 11 S.E. 584 (1890).
Cross references. — Liability of public agents on public contracts, § 10-6-88.

Law reviews. — For survey article on
local government law, see 59 Mercer L.
Rev. 285 (2007). For annual survey on
local government law, see 61 Mercer L.
Rev. 255 (2009).

JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
POWERS OF PUBLIC OFFICERS
ESTOPPEL
General Consideration
Teachers’ retirement system is public body to which O.C.G.A. § 45-6-5
applies. Tate v. Teachers’ Retirement
Sys., 257 Ga. 365, 359 S.E.2d 649 (1987).
City not liable on void contract. — A
municipality cannot be held liable upon
an implied contract for the value of any
benefits received by it under a contract
made with one of its officials when the
municipality is expressly forbidden to
make such a contract; such a contract,
being void, cannot be ratified by an acceptance or use by the municipality of the
benefits furnished thereunder. Caldwell v.
City of Rome, 44 Ga. App. 665, 162 S.E.
829 (1932).
Lien on property acquired by city
at tax sale. — The title acquired by a city
at a tax sale is the same as that any
individual would have obtained; that is, it
obtains title subject to the lien of the
special assessment. It is authorized to
convey no better title than it holds. It may

not by merely reselling the property divest
the lien of the assessment; for to allow this
would provide a method for vitiating the
provision making this lien ‘‘coequal’’ with
the lien of other taxes. Steele v. City of
Waycross, 190 Ga. 816, 10 S.E.2d 867
(1940).
Settlement agreement enforceable.
— Trial court erred in denying a property
owner’s motion for summary judgment in
a county breach of contract action because
a settlement agreement between the parties was enforceable; the county attorney
had authority to make the settlement offer on behalf of the county board, and
while a vote in a public meeting was a
required formality to effectuate the purchase, the board’s failure to complete that
formality when voting in the public meeting could not destroy an already existing
settlement agreement. Old Peachtree
Partners, LLC v. Gwinnett County, 315
Ga. App. 342, 726 S.E.2d 437 (2012).
Ultra vires contract not enforceable under quantum meruit theory of
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recovery. — Appellate court erred by
holding that an environmental engineering company could recover against a city
on the company’s quantum meruit claim
because quantum meruit was not an
available remedy against the city since
the claim was based on a municipal contract that was ultra vires as the contract
was never approved by city council. City of
Baldwin v. Woodard & Curran, Inc., 293
Ga. 19, 743 S.E.2d 381 (2013).
Cited in Anchor Duck Mills v. Maddox,
171 Ga. 495, 156 S.E. 192 (1930); Maddox
v. Highway Iron Prods. Co., 172 Ga. 131,
157 S.E. 269 (1931); Harrison v. Southern
Ry., 44 Ga. App. 49, 160 S.E. 656 (1931);
Barber v. Robinson, 178 Ga. 721, 174 S.E.
344 (1934); State Revenue Comm’n v.
NABISCO, 179 Ga. 90, 175 S.E. 368
(1934); Carter v. Johnson, 186 Ga. 167,
197 S.E. 258 (1938); City of Jefferson v.
Holder, 195 Ga. 346, 24 S.E.2d 187 (1943);
Thompson v. Talmadge, 201 Ga. 867, 41
S.E.2d 883 (1947); Southern Ry. v. Wages,
203 Ga. 502, 47 S.E.2d 501 (1948);
Bagwell v. Cash, 207 Ga. 222, 60 S.E.2d
628 (1950); Northington v. Candler, 211
Ga. 410, 86 S.E.2d 325 (1955); Staub v.
City of Baxley, 91 Ga. App. 650, 86 S.E.2d
712 (1955); Hunter v. City of Atlanta, 212
Ga. 179, 91 S.E.2d 338 (1956); McCallum
v. Almand, 213 Ga. 701, 100 S.E.2d 924
(1957); Board of Comm’rs v. Clay, 214 Ga.
70, 102 S.E.2d 575 (1958); Laurens
County v. Keen, 214 Ga. 32, 102 S.E.2d
697 (1958); Russell v. City of Rome, 98 Ga.
App. 653, 106 S.E.2d 339 (1958); Atlantic
Co. v. Moseley, 215 Ga. 530, 111 S.E.2d
239 (1959); Peek v. City of Albany, 101 Ga.
App. 564, 114 S.E.2d 451 (1960); Day v.
Kelley, 218 Ga. 688, 130 S.E.2d 206
(1963); Gruber v. Fulton County, 111 Ga.
App. 71, 140 S.E.2d 552 (1965); City of
Jonesboro v. Shaw-Lightcap, Inc., 112 Ga.
App. 890, 147 S.E.2d 65 (1966); Sutton v.
City of Cordele, 230 Ga. 681, 198 S.E.2d
856 (1973); Blackmon v. Georgia Indep.
Oilmen’s Ass’n, 129 Ga. App. 171, 198
S.E.2d 896 (1973); Stone Mt. Scenic R.R. v.
Stone Mt. Mem. Ass’n, 230 Ga. 800, 199
S.E.2d 216 (1973); Mousetrap of Atlanta,
Inc. v. Blackmon, 129 Ga. App. 805, 201
S.E.2d 330 (1973); Tift v. Tift County Bd.
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of Tax Assessors, 234 Ga. 155, 215 S.E.2d
3 (1975); Johnson v. Caldwell, 148 Ga.
App. 617, 251 S.E.2d 837 (1979); City of
Atlanta v. Bull, 161 Ga. App. 648, 288
S.E.2d 335 (1982); Corey Outdoor Adv.,
Inc. v. Board of Zoning Adjustments, 254
Ga. 221, 327 S.E.2d 178 (1985); Exposition Enters., Inc. v. George L. Smith II Ga.
World Congress Ctr. Auth., 177 Ga. App.
211, 338 S.E.2d 726 (1985); Jones v. Ward,
201 Ga. App. 757, 412 S.E.2d 576 (1991);
Hibbs v. City of Riverdale, 227 Ga. App.
889, 490 S.E.2d 436 (1997); McDilda v.
Board of Comm’rs, 230 Ga. App. 530, 497
S.E.2d 25 (1998); Miller v. Clayton County,
271 Ga. 135, 518 S.E.2d 402 (1999); Info.
Sys. & Networks Corp. v. City of Atlanta,
281 F.3d 1220 (11th Cir. 2002); Kaplan v.
City of Sandy Springs, 286 Ga. 559, 690
S.E.2d 395 (2010); West v. Dooly County
Sch. Dist., 316 Ga. App. 330, 729 S.E.2d
469 (2012).
Powers of Public Officers
‘‘Unconferred power’’ refers to powers of municipality rather than officer. — Except when the municipality’s
ability to exercise its governmental powers is itself threatened by the unauthorized action of a municipal officer, the term
‘‘unconferred power’’ as used in O.C.G.A.
§ 45-6-5 has traditionally been interpreted as referring to the powers of the
municipality rather than the powers of
the officer. Star Laundry, Inc. v. City of
Warner Robins, 189 Ga. App. 839, 377
S.E.2d 709, rev’d on other grounds, 259
Ga. 348, 381 S.E.2d 38 (1989).
Persons dealing with a public officer must take notice of the extent of
the officer’s powers at their peril. Wood
v. Puritan Chem. Co., 178 Ga. 229, 172
S.E. 557 (1934); Morris Plan Bank v. Simmons, 201 Ga. 157, 39 S.E.2d 166 (1946);
Malcolm v. Webb, 211 Ga. 449, 86 S.E.2d
489 (1955); City of Calhoun v. Holland,
222 Ga. 817, 152 S.E.2d 752 (1966).
The trial court properly entered judgment n.o.v. against plaintiffs, golf professionals who alleged that they had an oral
contract with a city to provide services on
the city’s golf courses, which contract was
breached when the golf courses were
leased to another, since the plaintiffs
failed to show that the alleged contract
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was authorized. Cole v. City of Atlanta,
195 Ga. App. 67, 392 S.E.2d 283 (1990).
City attorneys are public officers
within the meaning of O.C.G.A. § 45-6-5
and plaintiffs in an action against the city
had a duty to apprise themselves of the
attorneys’ capacity to bind the city to a
settlement contract; even though an express restriction on a city attorney’s right
to settle a cause of action, embodied in a
municipal ordinance, was not communicated by the city or its attorney to plaintiffs, they were presumptively charged
with knowledge of the ordinance. Black v.
City of Atlanta, 61 F.3d 27 (11th Cir.
1995).
Trial court did not err in charging jury
that the city attorney, as the city’s agent,
bound the city through the attorney’s conduct, as the charge contained a correct
statement of the law pursuant to O.C.G.A.
§ 45-6-5 and the city failed to point to a
specific limitation on the city attorney’s
authority that would have required a different charge under the facts and theories
of the case. City of Columbus v.
Barngrover, 250 Ga. App. 589, 552 S.E.2d
536 (2001).
Public administrative officers cannot change the laws. — The state is
bound only by its laws, and everyone must
take notice thereof and recognize that
public administrative officers cannot
change the laws. P.C. Gailey Contractors
v. Exxon Co., 143 Ga. App. 827, 240 S.E.2d
208 (1977); Roberts v. Tomlinson, Inc., 242
Ga. 804, 251 S.E.2d 543 (1979).
Allegation of agency insufficient. —
While generally an allegation of agency is
sufficient to withstand both general and
special demurrer (now motion to dismiss),
such is not true in cases involving the
powers and duties of public officials when
the agent is without authority of law to
act. Ingalls Iron Works Co. v. City of
Forest Park, 99 Ga. App. 706, 109 S.E.2d
835 (1959).
Misrepresentations not generally
basis for fraud action. — Misrepresentations by a public officer as to that officer’s powers and as to questions of law
generally do not give rise to an action for
fraud. Garrison v. Department of Transp.,
240 Ga. 840, 242 S.E.2d 615 (1978).
County administrator incorrectly ad-
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vised a former county employee that the
employee would start receiving retirement benefits in nine years. As the administrator disregarded and deviated from
the terms of the county retirement plan,
rather than simply making a mistake during an otherwise authorized action under
the plan, the administrator engaged in an
ultra vires action that could not support
the employee’s promissory estoppel claim
under O.C.G.A. § 13-3-44(a). Mullis v.
Bibb County, 294 Ga. App. 721, 669 S.E.2d
716 (2008).
Power conferred by unconstitutional Act. — A power conferred by a
legislative Act, which act violates the Constitution, is an ‘‘unconferred power’’
within the meaning of O.C.G.A. § 45-6-5.
Richmond County v. Pierce, 234 Ga. 274,
215 S.E.2d 665 (1975).
Leasing of certain county property
prohibited. — The county board cannot,
in the absence of statutory authority,
make a lease of any part of the county
property used or useful for county purposes. Killian v. Cherokee County, 169 Ga.
313, 150 S.E. 158 (1929).
City cannot compel general contractor to enter into subcontract with
particular company. — Company listed
as a ‘‘potential subcontractor’’ in a bid on a
contract with a city could not reasonably
rely on city officials’ assertions that the
city could, on the basis of the listing,
compel the general contractor to enter
into the subcontract with the company,
since city officials cannot establish a duty
on the part of the city when none exists by
law. Southeast Grading, Inc. v. City of
Atlanta, 172 Ga. App. 798, 324 S.E.2d 776
(1984).
City attorney’s authority limited by
ordinance. — A public sector attorney’s
authority, like that of any other public
officer, is defined and prescribed by law,
including municipal ordinances; thus, a
city and police officers who had entered a
settlement agreement executed by city
attorneys on their behalf were not estopped from challenging the agreement on
the basis that a city ordinance restricted
the apparent authority of the attorneys to
execute the agreement, even though the
ordinance was not specifically communicated to the opposing party. City of At-
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lanta v. Black, 265 Ga. 425, 457 S.E.2d
551 (1995).
Actions by county attorney can
bind county. — Although a county attorney did not have plenary authority over a
matter involving a property owner’s erection of a sign that exceeded the zoning
height limitations and should have sought
the approval of the County Board of Commissioners prior to entering into a consent
order with respect to the dispute, the
county was bound by the order after the
attorney asserted that the attorney had
the power and authority to enter the order
and it was in the interests of public policy.
Although O.C.G.A. § 45-6-5 does not confer plenary settlement authority over a
public sector attorney, the attorney’s actions in the circumstances justified the
imposition of the attorney’s actions on the
county. DeKalb County v. DRS Invs., Inc.,
260 Ga. App. 225, 581 S.E.2d 573 (2003).
Individual employees cannot bind
city without approval. — Actions of
individual city officials who are not empowered to act on behalf of the city cannot
be relied upon by others to commit the
government’s resources, regardless of
good intentions; thus, to the extent that
Walston & Assoc. v. City of Atlanta, 224
Ga. App. at 484 (1997); City of Dallas v.
White, 182 Ga. App. at 783 (1987); and
City of St. Marys v. Stottler Stagg &
Assoc., 163 Ga. App. at 47 (1982), stand
for the proposition that quantum meruit
recovery is allowed under such circumstances, those cases are overruled. City of
Baldwin v. Woodard & Curran, Inc., 293
Ga. 19, 743 S.E.2d 381 (2013).
Promulgation of rules. — Even if a
state department employee manual given
to all employees did purport to establish
procedural protections for employees, its
promulgation was beyond the authority of
the director of the department and could
not bind the city. Sykes v. City of Atlanta,
235 Ga. App. 345, 509 S.E.2d 395 (1998).
Estoppel
The public is not estopped by the
unauthorized acts of its agents.
County Comm’rs v. O’Neal, 38 Ga. App.
158, 142 S.E. 914 (1928).
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Public is not estopped by any subsequent acts of the board of commissioners in recognizing an old line between two districts as the correct dividing
line, had the district lines been changed in
compliance with the requirements of law.
Camp v. Trapp, 209 Ga. 298, 71 S.E.2d 534
(1952).
State cannot be estopped by the
unauthorized actions of the state’s
agents or officials, be those actions negligent or intentional in character. P.C.
Gailey Contractors v. Exxon Co., 143 Ga.
App. 827, 240 S.E.2d 208 (1977).
Since the transfer of a prisoner was not
made pursuant to any order of court, being the result of some informal arrangement between the state and federal officers, it is immaterial that the state officers
may have acted improperly in this matter,
since the state would not be bound by the
act of such officers in releasing the prisoner without authority of law and the case
is the same as though the prisoner had
escaped from the custody of the state
officers. Jordan v. State, 41 Ga. App. 779,
154 S.E. 725 (1930).
When a state agent or official mistakenly paid medicaid benefits to a nursing
home which had previously been given
official notice by the state that medicaid
participation benefits would be discontinued, the state was not estopped from recovering those benefits erroneously paid.
Department of Pub. Health v. Perry, 123
Ga. App. 816, 182 S.E.2d 493 (1971).
The state is not estopped by the unauthorized acts of its agents, whether those
acts are negligent or intentional in nature. Ben Hill County Bd. of Educ. v.
Davis, 270 Ga. 452, 510 S.E.2d 826 (1999).
Because a mayor lacked authority to
unilaterally bind the town to a contract
with the contractor, any contract based on
an authorization from the mayor was unauthorized; this foreclosed the contractor
from asserting estoppel against the town.
Griffin Bros., Inc. v. Town of Alto, 280 Ga.
App. 176, 633 S.E.2d 589 (2006).
State cannot be estopped by unauthorized statements. — No officer,
agent, or employee of the state or the
Highway Department is authorized to erroneously represent the state’s ownership
of land and bind the state by such misrep-
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resentation. Waller v. State Hwy. Dep’t,
218 Ga. 605, 129 S.E.2d 772 (1963).
State is not estopped by statements
made by the state veterinarian when
the statements are not made in the exercise of any legal authority. Gill v. Cox, 163
Ga. 618, 137 S.E. 40 (1927).
A county could not be estopped by
the unauthorized actions of the human
resources director in entering into an alleged settlement agreement pertaining to
the termination of a police officer. Maner
v. Chatham County, 246 Ga. App. 265, 540
S.E.2d 248 (2000).
City was not estopped from exercising eminent domain powers on the
basis of unauthorized statements of its
agent to purchasers of city property about
the city’s intentions regarding condemnation. City of Marietta v. Edwards, 271 Ga.
349, 519 S.E.2d 217 (1999).
State can only be estopped from
asserting her right to her own property by legislative enactment or resolution. Standard Oil Co. v. State Revenue
Comm’n, 179 Ga. 371, 176 S.E. 1 (1934);
Waller v. State Hwy. Dep’t, 218 Ga. 605,
129 S.E.2d 772 (1963); P.C. Gailey Contractors v. Exxon Co., 143 Ga. App. 827,
240 S.E.2d 208 (1977).
A governing authority may not be
estopped regarding an ultra vires act.
City of Warner Robins v. Rushing, 259 Ga.
348, 381 S.E.2d 38 (1989).
City was not estopped from relying on a
provision of the city charter authorizing
nonrenewal of the term of the chief of
police, even though the city had not
abided by all the terms of its charter in the
past. City of Buchanan v. Pope, 222 Ga.
App. 716, 476 S.E.2d 53 (1996).
In a case involving the performance of
insurance consulting services pursuant to
an oral agreement with city officers who
did not have authority to make the agreement, the unauthorized nature of the contract precluded the consultants from asserting estoppel against the city. Walston
& Assocs. v. City of Atlanta, 224 Ga. App.
482, 480 S.E.2d 917 (1997).
City’s annexation of county roads
was not ultra vires, allowing defense
of estoppel. — City’s failure to finalize
the city’s annexation of county roads by
adopting an ordinance, preparing a sur-

45-6-5

vey, and filing the annexation with the
Georgia Secretary of State were errors of
omission, not ultra vires actions contrary
to former O.C.G.A. §§ 36-36-1 and
36-36-2 (see now O.C.G.A. §§ 36-36-20
and 36-36-21) which the city had no power
to take. Therefore, O.C.G.A. § 45-6-5 did
not preclude the city from contending that
the county was estopped from challenging
the annexation by the county’s failure to
object to the annexation for 20 years. City
of Holly Springs v. Cherokee County, 299
Ga. App. 451, 682 S.E.2d 644 (2009).
Detrimental reliance, which is a necessary element of any claim of equitable
estoppel, is not a factor when estoppel
cannot be applied as a matter of law. City
of Warner Robins v. Rushing, 259 Ga. 348,
381 S.E.2d 38 (1989).
Employees retirement system was
estopped from denying benefits as established prior to a judge’s retirement
because the judge had relied upon the
system’s calculation of benefits prior to
the time of submitting the judge’s resignation and the calculated benefits were paid
to the judge for a period of time after
retirement. Quillian v. Employees’ Retirement Sys., 259 Ga. 253, 379 S.E.2d 515
(1989).
City not estopped from recovering
water and sewer charges. — City was
not estopped from recovering the difference between the amount charged customers for water and sewer services under an
unauthorized agreement with the mayor,
and the amount required by a new rate
ordinance. City of Warner Robins v. Rushing, 259 Ga. 348, 381 S.E.2d 38 (1989).
A voluntary payment of taxes returned in the wrong county is not a
ground to estop the proper county from
collecting the tax on that property
wherein the personalty is used in business. Macon Coca-Cola Bottling Co. v. Evans, 214 Ga. 1, 102 S.E.2d 547 (1958).
Unauthorized waiver of sovereign
immunity. — The compensation of some
other person or persons for comparable
injuries on the same county property, or
the purchase of insurance for such purposes, does not create a cause of action in
a plaintiff suing a city in a tort action. The
defendant city would not be estopped by
such unauthorized waiver of the sovereign
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immunity of the county. Revels v. Tift
County, 235 Ga. 333, 219 S.E.2d 445
(1975).
Right of officer to challenge unconstitutional law. — When a public officer
can be held accountable for acting under
an unconstitutional law, such officer
should be able to challenge its constitutional validity, and should not be estopped
to do so. Richmond County v. Pierce, 234
Ga. 274, 215 S.E.2d 665 (1975).
Officer not entitled to rely on estoppel. — Board’s action in rescinding a
retired officer’s prior credited service was
not a recalculation, but an annulment of
an entitlement that had no legal basis and
was thus proper. The retired officer’s entitlement to the prior service credit never
vested, so the board lacked any power
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which was expressly conferred by law to
award the pension based on that prior
service, and the retired officer was not
entitled to relief under the doctrine of
estoppel. Dukes v. Board of Trs. for the
Police Officers Pension Fund, 280 Ga. 550,
629 S.E.2d 240 (2006).
Taxing authorities not estopped by
delay in denying tax exemption. —
Failure of the Board of Tax Assessors to
disallow claim for exemption until applicant had paid the amount of taxes otherwise due, did not relieve the applicant
from paying taxes on the amount finally
disallowed as an exemption, the exemption being claimed for the years 1941 and
1942 and approved by the tax receiver, but
disallowed by the tax assessors in 1943;
the taxing authorities were not estopped
by such delay. Harper v. Davis, 197 Ga.
762, 30 S.E.2d 481 (1944).

OPINIONS OF THE ATTORNEY GENERAL
Powers limited to those defined by
law. — Rule that the powers of public
boards and officers are limited to those
defined by law is of especial force when
the action in question is a disbursement of
public funds. 1971 Op. Att’y Gen. No. 71-9;
1979 Op. Att’y Gen. No. 79-73; 1991 Op.
Att’y Gen. No. 92-1.
Rule that the powers of public boards
and officers are limited to those defined by
law is of especial force when the action in
question is a disbursement of public
funds. 1991 Op. Att’y Gen. No. 92-1.
A Regional Development Center has
only such powers as are conferred upon it
by the legislature, either expressly or by
necessary implication. 1991 Op. Att’y Gen.
No. 92-1.
Especially concerning the expenditure of public funds. — An appropriate
starting point for any discussion of
whether or not a public board or officer in
Georgia is legally authorized to take a
given action is the observation that the
powers of public boards and officers are
limited in this state to those defined by
law, a rule which is of especial force when
the questioned power relates to an expenditure of public funds; it has been said to
justify such an expenditure there must be
a provision of law clearly providing for or

authorizing the expenditure. 1977 Op.
Att’y Gen. No. 77-46.
No absolution of superintendent by
school board. — Any purported absolution of a superintendent by a school board
after a superintendent has expended public funds entrusted to the superintendent’s care in a manner not authorized by
law would almost certainly be held by the
courts to be a nullity. 1971 Op. Att’y Gen.
No. 71-12.
Legislative authority necessary to
lease state property. — A state official
should have some direct legislative authority before entering upon a long term
lease of state property. 1945-47 Op. Att’y
Gen. p. 11.
Absent legislative authority, the
Commissioner of Agriculture may not
lease right-of-way through a farmers
market to a railroad. 1945-47 Op. Att’y
Gen. p. 11.
Acquisition of land by county
school board. — A county school board is
not authorized to acquire land for the
purpose of general construction and subsequent resale of the improved property.
1974 Op. Att’y Gen. No. 74-126.
Tax collector not estopped from collecting balance due. — Under this section, a tax collector, by accepting a check
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in less than the amount of taxes due by
the taxpayer, is not estopped from collecting the balance. 1945-47 Op. Att’y Gen. p.
552.
State not estopped by unauthorized
action of public officer. — The Insurance Commissioner does not have the authority to accept payment of taxes for a
five-year period and sign a binding agreement that this amount satisfies all claims

45-6-6

by the state against the insurer. 1969 Op.
Att’y Gen. No. 69-396.
Sales of sand removed from realty in
ordinary course of business were subject
to sales tax and the fact that an agent of
the Revenue Department previously advised the seller that such sales were not
taxable did not estop the commissioner
from asserting rights of the state to the
tax due. 1962 Op. Att’y Gen. p. 545.

RESEARCH REFERENCES
ALR. — Validity of statute or ordinance
vesting discretion in public officials without prescribing a rule of action, 12 ALR
1435; 54 ALR 1104; 92 ALR 400.
Malice as ground of attack on or relief
from acts or regulations of public officers
in exercise of discretionary powers, 57
ALR 208.
Custom or usage as enlarging statutory

powers of public officer or excusing performance of his duties in a manner other
than that prescribed by statute, 65 ALR
811.
Applicability of doctrine of estoppel
against government and its governmental
agencies, 1 ALR2d 338.
Estoppel of state or local government in
tax matters, 21 ALR4th 573.

45-6-6. Office property kept by public officers subject to inspection.
All books, papers, and other office property kept by any public officer
under the laws of this state may be copied or inspected subject to the
requirements of Article 4 of Chapter 18 of Title 50. (Laws 1831, Cobb’s
1851 Digest, p. 196; Code 1863, § 16; Code 1868, § 14; Code 1873, § 14;
Code 1882, § 14; Civil Code 1895, § 14; Civil Code 1910, § 14; Code
1933, § 89-601; Ga. L. 2012, p. 218, § 13/HB 397.)
Law reviews. — For article on the
2012 amendment of this Code section, see
29 Ga. St. U.L. Rev. 139 (2012).
JUDICIAL DECISIONS
O.C.G.A. § 45-6-6 applicable to clerk
of superior court. — This section does
not specifically name the clerk of the superior court, but applies to the clerk as a
public officer and the books in the clerk’s
office. Atlanta Title & Trust Co. v. Tidwell,
173 Ga. 499, 160 S.E. 620 (1931).
Clerk may not deny right of inspection. — This section does not declare that
the clerk shall have discretion to deny the
right of inspection, but it makes it mandatory that the clerk shall afford such
right to all under the conditions pre-

scribed by the law. Baldwin v. Ariail, 232
Ga. 376, 207 S.E.2d 17 (1974).
Private corporation’s right of inspection. — This section does not exclude
corporations operating for private gain
from the benefits and protection of the
recording Acts, but extends to ‘‘all the
citizens of this State.’’ Atlanta Title &
Trust Co. v. Tidwell, 173 Ga. 499, 160 S.E.
620 (1931).
Unauthorized copying of official records prohibited. — An attorney at law
has not, either in the attorney’s own right,
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or in behalf of a corporation represented
by the attorney, the right, against the
consent of the clerk of the superior court,
and without paying the attorney’s fees, to
make copies of or abstracts from the books
of record in the clerk’s office for the purpose of compiling abstracts of titles to be
used in a private abstract and land-title
business carried on by such attorney or

45-6-6

corporation. Booth v. Mitchell, 179 Ga.
522, 176 S.E. 396 (1934).
Records not included within section. — The records and files of the Motor
Vehicle Department listing all of the automobile owners of the state do not constitute ‘‘books’’ within the meaning of this
section. Grizzard v. State Revenue
Comm’n, 177 Ga. 845, 171 S.E. 765 (1933).

OPINIONS OF THE ATTORNEY GENERAL
Grand jury lists are public records
which are open to inspection. — Under Ga. L. 1959, p. 88, § 1 (see now
O.C.G.A. §§ 45-6-6 and 50-18-70), grand
jury lists are public records and as such
are matters which are open to inspection
by citizens of this state at a reasonable
time and place; any citizen, even a newspaper publisher, may copy the grand jury
list and also publish those lists in a newspaper, if the publisher so desires. 1967 Op.
Att’y Gen. No. 67-371.
Records of actions are public records. — Actions on account, notes, mortgage foreclosures, and garnishments are
‘‘public records’’ within Ga. L. 1959, p. 88,
§ 1 (see now O.C.G.A. § 50-18-70) since
they are required by law to be kept, as
well as within former Code 1933, § 89-601
(see now O.C.G.A. § 45-6-6) since they are
contained in books kept by a public officer
under the laws of Georgia; therefore, as
public records these matters should be
open to inspection by citizens of this state
at a reasonable time and place. 1967 Op.
Att’y Gen. No. 67-340.
Licensing applications submitted
to a state board are public records. —
Licensure applications submitted to the
State Board of Registration of Used Car
Dealers and their necessary parts are
public records and, therefore, applications
and related material become state records

open to public scrutiny when they are
received by the board; financial statements submitted are a necessary part of
this application and are, therefore, open
for public inspection; and it would not be
permissible for the board to return the
financial statements to the applicant
without subjecting them to public scrutiny. 1976 Op. Att’y Gen. No. 76-126.
When the board’s duties include
keeping the applications and related
materials. — The mere fact that a document is deposited or filed in a public office,
or with a public officer, or is in the custody
of a public officer, does not make it a public
record; the crucial aspect which makes
applications and related materials subject
to public scrutiny is the necessity for a
board to keep these documents in the
discharge of their proper duty. 1976 Op.
Att’y Gen. No. 76-126.
Daily records, diaries, summaries,
and computation sheets are not subject to inspection or copying under the
Open Records Statute (Art. 4, Ch. 18, T.
50); the Department of Transportation
may deny requests to examine or copy
such papers. 1973 Op. Att’y Gen. No.
73-55.
It is not proper for a county tax
commissioner to store tax records in
the commissioner’s home. 1975 Op.
Att’y Gen. No. U75-75.

RESEARCH REFERENCES
Am. Jur. 2d. — 66 Am. Jur. 2d, Records
and Recording Laws, § 26 et seq.
C.J.S. — 76 C.J.S., Records, § 93 et
seq.
ALR. — Restricting public access to
judicial records of state courts, 84 ALR3d

598.
Payroll records of individual government employees as subject to disclosure to
public, 100 ALR3d 699.
Warrantless search by government employer of employee’s workplace locker,
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desk, or the like as violation of fourth
amendment privacy rights — federal
cases, 91 ALR Fed 226.

45-6-7. Duty of incumbent to deliver office property to successor — Generally.
When any office is vacated, it is the duty of the incumbent, when
requested, to deliver all books, papers, and other office property to his
qualified successor. (Orig. Code 1863, § 166; Code 1868, § 161; Code
1873, § 172; Code 1882, § 172; Civil Code 1895, § 269; Civil Code 1910,
§ 304; Code 1933, § 89-602.)
Cross references. — Provision in quo
warranto judgment for delivery to proper

officer of all books and papers belonging to
the public office in question, § 9-6-66.

JUDICIAL DECISIONS
Complete relief granted in equity.
— Equity, having properly taken jurisdiction of the matter which was the gist of
the injunction proceeding (prevention of
discharged deputy from further performing duties of former office) had the right to
give complete relief as to the incidental
matters of possession of official keys and
papers, irrespective of whether or not as
to such incidental matters alone the peti-

tioner would have had an adequate remedy at law by trover as to the keys, and by
proceedings under this section as to the
official papers. Denson v. Tarver, 186 Ga.
180, 197 S.E. 242 (1938).
Cited in Altman v. Taylor, 178 Ga. 689,
173 S.E. 828 (1934); Daniel v. Citizens &
S. Nat’l Bank, 182 Ga. 384, 185 S.E. 696
(1936).

RESEARCH REFERENCES
C.J.S. — 76 C.J.S., Records, § 37.
ALR. — Duty of outgoing officer to see
that person to whom money or other prop-

erty is turned over is a duly qualified
successor, 106 ALR 195.

45-6-8. Duty of incumbent to deliver office property to successor — Retiring judicial or ministerial officers or state’s
attorneys.
Upon retiring from office, all judicial officers, ministerial officers, or
state’s attorneys who receive any books, papers, or other office property
from the state shall deliver those materials over to their successors.
(Orig. Code 1863, § 170; Code 1868, § 165; Code 1873, § 176; Code
1882, § 176; Civil Code 1895, § 273; Civil Code 1910, § 308; Code 1933,
§ 89-606.)
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RESEARCH REFERENCES
C.J.S. — 76 C.J.S., Records, § 37.

45-6-9. Duty of incumbent to deliver office property to successor — When incumbent deceased or cannot be found.
If a vacancy occurs because of death or if the incumbent cannot be
found at the time a demand is made, it shall be the duty of any person
having possession or control of any books, papers, or other office
property or any part thereof to deliver it to the successor; and any rights
and remedies shall be the same against such person as against the
officer who is deceased or cannot be found. (Orig. Code 1863, § 167;
Code 1868, § 162; Code 1873, § 173; Code 1882, § 173; Civil Code
1895, § 270; Civil Code 1910, § 305; Code 1933, § 89-603.)
45-6-10. Duty of incumbent to deliver office property to successor — Failure to comply; search for and seizure of office
property.
At the time appointed or at any other time to which the matter may
be adjourned after a copy of the show cause order had been personally
served on the person refusing to deliver the books, papers, and other
office property, the judge shall proceed to inquire into the circumstances. If it appears that the books, papers, and other office property
are withheld, the judge must order the same delivered immediately to
the successor and on failure of the person so ordered to comply, the
judge shall issue a warrant, directed to any officer of the county or of the
adjoining county authorized to make an arrest, to arrest such person
and commit him to jail, where he shall remain until he complies with
said order or is otherwise discharged by law. At the same time and in
the same way the judge shall command such officer to search such
places as may be designated in the warrant for the books, papers, and
other office property and to seize and bring them before him or some
other official authorized to preside. If it appears that the books, papers,
and other office property belong to the office, the judge shall cause them
to be delivered to the successor. The payment of costs is in the discretion
of the court. These proceedings do not interfere with Code Section
45-6-14 on this subject. (Orig. Code 1863, § 169; Code 1868, § 164;
Code 1873, § 175; Code 1882, § 175; Civil Code 1895, § 272; Civil Code
1910, § 307; Code 1933, § 89-605; Ga. L. 1984, p. 22, § 45.)
JUDICIAL DECISIONS
Order by superior court not
reviewable. — The proceeding authorized by this section for the purpose of

compelling the delivery of books, papers,
or other property, is not, when instituted
before a judge of the superior court, a
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proceeding in any superior court; and consequently no order passed by such officer
upon such a proceeding is reviewable by a
writ of error to the Supreme Court.

45-6-13

Grimsley v. Morgan, 47 Ga. App. 183, 170
S.E. 91 (1933); Chandler v. Barefield, 178
Ga. 265, 172 S.E. 919 (1934).

45-6-11. Duty of incumbent to deliver office property to successor — Proceedings by successor.
If any person shall neglect or refuse to deliver books, papers, or other
office property after demand has been made, the successor shall make
complaint to the judge of the probate court of the county or to the judge
of the superior court of the circuit in which the person refusing resides
or, if neither can be had, to the judge of the superior court of an
adjoining circuit; and if such officer is satisfied from the oath of
complainant or otherwise that books, papers, or other office property
are being withheld, he shall grant an order requiring the person so
refusing to show cause, on a day and at a place named in such order,
why he should not be compelled to deliver over such property. (Ga. L.
1853-54, p. 27, § 1; Code 1863, § 168; Code 1868, § 163; Code 1873,
§ 174; Code 1882, § 174; Civil Code 1895, § 271; Civil Code 1910,
§ 306; Code 1933, § 89-604.)
JUDICIAL DECISIONS
Cited in Daniel v. Citizens & S. Nat’l
Bank, 182 Ga. 384, 185 S.E. 696 (1936);

Patten v. Miller, 190 Ga. 105, 8 S.E.2d 776
(1940).

45-6-12. Duty of incumbent to deliver office property to successor — Director of Division of Archives and History to
act as agent when office abolished or no successor
appointed.
The director of the Division of Archives and History, or his or her
designee, is authorized to act as agent for any public officer or his or her
successor in office, or in those cases where the office is abolished or no
successor is appointed or elected, to recover books, papers, and other
office property in the manner provided in Code Sections 45-6-10 and
45-6-11. The director may initiate such action on his or her own volition
and succeeds to all rights and remedies as the successor in office would
normally have in the property. (Code 1933, § 89-605.1, enacted by Ga.
L. 1977, p. 567, § 1; Ga. L. 2002, p. 532, § 8.)
45-6-13. Duty of incumbent to deliver office property to successor — Liability for costs of office property upon failure
to deliver.
Upon failure to deliver any books, papers, or other office property
after demand has been made by the incoming officer, the retiring
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judicial or ministerial officer shall be liable for three times the initial
cost of such books, papers, or other office property, to be retained out of
his salary, if a salaried officer, or if not a salaried officer and the said
amount has not been retained, he shall be subject to action and recovery
by his successor in the name of the state. (Orig. Code 1863, § 171; Code
1868, § 166; Code 1873, § 177; Code 1882, § 177; Civil Code 1895,
§ 274; Civil Code 1910, § 309; Code 1933, § 89-607.)
JUDICIAL DECISIONS
Cited in Patten v. Miller, 190 Ga. 105, 8
S.E.2d 776 (1940).

45-6-14. Duty of incumbent to deliver office property to successor — Failure to deliver office property.
After the expiration of his term, if any officer shall willfully and
unlawfully withhold or detain from his successor the books, papers, or
other office property belonging to his office or if he shall mutilate,
destroy, take away, or otherwise prevent the complete possession by his
successor of such books, papers, or other office property, then he shall be
guilty of a misdemeanor. (Laws 1833, Cobb’s 1851 Digest, pp. 805, 806;
Code 1863, § 4368; Code 1868, § 4406; Code 1873, § 4474; Code 1882,
§ 4474; Penal Code 1895, § 283; Penal Code 1910, § 287; Code 1933,
§ 89-9905.)
RESEARCH REFERENCES
C.J.S. — 76 C.J.S., Records, § 37.
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CHAPTER 7
SALARIES AND FEES
Sec.
45-7-24.

Article 1
General Provisions
Sec.
45-7-1.
45-7-2.
45-7-3.

45-7-4.
45-7-5.
45-7-6.

45-7-7.

45-7-8.
45-7-9.

Payment for personal services
by state departments.
Compensation of state official
for serving in ex officio position.
Compensation of state officials
designated in Code Sections
45-7-4, 45-7-20, and 45-7-21;
reimbursement of members of
General Assembly serving on
advisory boards and similar
entities of the executive and
judicial branches.
Annual salaries of certain state
officials; cost-of-living adjustments.
Compensation of Lieutenant
Governor.
Members of boards and other
public entities not to be paid
for more than one meeting per
day.
Compensation and allowances
of certain officials not to be
changed without giving public
notice.
Officer dismissal for charging
or taking fees not allowed or for
services not performed.
Compensation for line-of-duty
injuries of full-time state employees; exceptions.
Article 2

Reimbursement of Expenses
45-7-20.
45-7-21.

45-7-22.
45-7-23.

Reimbursement of travel costs
for certain officials.
Expense allowance and travel
cost reimbursement for members of certain boards and commissions.
Reimbursement for relocation
expenses — Authorization generally.
Reimbursement for relocation
expenses — Conditions.

Reimbursement for relocation
expenses — Rules, regulations,
and policies.
45-7-25. Advance travel funds — Employee trust accounts authorized.
45-7-26. Advance travel funds — Rules
and regulations for accounting
of funds.
45-7-27. Advance travel funds — Accounting and reimbursement
of unused funds.
45-7-28. Advance travel funds — Lien
when employee fails to file accounting or reimburse funds.
45-7-28.1. Employee travel reimbursement; rules and regulations to
be issued by the Department of
Audits and Accounts and the
Office of Planning and Budget
[Repealed].
45-7-29. Reimbursement for expenses of
lodging and air fare — Supporting documentation required.
45-7-30. Reimbursement for expenses of
first-class air fare.
45-7-31. Reimbursement for expenses
— Per diem allowances.
45-7-32. Unlawful use of travel advance
received from public funds for
nongovernmental
purposes;
fraudulent request for reimbursement of expenses; penalty for violations.
45-7-33. Reimbursement for expenses
in filing application for commercial driver’s license.
45-7-34. Rules and regulations for administering
reimbursement
programs.
Article 3
Salary Deductions
45-7-50.
45-7-51.
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45-7-52.
45-7-53.
45-7-54.

45-7-55.
45-7-56.
45-7-57.
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Deductions for payments to
credit unions.
Deductions for payment of
parking and van pool fees.
Voluntary contributions by
state government employees
through payroll deductions to
certain not for profit organizations.
Deductions for transit passes
and other fare media.
Deductions for purchase of personal computing and computer
related equipment.
Deduction from wages for contributions into savings trust
accounts.

Sec.
45-7-74.

45-7-70.
45-7-71.
45-7-72.
45-7-73.

Purpose of article.
Professional services fees to be
identified in financial records.
Statements or reports to Attorney General and state auditor.
State auditor to prescribe form
and date for submission of reports.

Cross references. — Authority of General Assembly to prescribe compensation

State auditor to provide report
of fees to various state officials.
Article 5

State Commission on Compensation
45-7-90.
45-7-91.
45-7-92.
45-7-93.
45-7-94.
45-7-95.

Article 4
Disclosure of Professional Services
Fees

T.45, C.7, A.1

45-7-96.

Creation; purpose.
Composition;
qualifications,
appointment, vacancies of
members.
Oath, salary, expenses of members; meetings generally.
Organizational meeting; employment of staff.
Commission to make comparative study of compensation.
Commission to file written report of recommended compensation; bill to be introduced
into General Assembly; procedure for adoption of bill.
Construction of article.
Article 6
Temporary Furloughs

45-7-110. Criteria for order; notice; applicability; effect of other laws;
effect on retirement or pension
system; repealer [Repealed].

and allowances for executive officers, Ga.
Const. 1983, Art. V, Sec. III, Para. III.

ARTICLE 1
GENERAL PROVISIONS
OPINIONS OF THE ATTORNEY GENERAL
Waiver of compensation. — An
elected public official cannot waive the

compensation of that office established by
law. 1985 Op. Att’y Gen. No. 85-13.

RESEARCH REFERENCES
ALR. — Constitutional provision
against increasing compensation during
term of office as applicable where new
duties are imposed on officer after taking
office, 51 ALR 1522; 170 ALR 1438.
Validity and effect of agreement by pub-

lic officer or employee to accept less than
compensation or fees fixed by law, or of
acceptance of reduced amount, 118 ALR
1458; 160 ALR 490.
Constitutional or statutory limitation of
compensation of public officer as applica-
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ble to one in governmental service who is
paid in whole or part from funds not
derived from taxation, 135 ALR 1033.
Constitutional provision against increase in compensation of public officer
during term of office as applicable to statute providing for first time for compensation for office, 144 ALR 685.
Constitutional or statutory inhibition of
change of compensation of public officer as

45-7-3

applicable to one appointed or elected to
fill vacancy, 166 ALR 842.
Payment of salary to de facto officer or
employee as defense to action or proceeding by de jure officer or employee for
salary, 64 ALR2d 1375.
Payroll records of individual government employees as subject to disclosure to
public, 100 ALR3d 699.

45-7-1. Payment for personal services by state departments.
The director of the Office of Planning and Budget is authorized, in his
discretion, to require any department of state government to calculate
and to make payment for personal services on the basis of 26 pay
periods per year. (Ga. L. 1967, p. 125, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 275.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 374 et seq, 381 et seq.

45-7-2. Compensation of state official for serving in ex officio
position.
No state official who receives, as a part of his compensation, pay for
service on an ex officio office or position held by such officer shall receive
any compensation for such service in any such ex officio office created
subsequent to May 1, 1963, unless the statute creating the ex officio
office shall specifically provide for compensation for the ex officio officer.
(Ga. L. 1963, p. 586, § 1.)
RESEARCH REFERENCES
ALR. — Compensation of public officers
or employees for services rendered under
an unconstitutional act, 101 ALR 1417.
Validity and effect of agreement by pub-

lic officer or employee to accept less than
compensation of fees fixed by law, or of
acceptance of reduced amount, 160 ALR
490.

45-7-3. Compensation of state officials designated in Code Sections 45-7-4, 45-7-20, and 45-7-21; reimbursement of members of General Assembly serving on advisory boards
and similar entities of the executive and judicial
branches.
(a) Unless specifically stated otherwise, the state officials designated
in Code Sections 45-7-4, 45-7-20, and 45-7-21 shall not receive from
state funds any compensation, salary, contingent expense allowance,
longevity pay, or allowance of any kind other than that specified or
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provided for in such Code sections. The annual salary for each such
official shall be paid in equal monthly or semimonthly installments.
(b) Members of the General Assembly may be reimbursed from funds
of the executive and judicial branches of state government for their
service upon advisory or investigative boards, committees, commissions, and other similar entities of the executive and judicial branches,
subject to the following conditions:
(1) Such reimbursement shall be limited to actual expenses incurred or to actual travel expenses incurred and a per diem allowance
not to exceed the per diem allowance paid to members of the General
Assembly for service on interim committees of the General Assembly,
provided that a mileage allowance for use of a personal motor vehicle
may be substituted for actual expenses incurred in the use of the
vehicle; and
(2) No such reimbursement shall be paid to any member of the
General Assembly for any day upon which the member of the General
Assembly receives compensation or reimbursement from the legislative branch of state government.
Members of the General Assembly are expressly authorized to receive
reimbursement as provided for in this subsection, and the executive
and judicial branches of state government are expressly authorized to
pay reimbursement as provided for in this subsection. (Ga. L. 1973, p.
701, § 1; Ga. L. 1978, p. 4, § 1; Ga. L. 1988, p. 284, § 1.)
Cross references. — Acceptance of
other compensated office or appointment

by member of General Assembly, Ga.
Const. 1983, Art. III, Sec. II, Para. IV.

JUDICIAL DECISIONS
Purpose of Ga. L. 1978, p. 4, §§ 1 and
4 (see now O.C.G.A. §§ 45-7-3 and
45-7-21) is to set limitations on current
earnings and expenses of those in high
governmental office and not to penalize
those who assume such office by requiring
forfeiture of a previously accrued payment
obligation of the state. State v. O’Neal, 155
Ga. App. 870, 273 S.E.2d 631 (1980).
Applicability to officer already in
office. — During officer’s tenure as Com-

missioner of Department of Administrative Services, appellee was subject to limitations
regarding
compensation
contained in Ga. L. 1978, p. 4, §§ 1 and 4
(see now O.C.G.A. §§ 45-7-3 and 45-7-21),
notwithstanding that appellee assumed
office several months prior to enactment
of legislation governing compensation.
State v. O’Neal, 155 Ga. App. 870, 273
S.E.2d 631 (1980).

OPINIONS OF THE ATTORNEY GENERAL
A public official subject to the Compensation Act, cannot be paid for accumulated annual leave. 1979 Op. Att’y
Gen. No. 79-34.
Estate cannot be paid for annual

leave. — The estate of a constitutional
officer whose salary is set by the Compensation Act, cannot be paid for any amount
of the officer’s accrued leave. 1979 Op.
Att’y Gen. No. 79-34.
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Compensatory time restrictions. —
Compensatory time cannot be earned,
credited, or granted to state constitutional
officers and officials whose compensation
is set by the State Compensation Act,
1985 Op. Att’y Gen. No. 85-6.

45-7-4

For disposition of accrued leave
when commissioner of natural resources
resigned to become commissioner of labor,
see 1985 Op. Att’y Gen. No. 85-59.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 271 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 374 et seq, 381 et seq.
ALR. — Validity of agreement by public
officer or employee to accept less than
compensation or fees fixed by law, 70 ALR
972; 118 ALR 1458; 160 ALR 490.
Right of public officers or employees to
preference or priority in payment of their
salaries or fees and expenses, 92 ALR 635.

Validity of contract by officer with public for rendition of new or special services
to be paid for in addition to regular compensation, 159 ALR 606.
Constitutional provision fixing or limiting salary of public officer as precluding
allowance for expenses or disbursements,
5 ALR2d 1182.

45-7-4. Annual salaries of certain state officials; cost-of-living
adjustments.
(a) The annual salary of each of the state officials listed below shall
be as follows:
(1) Governor ................................................ $ 60,000.00
An allowance in an amount specified in the appropriations Act shall also be provided for the
operation of the Governor’s mansion.
(2) Lieutenant Governor .................................

54,920.00

(3) Adjutant general
The adjutant general shall continue to receive the
pay and allowances under the same procedure
as provided by law.
(4) Commissioner of Agriculture ....................... 100,429.00
(5) Attorney General ......................................

114,633.00

(6) Reserved.
(7) Commissioner of Insurance ......................... 100,396.00
(8) Reserved.
(9) Commissioner of Labor .............................. 100,418.00
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The above amount of salary for the Commissioner
of Labor shall include any compensation received from the United States government and
the amount of state funds paid shall be reduced
by the amount of compensation received from
the United States government.
(10) Reserved.
(11) Each member of the Public Service Commission .....................................................

96,655.00

(12) Reserved.
(13) State School Superintendent ....................... 102,708.00
(14) Secretary of State ..................................... 102,708.00
(15) Reserved.
(16) Reserved.
(17) Reserved.
(18) Each Justice of the Supreme Court ............... 175,600.00
(19) Each Judge of the Court of Appeals ............... 174,500.00
(20) Each superior court judge ........................... 126,265.00
(21) Each district attorney ................................ 120,072.00
(22) Each member of the General Assembly ..........
(A) Reserved.
(B) Each member of the General Assembly shall
also receive the allowances provided by law.
The amount of the daily expense allowance
which each member is entitled to receive under
the provisions of Code Section 28-1-8 shall be as
provided in that Code section. The mileage
allowance for the use of a personal car on
official business shall be the same as that
received by other state officials and employees.
(C) In addition to any other compensation and
allowances authorized for members of the General Assembly, each member may be reimbursed for per diem differential and for actual
expenses incurred in the performance of duties
within the state as a member of the General
Assembly in an amount not to exceed $7,000.00
per year. Expenses reimbursable up to such
118
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amount shall be limited to one or more of the
following purposes: lodging, meals, per diem
differential, postage, personal services, printing and publications, rents, supplies (including
software), telecommunications, transportation,
utilities, and purchasing or leasing of equipment. If equipment purchased by a member has
a depreciated value of $100.00 or less when
such member leaves office, the equipment does
not need to be returned to the state. No reimbursement shall be made for any postage which
is used for a political newsletter. No reimbursement shall be paid for lodging or meals for any
day for which a member receives the daily
expense allowance as provided in this paragraph. Such expenses shall be reimbursed upon
the submission of sworn vouchers to the legislative fiscal office. Such sworn vouchers shall be
accompanied by a supporting document or documents showing payment for each expense
claimed or an explanation of the absence of
such documentation. No sworn voucher or supporting document shall be required for per
diem differential.
(D) The amount of per diem differential which
may be claimed for each day under subparagraph (C) of this paragraph shall be the difference between the daily expense allowance authorized for members of the General Assembly
and $119.00; provided, however, that the General Appropriations Act for any fiscal year may
increase such amount of $119.00 per day to an
amount not in excess of the federal per diem
rate then in effect for the state capital as
specified by the General Services Administration. Per diem differential shall be paid by the
legislative fiscal office to the member upon the
member’s notification to the legislative fiscal
office of the days for which the daily expense
allowance was received for which the member
wishes to claim the per diem differential, and
the legislative fiscal office shall keep a record of
the days for which per diem differential is so
claimed and paid.
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(E) For the purposes of this paragraph, a year
shall begin on the convening date of the General Assembly in regular session each year and
end on the day prior to the convening of the
General Assembly in the next calendar year.
Any voucher or claim for any reimbursement
for any year as defined in this paragraph shall
be submitted no later than the fifteenth of April
immediately following the end of such year. No
reimbursement shall be made on any voucher
or claim submitted after that date. Any
amounts remaining in such expense account at
the end of the first year of the two year biennium may be claimed for expenses incurred
during the second year of the two year biennium. Any amounts remaining in any expense
account which are not so claimed by April 15 of
the year following the second year of the biennium and any amounts claimed which are
returned as hereafter provided for in this paragraph shall lapse and shall be remitted by the
legislative fiscal office to the general fund of the
state treasury. Any former member of the General Assembly may be reimbursed for expenses
incurred while a member of the General Assembly upon compliance with the provisions of this
paragraph. The Legislative Services Committee is empowered to provide such procedures as
it deems advisable to administer the provisions
of this paragraph, including, but not limited to,
definitions of the above list of items for which
reimbursement may be made and the form of
the voucher or claim which must be submitted
to the legislative fiscal office. In the event of any
disagreement as to whether any reimbursement shall be made or any allowance shall be
paid, the Legislative Services Committee shall
make the final determination. In the event any
reimbursement is made or any allowance is
paid and it is later determined that such reimbursement or payment was made in error, the
person to whom such reimbursement or payment was made shall remit to the legislative
fiscal office the amount of money involved. In
the event any such person refuses to make such
remittance, the legislative fiscal office is autho120
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rized to withhold the payment of any other
moneys to which such person is entitled until
the amount of such reimbursement or payment
which was made in error shall be realized.
(23) Speaker of the House of Representatives ........

17,800.00

The Speaker of the House of Representatives
shall also receive the salary and allowances
authorized as a member of the General Assembly. Upon the taking of office by the members of
the General Assembly on the convening day of
the regular session of the General Assembly in
1983, the annual salary of the Speaker of the
House of Representatives shall become
$22,800.00. After such date, the Speaker shall
also receive as additional salary a sum equal to
the amount of salary over $30,000.00 per annum which is received by the Lieutenant Governor as of that date or thereafter; and the
salary of the Speaker shall be adjusted at the
beginning of each term so as to include such
additional sum.
(24) President Pro Tempore of the Senate .............

4,800.00

The President Pro Tempore of the Senate shall
also receive the salary and allowances authorized as a member of the General Assembly.
(25) Speaker Pro Tempore of the House of
Representatives ......................................

4,800.00

The Speaker Pro Tempore of the House of Representatives shall also receive the salary and
allowances authorized as a member of the General Assembly.
(b) As a cost-of-living adjustment except as qualified below as to
members and member-officers of the General Assembly, the annual
salary of each state official whose salary is established by Code Section
45-7-3, this Code section, and Code Sections 45-7-20 and 45-7-21,
including members of the General Assembly, the Speaker of the House
of Representatives, the President Pro Tempore of the Senate, and the
Speaker Pro Tempore of the House of Representatives, may be increased by the General Assembly in the General Appropriations Act by
a percentage not to exceed the average percentage of the general
increase in salary as may from time to time be granted to employees of
the executive, judicial, and legislative branches of government. How121
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ever, any increase for such officials shall not include within-grade step
increases for which employees subject to compensation plans authorized and approved in accordance with Code Section 45-20-4 are
eligible. Any increase granted pursuant to this subsection shall become
effective at the same time that funds are made available for the
increase for such employees, except increases for members and
member-officers of the General Assembly. That portion of the increase
determined by the Legislative Services Committee to reflect a
cost-of-living increase based upon objective economic criteria shall
become effective for members and member-officers at the same time
that funds are made available for the increase for such employees. The
balance of the increase for members and member-officers of the General
Assembly shall become effective on the convening of the next General
Assembly in January of the next odd-numbered year. The Office of
Planning and Budget shall calculate the average percentage increase.
(c) The annual salary being received on June 30, 1980, shall be
increased by 8 percent for each state official listed in subsection (a) of
this Code section who:
(1) Is not a member of the General Assembly; and
(2) Is not a contributing member of a state retirement system and,
therefore, does not benefit by or participate in any program
whereunder a portion of the employee contributions to the state
retirement system are made on behalf of the employee by the
employer. (Ga. L. 1973, p. 701, § 2; Ga. L. 1978, p. 4, § 2; Ga. L. 1978,
p. 902, § 1; Ga. L. 1980, p. 756, § 1; Ga. L. 1980, p. 758, § 1; Ga. L.
1980, p. 925, § 19; Ga. L. 1981, p. 894, § 1; Ga. L. 1982, p. 1255, § 1;
Ga. L. 1983, p. 3, § 34; Ga. L. 1983, p. 719, § 1; Ga. L. 1983, p. 1401,
§ 20; Ga. L. 1983, p. 1831, §§ 1-3; Ga. L. 1984, p. 22, § 45; Ga. L.
1984, p. 444, § 1; Ga. L. 1984, p. 717, § 1; Ga. L. 1984, p. 808, §§ 1,
2; Ga. L. 1985, p. 283, § 1; Ga. L. 1985, p. 493, § 1; Ga. L. 1985, p.
524, § 1; Ga. L. 1985, p. 672, §§ 1, 2; Ga. L. 1986, p. 877, § 1; Ga. L.
1988, p. 154, § 1; Ga. L. 1988, p. 284, § 2; Ga. L. 1989, p. 212, § 1;
Ga. L. 1989, p. 579, § 5; Ga. L. 1991, p. 1363, § 1; Ga. L. 1992, p. 6,
§ 45; Ga. L. 1994, p. 851, §§ 1, 2; Ga. L. 1994, p. 1065, § 1; Ga. L.
1995, p. 10, § 45; Ga. L. 1995, p. 1018, §§ 1, 2; Ga. L. 1996, p. 1302,
§ 2; Ga. L. 1999, p. 910, § 4; Ga. L. 1999, p. 1213, §§ 5, 6, 7; Ga. L.
1999, p. 1242, §§ 2, 2.1; Ga. L. 2001, p. 783, § 1; Ga. L. 2002, p. 415,
§ 45; Ga. L. 2006, p. 414, § 5/HB 268; Ga. L. 2009, p. 745, § 1/SB 97;
Ga. L. 2012, p. 446, § 2-69/HB 642; Ga. L. 2015, p. 919, § 1-9/HB
279.)
The 2015 amendment, effective January 1, 2016 substituted ‘‘175,600.00’’ for
‘‘139,418.00’’ in paragraph (a)(18); substituted ‘‘174,500.00’’ for ‘‘138,556.00’’ in

paragraph
(a)(19),
substituted
‘‘126,265.00’’ for ‘‘99,862.00’’, and deleted
‘‘Each superior court judge shall also receive any supplement paid to such judge
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by the county or counties of such judge’s
judicial circuit as may be provided for by
law. Each superior court judge shall also
receive reimbursement of travel expenses
as provided by law.’’ in paragraph (a)(20);
and
substituted
‘‘120,072.00’’
for
‘‘107,905.00’’, and deleted ‘‘Each district
attorney shall also receive any supplement paid to such district attorney by the
county or counties of such district attorney’s judicial circuit as may be provided
for by law. Each district attorney shall
also receive reimbursement of travel expenses as provided by law.’’ in paragraph
(a)(21). See editor’s note for effective date.
Cross references. — Reimbursement
of superior court judges for travel and
other expenses, §§ 15-6-30et seq. Additional compensation of district attorneys,
and as to reimbursement of district attorneys and assistant district attorneys for
travel expenses, § 15-18-10. Further provisions regarding salary and allowances of
members of General Assembly, Speaker of
House of Representatives, and other officers, § 28-1-8. Requirements regarding
introduction of bills changing compensation for state officials or department or
agency heads, § 28-5-1 et seq. Reimbursement of expenses of state officials generally, § 45-7-20 et seq. Recommendations
of amount of compensation to be established by law for constitutional state officers, § 45-7-90 et seq. Legal mileage allowance, § 50-19-7.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1985, ‘‘government’’ was substituted for ‘‘Government’’
in two places in paragraph (a)(9) of subsection (a).
Pursuant to Code Section 28-9-5, in
1991, the comma was deleted following
‘‘General Assembly’’ near the middle of
subsection (b).
Pursuant to Code Section 28-9-5, in
1992, ‘‘Code Section 45-7-3, this Code section, and Code Sections 45-7-20 and
45-7-21’’ was substituted for ‘‘Code Sections 45-7-3, this Code section, 45-7-20,
and 45-7-21’’ in subsection (b).
Editor’s notes. — Ga. L. 1983, p. 1401,
§ 1, not codified by the General Assembly,
provided that: ‘‘It is the intent of this Act
to implement certain changes required by
Article IV, Section V, Paragraph I, sub-
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paragraph (b) of the Constitution of the
State of Georgia.’’
Ga. L. 1988, p. 284, § 3, not codified by
the General Assembly, provided that the
1988 amendment would become effective
on the convening date of the 1989 regular
session of the General Assembly. The session convened on January 9, 1989.
Ga. L. 1989, p. 212, § 2, not codified by
the General Assembly, provides that for
purposes only of the general appropriations Act for the year beginning July 1,
1989, the cost-of-living adjustment provisions of subsection (b) of Code Section
45-7-4 shall not apply with respect to
Justices of the Supreme Court and Judges
of the Court of Appeals.
Ga. L. 1991, p. 1363, § 2, not codified by
the General Assembly, provides that the
1991 amendment shall apply with respect
to claims for expense reimbursements
submitted on or after April 16, 1991.
Ga. L. 1996, p. 6, § 45, not codified by
the General Assembly, provides: ‘‘(1) Notwithstanding the reenactment of the Official Code of Georgia Annotated by Section
54 of this Act, the increase in the amount
of daily expense allowances for each member of the General Assembly which is
contained in the third undesignated paragraph [now subparagraph (B)] of paragraph (22) of subsection (a) of Code Section 45-7-4, relating to annual salaries of
certain state officials, shall not become
effective until the date specified in the
1995 Act amending such language. Until
such time, such undesignated paragraph
shall read as it formerly existed.’’
Ga. L. 1996, p. 1302, § 3, not codified by
the General Assembly, provides, in part,
that the amount of daily expense allowance shall remain $59.00 until the convening date of the 1997 regular session of the
General Assembly and that on and after
such date the allowance shall be $75.00.
Ga. L. 1999, p. 1213, § 10, not codified
by the General Assembly, provides that:
‘‘If the appropriations Act of the fiscal year
beginning July 1, 1999, and ending June
30, 2000, provides a percentage increase
in salary for the officials affected by this
Act, as authorized in subsection (b) of
Code Section 45-7-4, such percentage increase shall be cumulative and in addition
to the increases provided under Section 5
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(paragraphs (4) through 21 of subsection
(a) of Code Section 45-7-4) of this Act.’’
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,
2012, shall be transferred to the Department of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
Ga. L. 2015, p. 919, § 4-1(b), not codified
by the General Assembly, provides that:
‘‘(b)(1) Part I of this Act shall become

45-7-4

effective only if funds are appropriated for
purposes of Part I of this Act in an appropriations Act enacted at the 2015 regular
session of the General Assembly.
‘‘(2) If funds are so appropriated, then
Part I of this Act shall become effective on
July 1, 2015, for purposes of making the
initial appointments of the Court of Appeals Judges created by Part I of this Act,
and for all other purposes, Part I of this
Act shall become effective on January 1,
2016.
‘‘(3) If funds are not so appropriated,
then Part I of this Act shall not become
effective and shall stand repealed on July
1, 2015.’’ Funds were appropriated at the
2015 session of the General Assembly.
Law reviews. — For article discussing
judicial compensation, see 14 Ga. St. B.J.
110 (1978).

JUDICIAL DECISIONS
Superior court judge was state employee. — Trial court did not err in determining that a deceased Georgia superior
court judge was a State of Georgia employee but not a county employee for purposes of the exclusive remedy provision
under O.C.G.A. § 34-9-11(a) of the Georgia Workers’ Compensation Act in a claim
by the judge’s widow against county sheriffs, arising from the murder of the judge
while in a courtroom, as the judge was
vested with the judicial power of the State
of Georgia under Ga. Const. 1983, Art. VI,

Sec. I, Para. I and was defined as a ‘‘state
official’’
pursuant
to
O.C.G.A.
§ 45-7-4(a)(20) for compensation purposes; the fact that the county asserted
that the widow could obtain workers compensation benefits and that it offered her
the judge’s funeral expenses, both of
which sums the widow refused, or that it
contributed a supplemental amount to the
judge’s salary, did not make the judge a
county employee. Freeman v. Barnes, 282
Ga. App. 895, 640 S.E.2d 611 (2006).

OPINIONS OF THE ATTORNEY GENERAL
Taxation of expense allowances. —
Amounts paid to state officials for expenses are part of such official’s gross
income and are taxable to the extent that
they are not used for such official business
purposes. 1969 Op. Att’y Gen. No. 69-190.
Certain salary increases considered cost-of-living increases. — Salary
increases appropriated under general salary increase section of appropriations Act
are considered cost-of-living increases. In
other words, salary increases granted to
state employees under state merit system
effective July 1, 1980, are considered
cost-of-living increases. 1980 Op. Att’y
Gen. No. 80-129.

Effect of ‘‘general’’ salary increases
for employees. — The appropriation for
the 1993-94 fiscal year authorizing pay
raises for employees and state officers, but
excluding members of the General Assembly, is consistent with state law and the
Lieutenant Governor is entitled to receive
a cost-of-living adjustment (COLA). 1993
Op. Att’y Gen. No. U93-13.
Intent of subsection (c) was to increase take-home income of certain state
employees and officials by requiring an
employer to pay a large portion of contribution previously paid by a member to
state retirement programs. 1980 Op. Att’y
Gen. No. 80-129.
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Effect of O.C.G.A. § 45-7-4(c) on salary of district attorney. — Subsection
(c) of this section was intended to increase
the salary of a district attorney, whose
salary is set by this section by eight percent if that district attorney did not receive advantage of employer pick-up of
contributions to district attorney’s retirement system. 1980 Op. Att’y Gen. No.
80-129.
Eight percent salary increase calculated on basis of pre-July 1, 1980,
salary. — Eight percent salary increase
received by members of Employees’ Retirement System who attain 34 years of
creditable service and elect to discontinue
employee contributions during fiscal year
1981 should be calculated on salary received by such members as of June 30,
1980, prior to 1.75 percent salary increase
granted on July 1, 1980. 1980 Op. Att’y
Gen. No. 80-139.
Calculation of commissioner of revenue’s salary on July 1, 1983. — With
respect to the present commissioner of
revenue, the proper calculation of the
commissioner’s salary on July 1, 1983,
would be as follows: (1) statutory salary as
of July 1, 1983, is $49,900 pursuant to
O.C.G.A. § 45-7-5(a)(12); (2) to this
amount should be added eight percent of
salary as of June 30, 1980, pursuant to the
provisions of O.C.G.A. § 45-7-5(c); and (3)
the four percent cost-of-living increase
provided by the ‘‘General Appropriations
Act’’, Ga. L. 1983, p. 1603, should then be
calculated on and added to this base to
reach the correct total salary which became effective on July 1, 1983. 1983 Op.
Att’y Gen. No. U83-45.
Lieutenant Governor’s salary. —
The Lieutenant Governor, as an officer
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whose salary is set by O.C.G.A. § 45-7-5,
must be given the percentage increase or
$1000 maximum. The salary of the
Speaker, however, must be adjusted at the
beginning of the next term to include the
increase given the Lieutenant Governor.
1992 Op. Att’y Gen. No. U92-19.
Percentage increases for members
of General Assembly. — The members of
the General Assembly must be given
one-half the percentage increase given
employees of the executive, judicial, and
legislative branches when the employees
receive it. 1992 Op. Att’y Gen. No. U92-19.
Increase in salary supplement for
superior court judges. — A county commission may increase the annual salary
supplement for superior court judges beyond the minimum provided for by local
legislation. 1996 Op. Att’y Gen. No. U96-2.
Reimbursed items are property of
the state. — Items purchased by legislators for the performance of duties as a
member of the General Assembly, for
which legislators are reimbursed pursuant to O.C.G.A. § 45-7-5(a)(22), are property of the state and may not be retained
by legislators as personal property. 1992
Op. Att’y Gen. No. 92-33.
Unauthorized disposal of reimbursement items. — The Legislative
Services Committee does not have the
authority to dispose of the items purchased pursuant to the reimbursement
provisions of O.C.G.A. § 45-7-5(a)(22),
since the General Assembly has specifically empowered the Department of Administrative Services to dispose of state
surplus
property
under
O.C.G.A.
§ 50-5-140 et seq. 1994 Op. Att’y Gen. No.
U94-3.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 278.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 382, 388.
ALR. — Validity of waiver of, or agreement to waive, disability benefit, annuity,
pension, or bonus incident to public office
or employment, 125 ALR 728.
Validity and effect of agreement by pub-

lic officer or employee to accept less than
compensation of fees fixed by law, or of
acceptance of reduced amount, 160 ALR
490.
Constitutional provision fixing or limiting salary of public officer as precluding
allowance for expenses or disbursements,
5 ALR2d 1182.
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45-7-5. Compensation of Lieutenant Governor.
The Lieutenant Governor shall be compensated in the amount and
manner provided in Code Sections 45-7-3 and 45-7-4. He shall also be
entitled to reimbursement for actual transportation costs while traveling by public carrier and the legal mileage rate for the use of a personal
automobile while on official business, together with the actual cost of
meals and lodging while on official state business, as provided in Code
Section 45-7-20. (Ga. L. 1967, p. 106, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 3. 63C Am. Jur. 2d, Public Officers
and Employees, § 278.

C.J.S. — 67 C.J.S., Officers, §§ 374,
377, 382. 81A C.J.S., States, § 206.

45-7-6. Members of boards and other public entities not to be
paid for more than one meeting per day.
No member of a public agency, board, bureau, commission, authority,
or body who is paid on a per meeting basis shall be paid for more than
one meeting in any one calendar day. (Ga. L. 1976, p. 166, § 1.)
RESEARCH REFERENCES
ALR. — Constitutional provision fixing
or limiting salary of public officer as pre-

cluding allowance for expenses or disbursements, 5 ALR2d 1182.

45-7-7. Compensation and allowances of certain officials not to
be changed without giving public notice.
(a) The compensation or allowances of the officials listed in subsection (b) of this Code section shall not be changed by the governing board
or body having the authority to do so unless public notice of such
proposed action and amount shall have been given at least 30 days prior
to the date such board or body shall consider such action and unless
notice of such proposed change shall have likewise been given to the
Governor by the board or body at least 30 days prior to the date of such
proposed change.
(b) Subsection (a) of this Code section shall apply to the compensation and allowances of the commissioner of community affairs, the
director of the Employees’ Retirement System of Georgia, the director of
the State Forestry Commission, the director of the Georgia Bureau of
Investigation, the executive director of the Georgia Franchise Practices
Commission, the commissioner of human services, the commissioner of
economic development, the commissioner of natural resources, the
commissioner of public safety, the chancellor of the University System
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of Georgia, the president or executive director of the Georgia Student
Finance Commission, the executive director of the State Soil and Water
Conservation Commission, the executive secretary-treasurer of the
Teachers Retirement System of Georgia, the commissioner of transportation, and the executive director of the Georgia Government Transparency and Campaign Finance Commission. (Ga. L. 1979, p. 392, §§ 1,
2; Ga. L. 1988, p. 269, § 28; Ga. L. 1989, p. 1641, § 10; Ga. L. 2002, p.
415, § 45; Ga. L. 2004, p. 690, § 15; Ga. L. 2005, p. 599, § 8/SB 146; Ga.
L. 2009, p. 453, § 2-4/HB 228; Ga. L. 2010, p. 1173, § 27/SB 17.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1988, an apostrophe was deleted following ‘‘Teachers’’ in
subsection (b).
Editor’s notes. — Ga. L. 1989, p. 1641,
§ 18, not codified by the General Assembly, provides that: ‘‘In the event of any
substantive conflict between this Act and
any other Act of the 1989 General Assembly, such other Act shall control over this
Act.’’

Ga. L. 2010, p. 1173, § 1, not codified by
the General Assembly, provides: ‘‘This Act
shall be known and may be cited as the
‘Georgia Government Transparency and
Campaign Finance Act of 2010.’ ’’
Ga. L. 2010, p. 1173, § 30, not codified
by the General Assembly, provides, in
part, that the amendment to this Code
section applies to all reports filed on and
after January 10, 2011.

OPINIONS OF THE ATTORNEY GENERAL
Requirements of notice given to
public and to Governor. — This section
requires that, prior to a change in the
compensation or allowances of any of the
designated officials, notice must be given
to the public and to the Governor. These
notices must: (1) be given by the board or
body having the authority to effect the
compensation change; (2) advise of the
proposed action (compensation change)
and the amount; and (3) be given at least
30 days prior to the date on which the
board or body shall consider the proposed
change. 1979 Op. Att’y Gen. No. 79-31.
Sufficient compliance with notice
requirements. — Given the public nature of the board of trustees, and its
meetings and records, the board will sufficiently comply with the public notice
requirement of O.C.G.A. § 45-7-7 if a public announcement is made at a public

meeting of the board, which would then be
entered in the public minutes of the board.
1979 Op. Att’y Gen. No. 79-31.
Implied requirement in notice to
Governor. — The portion of this section
requiring notice to the Governor does not
use the words ‘‘and amount’’ which are
found in the language requiring notice to
the public. However, a reasonable interpretation of the intent of Ga. L. 1979, p.
392 would hold that the Governor should
also be advised of the amount of the proposed change. 1979 Op. Att’y Gen. No.
79-31.
Terminal annual leave. — When commissioner of natural resources resigned to
become commissioner of labor, the commissioner was entitled to collect terminal
annual leave from the department of natural resources. 1985 Op. Att’y Gen. No.
85-59.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 291 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 397.

127

45-7-8

PUBLIC OFFICERS & EMPLOYEES

45-7-8

45-7-8. Officer dismissal for charging or taking fees not allowed
or for services not performed.
Any public officer who shall charge or take fees not allowed by law or
for service not performed shall, on conviction or proof thereof, be
dismissed from office. (Laws 1792, Cobb’s 1851 Digest, p. 357; Code
1863, § 3634; Code 1868, § 3659; Code 1873, § 3710; Code 1882,
§ 3710; Penal Code 1895, § 1098; Penal Code 1910, § 1125; Code 1933,
§ 89-702.)
Cross references. — Acceptance of
other compensated office or appointment

by member of General Assembly, Ga.
Const. 1983, Art. III, Sec. II, Para. IV.

JUDICIAL DECISIONS
Section indicative of public policy.
— When proceedings were not brought
under former Code 1933, § 89-702 (see
now O.C.G.A. § 45-7-8) but were instituted under former Code 1933, § 24-2724
(see now O.C.G.A. § 15-6-82), relating to
removal of clerks for cause, former Code
1933, § 89-702 was at least indicative of
the policy of this state that public officers
shall not charge or take fees not allowed
by law. Adamson v. Leathers, 60 Ga. App.
382, 3 S.E.2d 871 (1939).

Wrongful acts constituting malpractice in office. — Any county commissioner who knowingly and willfully
assists another public officer in charging
and receiving unlawful fees was guilty of
malpractice in office and of violating the
provisions of former Code 1933,
§§ 89-9907, 89-9908 (see now O.C.G.A.
§ 45-11-4). Cargile v. State, 67 Ga. App.
610, 21 S.E.2d 326 (1942).

OPINIONS OF THE ATTORNEY GENERAL
Arrest fees for sheriff. — A sheriff is
not entitled to an arresting fee for an
arrest made by the county police, when
the sheriff does not participate in the
arrest, but sheriffs are entitled to an arresting fee when they arrest in an arrest
made by the Georgia State Patrol.
1945-47 Op. Att’y Gen. p. 96.
Arrest fees for game warden. —
When a game warden arrests a violator of
the game and fish laws, the arrest fees go

into the general funds of court. 1948-49
Op. Att’y Gen. p. 231.
Voluntary contributions to board’s
expenses not to be encouraged. —
Neither the State Board of Examiners in
Optometry (now the State Board of Optometry), nor any member thereof should
encourage voluntary contributions to assist in meeting the expenses incurred in
the administration of the affairs of the
board. 1945-47 Op. Att’y Gen. p. 504.

RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 233, 406, 409.
ALR. — Liability of public officer or his
bond to public body in respect of fees or
charges which he illegally or improperly

collected from members of public, 99 ALR
647.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.
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45-7-9. Compensation for line-of-duty injuries of full-time state
employees; exceptions.
(a) As used in this Code section, the term:
(1) ‘‘Agency’’ means every state department, agency, board, bureau, commission, and authority, except the Department of Transportation.
(2) ‘‘Full-time’’ means an employee who regularly works 30 hours
or more each week.
(3) ‘‘Injured in the line of duty’’ means an injury which arises out of
or in the course of employment. Going to or from work shall not be
considered in the line of duty.
(4) ‘‘State employee’’ means a full-time employee of an agency.
(b) Any state employee who becomes physically disabled as a result
of a physical injury incurred in the line of duty and caused by a willful
act of violence committed by a person other than a fellow employee shall
be entitled to receive compensation as provided in this Code section.
(c) Any person injured in the line of duty as provided in subsection
(b) of this Code section shall continue to receive his regular compensation for the period of time that the employee or officer is physically
unable to perform the duties of his employment; provided, however,
that such benefits provided in this Code section shall not be granted for
injuries resulting from a single incident for more than a total of 180
working days. An employee, firefighter, or officer shall be required to
submit to his department head satisfactory evidence of such disability.
(d) Benefits made available under this Code section shall be subordinate to any workers’ compensation benefits which the employee is
awarded and shall be limited to the difference between the amount of
workers’ compensation benefits actually paid and the amount of the
employee’s regular compensation.
(e) Any employee of the Department of Corrections, employee of the
Department of Community Supervision, employee of the State Board of
Pardons and Paroles, employee of the Department of Natural Resources, employee of the Department of Revenue, or law enforcement
officer who qualifies for disability allowances pursuant to Code Section
47-2-221 shall not be entitled to any benefits provided in this Code
section.
(f ) This Code section shall not apply to employees of the Department
of Transportation covered by Code Section 32-2-7. (Code 1981, § 45-7-9,
enacted by Ga. L. 1986, p. 1491, § 1; Ga. L. 1988, p. 738, § 1; Ga. L.
1992, p. 2966, § 1; Ga. L. 2002, p. 660, § 4(15); Ga. L. 2002, p. 1259,
§ 11(15); Ga. L. 2015, p. 422, § 5-93/HB 310.)
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The 2015 amendment, effective July
1, 2015, inserted ‘‘employee of the Department of Community Supervision,’’ in subsection (e).
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1986, the definitions in subsection (a) were alphabetized.
Editor’s notes. — Ga. L. 1992, p. 2966,
§ 4, not codified by the General Assembly,
provides that: ‘‘Section 1 of this Act shall

45-7-20

be repealed in its entirety 30 days after it
becomes effective upon its approval by the
Governor or upon its becoming law without such approval; provided, however,
that any benefit granted prior to the repeal of the Act shall continue to exist
beyond the date of such repeal.’’ The Governor approved this Act on May 4, 1992.
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 231 (2015).

ARTICLE 2
REIMBURSEMENT OF EXPENSES
Cross references. — Motor vehicles
and aircraft for use by state officials, T. 50,
C. 19.

45-7-20. Reimbursement of travel costs for certain officials.
Except as provided in Code Section 45-7-21, each state official
designated in Code Section 45-7-4 shall be reimbursed from state funds
for actual transportation costs while traveling by public carrier, the
legal mileage rate for use of a personal automobile, and the actual cost
of lodging and meals while away from his office on official state
business. This Code section shall not apply to the adjutant general,
superior court judges, district attorneys, members of the General
Assembly, the Speaker of the House of Representatives, the President
Pro Tempore of the Senate, and the Speaker Pro Tempore of the House
of Representatives, all of whose expenses and allowances shall be paid
as provided for in Code Section 45-7-4. This Code section shall not apply
to the Lieutenant Governor during sessions of the General Assembly.
During such sessions, the Lieutenant Governor shall receive the same
expense allowance per day as that received by a member of the General
Assembly, plus reimbursement for actual transportation costs while
traveling by public carrier and the legal mileage rate for use of a
personal automobile. No official provided for in Code Sections 45-7-3,
45-7-4, this Code section, and 45-7-21 shall be reimbursed from state
funds for any transportation, mileage, lodging, or meals for which he is
reimbursed from funds other than state funds. (Ga. L. 1973, p. 701, § 3;
Ga. L. 1978, p. 4, § 3; Ga. L. 1984, p. 22, § 45.)
Cross references. — Contingent expense and travel allowances for reporters
of superior courts, § 15-14-6. Legal mileage rate, § 50-19-7.
Editor’s notes. — Resolution Act No.

48 (Senate Resolution No. 101), approved
April 19, 1979 (Ga. L. 1979, p. 1365),
relating to the development, issuance, review, and revision of employee travel reimbursement policies by the Department
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of Audits and the Office of Planning and
Budget, was repealed by Ga. L. 2005, p.
694, § 41.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 386, 388.
ALR. — Per diem compensation of public officer, 1 ALR 276.
Allowance of mileage or traveling ex-

penses to officer as affected by the use of
his vehicle for transportation, 112 ALR
172.
Constitutional provision fixing or limiting salary of public officer as precluding
allowance for expenses or disbursements,
5 ALR2d 1182.

45-7-21. Expense allowance and travel cost reimbursement for
members of certain boards and commissions.
(a) Each member of the boards and commissions enumerated in this
Code section shall receive the same expense allowance per day as that
received by a member of the General Assembly for each day such
member of a board or commission is in attendance at a meeting of such
board or commission, plus reimbursement for actual transportation
costs while traveling by public carrier or the legal mileage rate for the
use of a personal automobile in connection with such attendance. The
expense allowance and reimbursement provided for in this Code section
shall be paid in lieu of any per diem, allowance, or other remuneration
now received by any such member for such attendance. The existing law
relative to any limitation on the number of meeting days and remuneration for service on committees or subcommittees of any such board or
commission shall remain in effect. The boards and commissions to
which this Code section shall be applicable are as follows:
(1) State Board of Education;
(2) Board of Regents of the University System of Georgia;
(2.1) Board of Community Supervision;
(3) Board of Corrections;
(4) Board of Economic Development;
(5) Board of Natural Resources;
(6) Reserved;
(7) Dental Education Board;
(8) Georgia Student Finance Commission;
(9) Veterans Service Board;
(10) Georgia Agricultural Exposition Authority;
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(11) Georgia Board for Physician Workforce;
(12) Georgia Music Hall of Fame Authority;
(13) Georgia Sports Hall of Fame Authority;
(14) Georgia Rail Passenger Authority;
(15) Georgia Tobacco Community Development Board;
(16) State Board of the Technical College System of Georgia;
(17) Civil War Commission; and
(18) The delegation from the State of Georgia to the Southern
Dairy Compact Commission.
(a.1) Each member of any state board whose membership is elected
wholly by votes of the members of the House of Representatives and
Senate shall receive the same per diem and transportation costs as that
received by a member of the General Assembly for each day of actual
attendance at meetings of such board and the committee meetings of
such boards.
(b) Whenever this Code section or any other law of this state provides
that members of any board, commission, or other body shall receive the
same daily expense allowance as members of the General Assembly,
whether by specific reference to this Code section or any other law or by
a more general reference, the members of such board, commission, or
other body shall receive a daily expense allowance of $105.00. Such
$105.00 amount shall apply for members of such boards, commissions,
and other bodies, regardless of whether the amount actually received by
members of the General Assembly under Code Section 28-1-8 is more or
less than $105.00. The provisions of this subsection shall control over
any conflicting provisions of any other earlier enacted law. (Ga. L. 1973,
p. 701, § 4; Ga. L. 1978, p. 4, § 4; Ga. L. 1984, p. 427, § 1; Ga. L. 1985,
p. 283, § 1; Ga. L. 1986, p. 10, § 45; Ga. L. 1989, p. 1641, § 11; Ga. L.
1990, p. 6, § 2; Ga. L. 1990, p. 1320, § 1; Ga. L. 1993, p. 809, § 2; Ga.
L. 1994, p. 1251, § 2; Ga. L. 1995, p. 1041, § 2; Ga. L. 1999, p. 721,
§ 1.1; Ga. L. 1999, p. 1242, § 3; Ga. L. 1999, p. 1249, § 2; Ga. L. 2000,
p. 1344, § 1; Ga. L. 2001, p. 924, § 1; Ga. L. 2004, p. 690, § 16; Ga. L.
2007, p. 47, § 45/SB 103; Ga. L. 2011, p. 459, § 4/HB 509; Ga. L. 2011,
p. 632, § 3/HB 49; Ga. L. 2015, p. 422, § 5-94/HB 310; Ga. L. 2016, p.
282, § 1/SB 417.)
The 2015 amendment, effective July
1, 2015, added paragraph (a)(2.1).
The 2016 amendment, effective July
1, 2016, substituted ‘‘Reserved’’ for ‘‘State
Transportation Board’’ in paragraph (a)(6)
and added subsection (a.1).
Cross references. — Expense allow-

ance authorized for delegation to the
Southern Dairy Compact Commission,
§ 2-20-1. Daily expense allowance authorized for members of General Assembly,
§ 45-7-4(a)(22). Legal mileage allowance,
§ 50-19-7.
Code Commission notes. — Pursuant
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to Code Section 28-9-5, in 1999, in subsection (a), paragraph (16) as enacted by Ga.
L. 1999, p. 1249, § 2, was redesignated as
paragraph (17), ‘‘and’’ was deleted from
the end of paragraph (15), and ‘‘; and’’ was
substituted for a period at the end of
paragraph (16).
Editor’s notes. — Resolution Act No.
48 (Senate Resolution No. 101), approved
April 19, 1979 (Ga. L. 1979, p. 1365),
relating to the development, issuance, review, and revision of employee travel reimbursement policies by the Department
of Audits and the Office of Planning and

45-7-21

Budget, was repealed by Ga. L. 2005, p.
694, § 41.
Ga. L. 1989, p. 1641, § 18, not codified
by the General Assembly provides that:
‘‘In the event of any substantive conflict
between this Act and any other Act of the
1989 General Assembly, such other Act
shall control over this Act.’’
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 231 (2015).
For note on 1999 amendment to this
Code section, see 16 Ga. St. U.L. Rev. 1
(1999).

JUDICIAL DECISIONS
Purpose of Ga. L. 1978, p. 4, §§ 1 and
4 (see now O.C.G.A. §§ 45-7-3 and
45-7-21) is to set limitations on current earnings and expenses of those in
high governmental office and not to penalize those who assume such office by requiring forfeiture of previously accrued
payment obligation of the state. State v.
O’Neal, 155 Ga. App. 870, 273 S.E.2d 631
(1980).
Applicability to officers already in

office. — During tenure as Commissioner
of Department of Administrative Services,
appellee was subject to limitations regarding compensation contained in Ga. L.
1978, p. 4, §§ 1 and 4 (see now O.C.G.A.
§§ 45-7-3 and 45-7-21), notwithstanding
that the appellee assumed office several
months prior to enactment of legislation
governing compensation. State v. O’Neal,
155 Ga. App. 870, 273 S.E.2d 631 (1980).

OPINIONS OF THE ATTORNEY GENERAL
Provisions for per diem allowances
to be read in pari materia. — The
statutory provision, Ga. L. 1955, p. 309,
§ 15 (see now O.C.G.A. § 12-6-3), for per
diem subsistence allowances and mileage
allowances to the Forestry Commission
members does not refer to other specifically named commissions or boards, but
says only that the per diem subsistence
and mileage allowances shall not exceed
those authorized by law for other commissions or boards; therefore, the Forestry
Commission should set the allowable rate
of daily subsistence allowance in accordance with Ga. L. 1973, p. 701, § 4 (see
now O.C.G.A. § 45-7-21) and, in reading
the applicable provisions in pari materia,

the Forestry Commission is authorized to
set the per diem subsistence allowance for
members in such amount as it may
choose, but not in excess of the amount
specified in Ga. L. 1973, p. 701, § 4 for
each day of actual attendance at meetings
of the Forestry Commission. 1978 Op.
Att’y Gen. No. 78-26.
State Transportation Board. —
Members of the State Transportation
Board of Georgia are entitled to receive, as
the daily expense allowance allocated
them by O.C.G.A. § 45-7-21, their actual
expenses for attendance at meetings
which are held out-of-state. 1994 Op. Att’y
Gen. No. 94-24.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 386, 388.
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ALR. — Power of administrative officer
or board in respect of compensation of
public officer or employee under a statute
fixing maximum or minimum compensation, 70 ALR 1050.

45-7-22

Constitutional provision fixing or limiting salary of public officer as precluding
allowance for expenses or disbursements,
5 ALR2d 1182.

45-7-22. Reimbursement for relocation expenses — Authorization generally.
Notwithstanding any law, rule, or regulation to the contrary, a state
department may reimburse an employee of state government for
expenses incurred for transportation of household goods and expenses
incident to a change of residence from one part of the state to another
as a result of an action of the state department requiring such
relocation when such action is in the best interest of the department;
provided, however, that the Department of Economic Development may
also reimburse an employee of that department for transportation of
household goods and expenses incident to a change of residence to a
foreign country as a result of an action of that department requiring
such relocation when such action is in the best interest of that
department. (Ga. L. 1973, p. 708, § 1; Ga. L. 1981, p. 429, § 1; Ga. L.
1989, p. 1641, § 12; Ga. L. 2004, p. 690, § 17.)
Editor’s notes. — Ga. L. 1989, p. 1641,
§ 18, not codified by the General Assembly, provides that: ‘‘In the event of any
substantive conflict between this Act and

any other Act of the 1989 General Assembly, such other Act shall control over this
Act.’’

OPINIONS OF THE ATTORNEY GENERAL
O.C.G.A. § 45-7-22 covers expenses
of transfers both to and from foreign
countries. — Under O.C.G.A. § 45-7-22
the General Assembly intended to pay
both moving expenses for employee when
the employee is transferred to a foreign
country and again when the employee is
transferred back and each transfer is a
separate move. 1981 Op. Att’y Gen. No.
81-42.
Employee may be required to commit to remain employed for one year
after move. — Department of Industry
and Trade [now Department of Industry,
Trade, and Tourism] is authorized to pay
reasonable moving expenses for its employees who are transferred at convenience of department to a foreign country
for both move to foreign country and for
move back to Georgia so long as employee
signs written commitment to remain in
employ of department for at least one year

after a reimbursable move. 1981 Op. Att’y
Gen. No. 81-42.
Unauthorized procedure for reimbursement of expenses. — A ‘‘per diem
allowance’’ of $20.00 per day to public
officers and employees against relocation
expenses is not a reimbursement of expenses incurred, as provided for in
O.C.G.A. § 45-7-22, and consequently
such a procedure is not authorized by the
underlying statutory authority. 1973 Op.
Att’y Gen. No. 73-115.
Reimbursement of expenses of
moving a mobile home. — While the
cost of moving a mobile home may not be
reimbursed as an expense incident to a
change of residence, the Office of Planning
and Budget has the authority to determine whether the expense of moving a
mobile home as an adjunct to moving
household goods is normal and reasonable
and, if it finds it is, to establish rules
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authorizing the reimbursement of expenses so incurred. 1973 Op. Att’y Gen.
No. 73-171.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 388.

45-7-23. Reimbursement for relocation expenses — Conditions.
Before the reimbursement of expenses to transferred employees may
take place, the following conditions must be satisfied:
(1) The department which employs the person transferred must
certify that the move was in the best interest of the department and
that the expenses incurred are reasonable and proper; and
(2) The employee must sign an agreement that he will remain
employed by the department in the location to which the move was
made for a period of not less than one year following the effective date
of the move, unless separated or transferred for reasons beyond his
control and acceptable to the department concerned. In case of
violation of such agreement, any funds expended by the state for
expense reimbursement will be recoverable from the employee concerned as a debt due the state. (Ga. L. 1973, p. 708, § 2.)
OPINIONS OF THE ATTORNEY GENERAL
Transfer to foreign country and
transfer back to Georgia constitute
separate moves. — Under O.C.G.A.
§ 45-7-23, the General Assembly intended
to pay both moving expenses for employee
when the employee is transferred to a
foreign country and again when transferred back and each transfer is a separate move. 1981 Op. Att’y Gen. No. 81-42.
Employee may be required to commit to remain employed for one year
after move. — Department of Industry

and Trade [now Department of Industry,
Trade, and Tourism] is authorized to pay
reasonable moving expenses for its employees who are transferred at convenience of department to a foreign country
for both move to foreign country and for
move back to Georgia so long as employee
signs written commitment to remain in
employ of department for at least one year
after a reimbursable move. 1981 Op. Att’y
Gen. No. 81-42.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 388.
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45-7-24. Reimbursement for relocation expenses — Rules, regulations, and policies.
The Office of Planning and Budget shall establish such rules, regulations, and policies as are necessary to administer such a program of
reimbursement for all state employees. (Ga. L. 1973, p. 708, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 388.

45-7-25. Advance travel funds — Employee trust accounts authorized.
Each department, agency, institution, and board of the state is
authorized to establish employee trust accounts as are necessary to
account for state funds which are advanced to employees for travel
purposes in the conduct of official state business and as are necessary to
carry out the intent and purpose of this Code section and Code Sections
45-7-26 through 45-7-28. (Ga. L. 1973, p. 842, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Authorized purposes not unconstitutional. — The use of public funds for
the purposes authorized under Ga. L.
1973, p. 842, §§ 1 through 4 (see now
O.C.G.A. §§ 45-7-25 through 45-7-28)
does not violate Ga. Const. 1945, Art. VII,
Sec. I, Para. II (see now Ga. Const. 1983,
Art. III, Sec. VI, Para. VI) or Ga. Const.
1945, Art. VII, Sec. III, Para. IV (see Ga.
Const. 1983, Art. VII, Sec. IV, Para. VIII).
1973 Op. Att’y Gen. No. 73-87.
Authorized purposes do not constitute a gratuity or a loan. — The procedures authorized by Ga. L. 1973, p. 842,
§§ 1 through 4 (see now O.C.G.A.
§§ 45-7-25 through 45-7-28) do not constitute either a gratuity or a loan to an
employee; payments to an employee to
compensate the employee for expenses to
be incurred in rendering services to the
state clearly do not constitute a gratuity
when the employee is accountable for failure to employ the funds for that purpose;
nor do such payments constitute a loan

simply because there is a requirement
that the employee account for such funds.
1973 Op. Att’y Gen. No. 73-87.
Liability of employee for default on
accounting obligation. — A default by
an employee in obligation to account for
the funds advanced to the employee for
the purposes stated in Ga. L. 1973, p. 842,
§ 1 (see now O.C.G.A. § 45-7-25) is a
failure ‘‘faithfully to account for all moneys coming into (his) hands,’’ and thus is a
claim cognizable under the bond required
by former Code 1933, § 89-806 and Ga. L.
1964, p. 282, § 1 (see now O.C.G.A.
§§ 45-8-2 and 45-8-8); in the event the
employee was not bonded as required by
former Code 1933, § 89-906 O.C.G.A.
§ 45-8-2), then the limitation of liability
with respect to the principal and surety on
the bond of the head of that state department contained in Ga. L. 1964, p. 282, § 1
was no longer applicable and the historical rules of liability would in that event
apply to the department head and surety.
1973 Op. Att’y Gen. No. 73-87.
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 386, 388.

45-7-26. Advance travel funds — Rules and regulations for
accounting of funds.
The director of the Office of Planning and Budget shall develop the
necessary rules, regulations, and procedures to govern the advance of
state funds to employees prior to travel in the conduct of official state
business and to provide for proper accounting of the state funds
advanced to such employees on a timely basis following such employees’
return from travel status. (Ga. L. 1973, p. 842, § 2.)
OPINIONS OF THE ATTORNEY GENERAL
Authorized purposes not unconstitutional. — The use of public funds for
the purposes authorized under Ga. L.
1973, p. 842, §§ 1 through 4 (see now
O.C.G.A. §§ 45-7-25 through 45-7-28)
does not violate Ga. Const. 1945, Art. VII,
Sec. I, Para. II (see now Ga. Const. 1983,
Art. III, Sec. VI, Para. VI) or Ga. Const.
1945, Art. VII, Sec. III, Para. IV (see Ga.
Const. 1983, Art. VII, Sec. IV, Para. VIII).
1973 Op. Att’y Gen. No. 73-87.
Authorized purposes do not constitute a gratuity or a loan. — The procedures authorized by Ga. L. 1973, p. 842,

§§ 1 through 4 (see now O.C.G.A.
§§ 45-7-25 through 45-7-28) do not constitute either a gratuity or a loan to an
employee; payments to an employee to
compensate the employee for expenses to
be incurred in rendering services to the
state clearly do not constitute a gratuity
when the employee is accountable for the
employee’s failure to employ the funds for
that purpose; nor do such payments constitute a loan simply because there is a
requirement that the employee account
for such funds. 1973 Op. Att’y Gen. No.
73-87.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 386, 388.

45-7-27. Advance travel funds — Accounting and reimbursement of unused funds.
Each employee granted an advance of state funds under this Code
section and Code Sections 45-7-25, 45-7-26, and 45-7-28 shall be the
custodian of state funds entrusted to him, shall file an accounting of
such funds, and shall reimburse unused travel advances as required by
the rules and regulations adopted by the director of the Office of
Planning and Budget. (Ga. L. 1973, p. 842, § 3.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 386, 388.

45-7-28. Advance travel funds — Lien when employee fails to
file accounting or reimburse funds.
Should any employee granted a travel advance under this Code
section and Code Sections 45-7-25 through 45-7-27 fail to file an
accounting and reimbursement as provided by the rules and regulations adopted by the director of the Office of Planning and Budget, the
head of each agency shall file with the director of the Office of Planning
and Budget a certification of the amount so advanced, which shall then
become a lien against any and all funds or moneys due the employee
from the state or from the Employees’ Retirement System of Georgia or
the Teachers Retirement System of Georgia. (Ga. L. 1973, p. 842, § 4;
Ga. L. 1990, p. 8, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Authorized purposes not unconstitutional. — TThe use of public funds for
the purposes authorized under Ga. L.
1973, p. 842, §§ 1 through 4 (see now
O.C.G.A. §§ 45-7-25 through 45-7-28)
does not violate Ga. Const. 1945, Art. VII,
Sec. I, Para. II (see now Ga. Const. 1983,
Art. III, Sec. VI, Para. VI) or Ga. Const.
1945, Art. VII, Sec. III, Para. IV (see Ga.
Const. 1983, Art. VII, Sec. IV, Para. VIII).
1973 Op. Att’y Gen. No. 73-87.
Authorized purposes do not constitute a gratuity or a loan. — The procedures authorized by O.C.G.A. §§ 45-7-25
through 45-7-28 do not constitute either a
gratuity or a loan to an employee; payments to an employee to compensate the
employee for expenses to be incurred in
rendering services to the state clearly do
not constitute a gratuity where the employee is accountable for failure to employ
the funds for that purpose; nor do such
payments constitute a loan simply because there is a requirement that the
employee account for such funds. 1973 Op.
Att’y Gen. No. 73-87.
Liability of employee for default on
accounting obligation. — A default by

an employee in obligation to account for
the funds advanced to the employee for
the purposes stated in O.C.G.A. § 45-7-25
is a failure ‘‘faithfully to account for all
moneys coming into (his) hands,’’ and thus
is a claim cognizable under the bond required by O.C.G.A. §§ 45-8-2 and 45-8-8;
in the event the employee is not bonded as
required by O.C.G.A. § 45-8-2, then the
limitation of liability with respect to the
principal and surety on the bond of the
head of that state department contained
in O.C.G.A. § 45-8-8 is no longer applicable and the historical rules of liability
would in that event apply to the department head and surety. 1973 Op. Att’y Gen.
No. 73-87.
Employees’ Retirement System assets cannot be encumbered by lien to
secure unreimbursed travel advance.
— None of the assets of the Employees’
Retirement System, including funds held
in members’ annuity savings fund accounts, can be encumbered by a lien created to secure unreimbursed travel advance; however, such a lien can attach to
other funds due employee by state. 1980
Op. Att’y Gen. No. 80-114.
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45-7-28.1. Employee travel reimbursement; rules and regulations to be issued by the Department of Audits and
Accounts and the Office of Planning and Budget.
Repealed by Ga. L. 2005, p. 694, § 35/HB 293, effective July 1, 2005.
Editor’s notes. — This Code section
was based on Ga. L. 1979, p. 1365; Code
1981, § 45-7-28.1, enacted by Ga. L. 1982,
p. 3, § 45; Ga. L. 1990, p. 8, § 45.

Ga. L. 2013, p. 141, § 45/HB 79, repealed the reservation of this Code section, effective April 24, 2013.

45-7-29. Reimbursement for expenses of lodging and air fare —
Supporting documentation required.
(a) No official or employee of the executive, legislative, or judicial
branch of state government shall be reimbursed from public funds for
expenses for lodging and air fare incurred in the performance of his
duties unless a bill, receipt, or similar supporting document showing
payment therefor or an explanation of the absence of such documentation shall be submitted when applying for reimbursement.
(b) The requirements of subsection (a) of this Code section shall be in
addition to any other requirements relative to reimbursement for any
expenses incurred by any such official or employee in the performance
of his duties which are now or hereafter provided for by law. The
requirements of subsection (a) of this Code section also shall not
preclude the promulgation by any agency of the executive, legislative,
or judicial branch of state government of any rule or regulation or policy
relative to reimbursement for any expenses. (Ga. L. 1978, p. 1919, § 1.)
Editor’s notes. — Resolution Act No.
48 (Senate Resolution No. 101), approved
April 19, 1979 (Ga. L. 1979, p. 1365),
relating to the development, issuance, review, and revision of employee travel re-

imbursement policies by the Department
of Audits and the Office of Planning and
Budget, was repealed by Ga. L. 2005, p.
694, § 41.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 287 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 388.
ALR. — Public officer’s right and duties

in respect of mileage and other allowances
incident to duties of his office but which
represented no actual expense or outlay
by him, 81 ALR 493.

45-7-30. Reimbursement for expenses of first-class air fare.
Except as provided in this Code section, no state official or employee,
when traveling by commercial air carrier on a first-class basis, shall be
reimbursed for that portion of the first-class air fare which exceeds the
amount of the fare of the next lowest fare for the flight on which such
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official or employee is traveling. This shall not prohibit the reimbursement for the entire cost of first-class air fare under any of the following
conditions:
(1) Space is not otherwise available;
(2) A licensed medical practitioner certifies that because of a
person’s mental or physical condition specific air travel arrangements
are required; or
(3) The commissioner of public safety certifies that specific air
travel arrangements are necessary for security reasons. (Ga. L. 1978,
p. 1919, § 2.)
Editor’s notes. — Resolution Act No.
48 (Senate Resolution No. 101), approved
April 19, 1979 (Ga. L. 1979, p. 1365),
relating to the development, issuance, review, and revision of employee travel re-

imbursement policies by the Department
of Audits and the Office of Planning and
Budget, was repealed by Ga. L. 2005, p.
694, § 41.

RESEARCH REFERENCES
ALR. — Public officer’s rights and duties in respect of mileage and other allowances incident to duties of his office but

which represented no actual expense or
outlay by him, 81 ALR 493.

45-7-31. Reimbursement for expenses — Per diem allowances.
This Code section and Code Sections 45-7-29, 45-7-30, and 45-7-32
shall not apply to per diem allowances authorized by law for officials or
employees. (Ga. L. 1978, p. 1919, § 3.)
Editor’s notes. — Resolution Act No.
48 (Senate Resolution No. 101), approved
April 19, 1979 (Ga. L. 1979, p. 1365),
relating to the development, issuance, review, and revision of employee travel re-

imbursement policies by the Department
of Audits and the Office of Planning and
Budget, was repealed by Ga. L. 2005, p.
694, § 41.

RESEARCH REFERENCES
ALR. — Public officer’s rights and duties in respect of mileage and other allowances incident to duties of his office but

which represented no actual expense or
outlay by him, 81 ALR 493.

45-7-32. Unlawful use of travel advance received from public
funds for nongovernmental purposes; fraudulent request for reimbursement of expenses; penalty for violations.
(a) It shall be unlawful for any person to use any travel advance
received from public funds for nongovernmental purposes or to submit
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or approve, knowingly or through willful and wanton neglect, a fraudulent request to the state for reimbursement of expenses.
(b) Any person who, in violation of subsection (a) of this Code section,
uses any travel advance for nongovernmental purposes or submits or
approves, knowingly or through willful and wanton neglect, a fraudulent request for reimbursement of expenses valued in the aggregate at
less than $500.00 shall be guilty of a misdemeanor of a high and
aggravated nature which shall be punishable by not more than 12
months’ imprisonment and a fine not to exceed $5,000.00. In addition to
the foregoing criminal penalties, any such person shall also be subject
to immediate termination of state employment and shall owe restitution to the state equal to the amount of such misappropriated travel
advances or fraudulent reimbursements, plus interest to be assessed at
a rate of 12 percent per annum to be calculated from the date each
misappropriated travel advance or fraudulent reimbursement payment
was made.
(c) Any person who, in violation of subsection (a) of this Code section,
uses any travel advance for nongovernmental purposes or submits or
approves knowingly, or through willful and wanton neglect, a fraudulent request for reimbursement of expenses valued in the aggregate at
$500.00 or more shall be guilty of a felony which shall be punishable by
not less than one nor more than 20 years’ imprisonment and a fine not
to exceed $50,000.00 or triple the amount of such misappropriated
travel advances or fraudulent reimbursement payments, whichever is
greater. In addition to such criminal penalties, any such person shall
also be subject to immediate termination of state employment and shall
owe restitution to the state equal to the amount of such misappropriated travel advances or fraudulent reimbursements, plus interest to be
assessed at a rate of 12 percent per annum to be calculated from the
date each misappropriated travel advance or fraudulent reimbursement payment was made. (Ga. L. 1978, p. 1919, § 4; Ga. L. 2008, p. 776,
§ 3/HB 1113.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2008, in subsection (a), a comma was deleted following
‘‘funds’’ and in subsection (b), a comma
was deleted following ‘‘expenses’’ in the
first sentence.
Editor’s notes. — Ga. L. 2008, p. 776,
§ 4, not codified by the General Assembly,
provides that: ‘‘For the purpose of promulgating rules and regulations, policies, pro-

cedures, and manuals, this Act shall become effective upon its approval by the
Governor or upon its becoming law without such approval. For all other purposes,
this Act shall become effective on July 1,
2008, and shall apply to all transactions
occurring on and after such date.’’ The
Governor approved this Act on May 14,
2008.
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OPINIONS OF THE ATTORNEY GENERAL
Fingerprinting required for violators. — Offenses arising under O.C.G.A.
§ 45-7-32(a) are designated as offenses for

which those charged are to be fingerprinted. 2009 Op. Att’y Gen. No. 2009-1.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.
C.J.S. — 67 C.J.S., Extortion, § 388.

45-7-33. Reimbursement for expenses in filing application for
commercial driver’s license.
Notwithstanding any law, rule, or regulation to the contrary, a state
department may reimburse an employee of state government for
expenses incurred in filing an application for obtaining a commercial
driver’s license as such application fee is set forth in Article 7 of Chapter
5 of Title 40. (Code 1981, § 45-7-33, enacted by Ga. L. 1990, p. 131, § 1;
Ga. L. 2002, p. 415, § 45.)
45-7-34. Rules and regulations for administering reimbursement programs.
The Office of Planning and Budget shall establish such rules, regulations, and policies as are necessary to administer such a program of
reimbursement for all state employees. (Code 1981, § 45-7-34, enacted
by Ga. L. 1990, p. 131, § 1.)
ARTICLE 3
SALARY DEDUCTIONS
45-7-50. Deductions for United States savings bonds.
The disbursing or fiscal officer of any state department, board,
bureau, commission, agency, municipality, county, or other political
subdivision thereof may deduct from the salary of any employee of this
state, county, municipality, or political subdivision thereof such amount
as the employee shall authorize in writing for the purchase of United
States savings bonds for the employee. The written authorization shall
be filed with the disbursing or fiscal officer of such state department,
board, bureau, commission, agency, municipality, or county, and he
shall make such rules and regulations governing the purchase of the
bonds as he may deem necessary, which rules and regulations shall be
incorporated in the employee’s written authorization. The authorization of the employee may be withdrawn by the employee at any time
upon filing written notice of withdrawal with said disbursing or fiscal
officer. (Ga. L. 1950, p. 323, § 1.)
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RESEARCH REFERENCES
C.J.S. — 51B C.J.S., Labor Relations,
§§ 1246, 1247, 1248, 1249.

45-7-51. Deductions for payment of insurance premiums.
(a) Any department or agency of the state is authorized to deduct
voluntarily designated amounts from the salaries or wages of its
full-time employees for the purpose of payment of insurance premiums
to a designated insurance company or designated insurance companies
which are licensed to do business in Georgia by the Commissioner of
Insurance. No such deduction shall be made without the approval of the
head of the department or agency employing the designating employee.
No such deductions shall be made unless at least 15 percent of the
full-time employees of a department or agency request such deductions
which are to be paid to a particular insurance company. No such
deductions shall be made without individual written requests of the
employees, which requests shall designate the exact amount which is to
be deducted. Any employee who consents to such a deduction is
authorized to terminate the deduction upon two weeks’ written notice.
Each department head may discontinue allowing such deductions upon
reasonable notice to the company and his employees.
(b) The fiscal authorities or other employees of the various departments or agencies of the state will not incur any liability for errors or
omissions made in the performance of the payroll deduction agreement
between the department or agency and the employees, provided that no
fiscal authority or employee of this state is protected from criminal or
civil liability for conversion, theft by conversion, theft by taking, theft
by extortion, theft by deception, or any other intentional misappropriation of the moneys or property of another for his own use. (Ga. L. 1976,
p. 1603, § 1; Ga. L. 1990, p. 8, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Distinction between section’s optional life insurance program and
state deferred compensation law. —
State deferred compensation law pertains
to deferred compensation plan which is
aimed primarily at deferring compensation and taxable event of receiving compensation until later time. This section

creates an optional life insurance program, which is to be administered by each
separate agency, whereas deferred compensation plan is to be administered by
State Personnel Board. Accordingly, there
is no conflict between the two programs
and both may exist simultaneously. 1980
Op. Att’y Gen. No. 80-6.
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RESEARCH REFERENCES
C.J.S. — 51B C.J.S., Labor Relations,
§§ 1246, 1247, 1248, 1249.
ALR. — Right to use public funds to
carry insurance for public officers or employees, 16 ALR 1089; 27 ALR 1267.

Insurable interest of public in life of
officer or employee, 62 ALR 133.

45-7-52. Deductions for payments to credit unions.
(a) Any department or agency of the state is authorized to deduct
designated amounts from the salaries or wages of its employees for the
purpose of payment of deposits or indebtedness to a department or
agency credit union if such department or agency credit union is a
corporation and existing under the laws of this state. No such deduction
shall be made without the approval of the head of the department or
agency. No such deductions shall be made without the written request
of the employee, which request shall designate the exact amount which
is to be deducted. Any employee who has consented to a deduction is
authorized to withdraw from such plan upon two weeks’ written notice.
(b) The fiscal authorities or other employees of the various departments or agencies will not incur any liability for errors or omissions
made in the performance of the agreement between the department or
agency and the employee. (Ga. L. 1964, p. 255, §§ 1, 2.)
Cross references. — Credit unions
generally, § 7-1-630 et seq.
OPINIONS OF THE ATTORNEY GENERAL
No state department, board, or
agency can lawfully deduct labor
union dues from a public employee’s salary regardless of whether those dues are

paid directly to the union or through a
collection agency, like the departmental
credit union. 1976 Op. Att’y Gen. No.
76-119.

RESEARCH REFERENCES
Am. Jur. 2d. — 48 Am. Jur. 2d, Labor
and Labor Relations, § 2841 et seq.

C.J.S. — 51B C.J.S., Labor Relations,
§§ 1246, 1247, 1248, 1249.

45-7-53. Deductions for payment of parking and van pool fees.
(a) Any department, agency, authority, or commission of the state is
authorized to deduct designated amounts from the salaries or wages of
its employees for the purpose of payment of capitol hill parking and van
pool fees. No such deduction shall be made without the approval of the
head of the department, agency, authority, or commission and the
Georgia Building Authority. No such deduction shall be made without
the written request of the employee, which request shall designate the
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exact amount which is to be deducted. Any employee who has consented
to a deduction is authorized to withdraw from such plan upon one
month’s written notice.
(b) The fiscal authorities or other employees of the various departments, agencies, authorities, or commissions will not incur any liability
for errors or omissions made in the performance of the agreement
between the department, agency, authority, or commission and the
employee. (Ga. L. 1980, p. 1049, §§ 1, 2.)
45-7-54. Voluntary contributions by state government employees through payroll deductions to certain not for profit
organizations.
(a) Any department, agency, authority, or commission of the state is
authorized to deduct designated amounts from the salaries or wages of
its employees and remit such moneys to not for profit organizations,
associations, or corporations providing tangible services and benefits to
state government or its employees. Except as provided in subsection (b)
of this Code section, no such deduction shall be made unless at least
2,500 of the full-time employees of the state request such deduction.
Where 2,500 or more full-time employees of the state request payroll
deduction services to any not for profit organization, association, or
corporation having among its objectives educational, legislative, or
professional development activities related to promoting and enhancing
the efficiency, productivity, and welfare of state government services or
of state government employees, then the state shall provide such
deductions as an additional employment benefit to its employees.
(b) Where 500 or more full-time state employees who are employed in
the Division of Family and Children Services or in the law enforcement,
corrections officer, or registered nursing disciplines request payroll
deduction services to any not for profit association having among its
specific objectives (1) professional development activities related to
such employment, (2) the provision of assistance to or on behalf of
persons who are killed, injured, in need of medical attention, or
otherwise in need of assistance while engaged in such employment or as
a result of such employment, or (3) promoting or enhancing law
enforcement, corrections, or registered professional nursing in the
State of Georgia, then the state shall provide such deductions as an
additional employment benefit to its employees. This provision shall
not be interpreted to require the agency or state to provide the funds for
any employee’s dues or contributions.
(c) The commissioner of administrative services shall have the
authority to administer this Code section and to determine and compel
compliance with its provisions.
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(d) No deduction shall be made under this Code section without the
express written and voluntary consent of the employee. Each such
request shall designate the exact amount to be deducted. Any employee
who consents to such deduction is authorized to terminate the deduction with two weeks’ written notice to the department, agency, authority, or commission.
(e) No deduction shall be made under this Code section to any
organization, association, or corporation which engages in collective
bargaining with the state or encourages its members to strike or stop
work.
(f ) Each department, agency, authority, or commission of the state
shall collect from the deductions withheld a cost of administration fee
not to exceed 1 percent of the total deduction collected.
(g) No person shall disclose to any other person the name of any
employee deducting amounts, or the organizations, associations, or
corporations designated, except as is necessary to accomplish the
purpose of this article or as otherwise authorized in writing by the
individual employee.
(h) Departments, agencies, authorities, and commissions and their
employees shall not incur any liability for errors or omissions made in
performance of the payroll deduction agreement between the state and
the employee, provided that this Code section does not confer immunity
from criminal or civil liability for conversion, theft by conversion, theft
by taking, theft by extortion, theft by deception, or any other intentional misappropriation of the money or property of another. (Code
1981, § 45-7-54, enacted by Ga. L. 1994, p. 699, § 1; Ga. L. 1995, p. 831,
§ 1; Ga. L. 2002, p. 415, § 45; Ga. L. 2005, p. 466, § 1/HB 183; Ga. L.
2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446, § 2-70/HB 642.)
Cross references. — Deductions for
contributions or dues to interdisciplinary
charitable associations, § 20-3-83.
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of

Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Additional voluntary salary deduction programs. — A not-for-profit organization whose membership dues are currently being deducted under O.C.G.A.

§ 45-7-54 is authorized to have other voluntary member tangible benefits approved for automatic payroll deduction.
1996 Op. Att’y Gen. No. U96-11.
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45-7-55. Deductions for transit passes and other fare media.
(a) It is the purpose of this Code section to permit voluntary
deductions from wages or salaries of employees of the State of Georgia
for the purchase of transit passes and other fare media for the benefit
of these employees and the State of Georgia through a process which
involves minimal disruption of work time and provides reasonable
assurance to the employees of reliable transportation to and from work.
(b) Any department, agency, authority, or commission of the state is
authorized to participate in any program to provide a mass transit
employee benefit to its employees and may, but need not, bear all or a
portion of the cost of such fare media from funds specifically appropriated for this purpose.
(c) Any such participating state entity is authorized to deduct
designated amounts from the wages or salaries of its employees for the
purpose of facilitating employee purchase of transit passes and other
fare media. No such deduction shall be made without the approval of
the head of the participating state entity. No such deduction shall be
made without the written request of the employee, who may withdraw
that person’s request upon one month’s written notice.
(d) The fiscal authorities or other employees of any participating
state entity will not incur any liability for errors or omissions made in
the performance of the mass transit employee benefit program. (Code
1981, § 45-7-55, enacted by Ga. L. 1995, p. 831, § 1.1.)
45-7-56. Deductions for purchase of personal computing and
computer related equipment.
(a) As used in this Code section, the term ‘‘local unit of administration’’ means any county or independent board of education.
(b) It is the purpose of this Code section to permit voluntary
deductions from wages or salaries of employees of the State of Georgia
and local units of administration for the purchase of personal computing and computer related equipment through an employee purchase
program facilitated by and through the Georgia Technology Authority
and for the purchase of consumer offerings through an employee
purchase program facilitated by and through the Department of Administrative Services.
(c) Any department, agency, authority, or commission of the state or
any local unit of administration is authorized to deduct designated
amounts from the wages or salaries from its employees for the purpose
of facilitating employee purchases of personal computing and computer
related equipment through an employee purchase program facilitated
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by and through the Georgia Technology Authority and for the purpose
of facilitating employee purchases of consumer offerings through an
employee purchase program facilitated by and through the Department
of Administrative Services. No such deduction shall be made under this
Code section without the express written and voluntary consent of the
employee. Each such request shall designate the exact amount to be
deducted. Any employee who has consented to a deduction is authorized
to withdraw from such salary reduction with two weeks’ written notice;
provided, however, that such withdrawal shall not relieve any employee
of any outstanding indebtedness incurred under such purchase program.
(d)(1) The fiscal authorities or other employees of the various departments or agencies of this state will not incur any liability for errors or
omissions made in the performance of the agreement between the
state and the employee.
(2) The fiscal authorities or other employees of local units of
administration will not incur any liability for errors or omissions
made in the performance of the agreement between the local unit of
administration and the employee.
(3) Notwithstanding the provisions of paragraphs (1) and (2) of
this subsection, this Code section does not confer immunity from
criminal or civil liability for conversion, theft by conversion, theft by
taking, theft by extortion, theft by deception, or any other intentional
misappropriation of the money or property of another.
(e) If a state employee or public school employee leaves employment
for any reason and a balance is owing for the computer, equipment, or
consumer offering, then, in that event, the state or board of education
or the state retirement system shall have the right to deduct the
balance owing from any funds under the control of the state or board of
education or state retirement system to which said employee would
otherwise be entitled. (Code 1981, § 45-7-56, enacted by Ga. L. 2001, p.
867, § 2; Ga. L. 2002, p. 415, § 45; Ga. L. 2015, p. 1411, § 1/HB 551.)
The 2015 amendment, effective July
1, 2015, added ‘‘and for the purchase of
consumer offerings through an employee
purchase program facilitated by and
through the Department of Administrative Services’’ at the end of subsection (b);
added ‘‘and for the purpose of facilitating
employee purchases of consumer offerings

through an employee purchase program
facilitated by and through the Department of Administrative Services’’ at the
end of the first sentence in subsection (c);
and substituted ‘‘computer, equipment, or
consumer offering,’’ for ‘‘computer or
equipment,’’ in subsection (e).
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45-7-57. Deduction from wages for contributions into savings
trust accounts.
(a) Any department, agency, authority, commission, or other instrumentality of the state is authorized to deduct designated amounts from
the wages or salaries of its employees and remit such moneys to one or
more savings trust accounts established under Article 11 of Chapter 3
of Title 20.
(b) No payroll deduction shall be made under this Code section
without the employee’s written and voluntary consent designating the
exact amount to be deducted.
(c) Any employee who has authorized a deduction under this Code
section is authorized to end such salary deduction upon written notice
to the employer.
(d) The fiscal authorities or other employees of the various departments, agencies, authorities, commissions, or other instrumentalities of
this state shall incur no liability for errors or omissions made in the
administration of payroll deductions authorized under this Code section. (Code 1981, § 45-7-57, enacted by Ga. L. 2004, p. 594, § 1.)
ARTICLE 4
DISCLOSURE OF PROFESSIONAL SERVICES FEES
45-7-70. Purpose of article.
It is in the best interests of a free society that citizens be fully
informed as to the conduct of their government and that those who
serve the public by performing services requiring special qualification,
training, or knowledge and the exercise of discretion or judgment be
known and identified. To ensure that the public may better evaluate the
stewardship of elected and appointed officials in the use of public funds
for the purchase of professional services from other than full-time
employees, it is appropriate that disclosure be made of the use of
professional personnel and of the fees and reimbursement paid for such
services and incidental expenses. (Ga. L. 1976, p. 978, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 66 Am. Jur. 2d, Records
and Recording Laws, § 26 et seq.

C.J.S. — 76 C.J.S., Records, §§ 8, 74 et
seq., 112 et seq.
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45-7-71. Professional services fees to be identified in financial
records.
In the fiscal and financial records of any state agency which are
submitted for audit to the state auditor, any fees for services or
reimbursable expenses charged to any authority created, authorized, or
otherwise provided for by state law or charged to any board, bureau,
commission, committee, department, institution, office, retirement system, or any other agency of the state by any consultant, architect, or
attorney at law shall be identified by type of fee or expense and the
purpose for which paid, to whom paid, and the dates when such
payment or payments of fees and expenses were made. Salaries paid
and reimbursement of expenses made to professional persons employed
on a full-time basis by the authorities or state agencies are not included
within the reporting requirement set forth in this Code section. (Ga. L.
1976, p. 978, § 2.)
45-7-72. Statements or reports to Attorney General and state
auditor.
A copy of each statement or report, referred to in Code Section
45-7-71, of any authority or state agency in which a fee or expense paid
to a consultant or member of a profession is identified and reported
shall be provided to the Attorney General and the state auditor unless
such statement or report is otherwise required by law to be provided to
the Attorney General or the state auditor. (Ga. L. 1976, p. 978, § 3; Ga.
L. 1984, p. 851, § 1.)
45-7-73. State auditor to prescribe form and date for submission
of reports.
Where necessary to accomplish the purposes of this article, the state
auditor shall by rule or regulation prescribe the form in which the
reports of professional services shall be made by the authority or state
agency. The state auditor shall also establish dates for the submission
of the reports required by this article. (Ga. L. 1976, p. 978, § 4.)
45-7-74. State auditor to provide report of fees to various state
officials.
The state auditor shall annually provide to the Governor, to each
house of the General Assembly, to the Attorney General, and to the
Secretary of State a report in which the accumulated totals of payments
of fees and expenses to members of professions are set forth, identifying:
(1) The person or persons to whom such payments were made;
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(2) The professions of such person or persons;
(3) The totals of such payments; and
(4) The authority or state agency which has retained such professional person or persons. (Ga. L. 1976, p. 978, § 5.)
ARTICLE 5
STATE COMMISSION ON COMPENSATION
45-7-90. Creation; purpose.
A State Commission on Compensation is established for the purpose
of assisting the General Assembly in setting the compensation of
constitutional state officers, including members of the General Assembly and full-time heads of state agencies, authorities, boards, bureaus,
commissions, committees, and departments whose compensation is set
by the Constitution, by law, or by Act of the General Assembly. (Ga. L.
1971, p. 103, § 1; Ga. L. 1982, p. 3, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Public officers covered by commission. — For a listing of state officials and
board members whose compensation is set
by the State Commission on Compensation. See 1972 Op. Att’y Gen. No. 72-121.
Includes superior court judges. —
Superior court judges’ salaries are within
the purview of the recommendation of the
State Commission on compensation. 1971
Op. Att’y Gen. No. 71-173.1.

Secretarial services for superior
court judges not covered by commission. — The recommendation to provide
allocations for secretarial services to superior court judges is not directly within
the statutory authority of the commission,
but could be made on an informal basis.
1971 Op. Att’y Gen. No. 71-173.1.

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 20 et seq. 63C Am. Jur.
2d, Public Officers and Employees, § 276.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 226. 73 C.J.S., Public Administrative Law and Procedure, §§ 4, 18.

45-7-91. Composition; qualifications, appointment, vacancies of
members.
The commission shall be composed of 12 members who shall serve for
terms of four years and until their successors shall have been appointed
and qualified. No person shall be qualified for appointment to office as
a member of the commission if he is an officer or employee of the state
at the time of his selection for appointment. Four members shall be
appointed by the Governor, at least one of whom shall be regularly
engaged in the field of business finance or business management. Two
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members shall be appointed by the Lieutenant Governor, at least one of
whom shall be experienced in labor-management relations. Two members shall be appointed by the Speaker of the House of Representatives,
at least one of whom shall be experienced in labor-management
relations. Four members shall be appointed by the Justices of the
Supreme Court, at least one of whom shall be authorized to practice law
in this state. Should any vacancy on the commission occur from death,
resignation, or otherwise, the appointing authority shall appoint a
successor member to serve during the unexpired term. (Ga. L. 1971, p.
103, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 31 et seq. 63C Am. Jur.
2d, Public Officers and Employees, §§ 57,
62, 88, 105 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 161 et seq. 73 C.J.S., Public
Administrative Law and Procedure, § 69.

45-7-92. Oath, salary, expenses of members; meetings generally.
Members of the commission shall take an oath to uphold the
Constitution and laws of the United States and of the State of Georgia
and shall receive a salary of $59.00 per day for each day of service and
such expenses and allowances while performing their duties of office as
are refundable to state employees. All expenses incurred by the commission in the performance of its duties shall be paid from funds
available to the General Assembly. The commission shall meet no more
than 30 days during the year it is established and no more than 15 days
in any year thereafter. (Ga. L. 1971, p. 103, § 3; Ga. L. 1988, p. 297,
§ 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 124, 125, 278
et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 70, 374 et seq.

45-7-93. Organizational meeting; employment of staff.
The commission shall meet immediately after a majority of its
members have taken the oath of office, shall select from the members
one of their number to serve as chairman, and shall adopt such rules
and procedures as may be deemed necessary for the expeditious
accomplishment of the obligations of the commission. The commission
shall be authorized to employ staff personnel as necessary to accomplish commission objectives. (Ga. L. 1971, p. 103, § 4.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 127 et seq.
C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 15, 16, 17.

ALR. — Per diem compensation of public officer, 1 ALR 276.

45-7-94. Commission to make comparative study of compensation.
The commission shall make a study of the compensation currently
being paid by the state to all constitutional state officers, including
members of the General Assembly and all full-time heads of state
agencies, authorities, boards, bureaus, commissions, committees, and
departments whose compensation is set by the Constitution of Georgia,
by law, or by an Act of the General Assembly; and the commission shall
compare such compensation with that currently being received by
officers and employees serving in comparable positions with the federal
government, this state, other states, local governments, and in industry, business, and the professions. In making this comparative study,
the commission shall utilize all available data pertaining to prevailing
market rates and relating to the costs and standards of living of persons
in comparable positions. (Ga. L. 1971, p. 103, § 5.)
45-7-95. Commission to file written report of recommended
compensation; bill to be introduced into General Assembly; procedure for adoption of bill.
(a) The commission shall file a written report based upon its studies
in which a recommended compensation shall be stated for each constitutional state officer, including members of the General Assembly and
all full-time heads of state agencies, authorities, boards, bureaus,
commissions, committees, and departments whose compensation is set
by the Constitution of Georgia, by law, or by Act of the General
Assembly. A copy of said report shall be filed with the Governor,
Lieutenant Governor, Speaker of the House of Representatives, Clerk of
the House of Representatives, Secretary of the Senate, legislative
counsel, Chief Justice of the Supreme Court, and Chief Judge of the
Court of Appeals. The commission shall file the written report at least
30 days prior to the convening of the General Assembly in regular
session at which the general appropriations bill is first considered. The
written report of the commission shall be filed, notwithstanding a
determination by the commission that no compensation increase or
decrease is recommended.
(b) Whenever a written report of the commission’s compensation
plan is filed, a bill shall be prepared suitable for introduction in either
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the Senate or House of Representatives containing the compensation
recommended by the commission; and such bill shall be introduced at
the next session of the General Assembly convening after the filing of
said written report. Such bill and the compensation contained therein,
in order to become effective, shall receive the same number of readings
and go through and be subject to the same procedure as required by the
Constitution of Georgia for any other bill; provided, however, that the
bill relative to the commission’s compensation plan, whether introduced
in the House or the Senate, or both, shall be automatically engrossed by
both the House and the Senate, and any such bill shall not be changed
in either the House or the Senate after its introduction. (Ga. L. 1971, p.
103, § 6.)
OPINIONS OF THE ATTORNEY GENERAL
Authority to make recommendations concerning longevity allowances. — The authority of the State Commission on Compensation to make
recommendations concerning compensation extends to the longevity allowances.
1971 Op. Att’y Gen. No. 71-173.1.
Informal recommendation for sec-

retarial services. — The recommendation to provide allocations for secretarial
services to superior court judges is not
directly within the statutory authority of
the commission, but could be made on an
informal basis. 1971 Op. Att’y Gen. No.
71-173.1.

45-7-96. Construction of article.
It is the intention of the General Assembly that this article shall not
be construed so as to authorize the commission to reduce the compensation of constitutional state officers below that established by the
Constitution of Georgia or so as to deprive the General Assembly of
plenary power to enact laws affecting compensation in accordance with
the Constitution of Georgia. (Ga. L. 1971, p. 103, § 7.)
ARTICLE 6
TEMPORARY FURLOUGHS
45-7-110. Criteria for order; notice; applicability; effect of other
laws; effect on retirement or pension system; repealer.
Repealed by Ga. L. 1991, Ex. Sess., p. 87, § 1, effective March 31,
1993.
Editor’s notes. — This Code section
was based on Ga. L. 1991, Ex. Sess., p. 87,
§ 1, and Ga. L. 1993, p. 91, § 45.
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CHAPTER 8
ACCOUNTING FOR PUBLIC FUNDS
Sec.
45-8-1.
45-8-2.

45-8-3.

45-8-4.
45-8-5.
45-8-6.

45-8-7.

45-8-8.
45-8-9.
45-8-10.
45-8-11.

45-8-12.

45-8-13.

Sec.
Definitions.
Bonds — Requirement of officers holding state funds; requirement of additional bond
or security; declaring office vacant upon failure to give additional security; reduction of
bonds; substitution of new
bonds.
Bonds — Requirement of officers holding other than state
funds; increase, reduction, or
discharge of bonds.
Bonds — Declaring office vacant upon officer’s failure to
give additional security.
Bonds — Fixing of amount and
approval.
Bonds — Liability of new or
additional bond for defaults occurring prior to and subsequent to effective date.
Bonds — Interest against principal and surety upon breach of
bond; additional penalty for
bad faith; attorneys’ fees.
Bonds — When principal and
surety not liable.
Bonds — Limitation of actions
on bonds.
Deposit of funds in banks or
depositories — Requirement
generally.
Deposit of funds in banks or
depositories — Authority of officers holding public funds to
determine amounts to be deposited; waiver of requirement
for depository to give security.
Deposit of funds in banks or
depositories — Depository to
give bond; pledge of securities
in lieu of bond; acceptance of
federal insurance as security;
combination of securities; aggregate amount of bond.
Deposit of funds in banks or
depositories — Deposit of securities by banks or depositories;

contract as to interest or compensation.
45-8-13.1. Depositories
using
pooled
method of securing deposits of
public funds; qualifications;
rights and responsibilities of
state treasurer; establishing
policies and procedures.
45-8-14. Depositories for county and
school district moneys.
45-8-15. Deposit of funds in banks or
depositories — Lien in favor of
public body on bank assets; deposit as trust fund.
45-8-16. Deposit of funds in banks or
depositories — Deposits showing officer’s official title deemed
public funds.
45-8-17. Deposit of funds in banks or
depositories — Liability.
45-8-18. Investment of surplus funds in
war bonds or other obligations
by treasurer of governmental
entity.
45-8-19. Jurisdiction to cite defaulting
officers, depositories, or sureties for accounting and to issue
execution.
45-8-20. Citation of officer, bank, or depository to show cause; service
of notice.
45-8-21. Right to appear at hearing.
45-8-22. Cited official, bank, or depository to file statement of accounts; preparation of statement by citing official or
authority; entry of judgment or
order in nature of judgment;
settling accounts.
45-8-23. Authority to issue subpoenas;
punishment for contempt for
refusal to obey.
45-8-24. Joinder of parties in proceedings for accounting; power of
authorities to determine liability.
45-8-25. Issuance of execution against
defaulting officer, bank, depository, or surety; enforcement;
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Sec.

Sec.

45-8-26.
45-8-27.
45-8-28.
45-8-29.

proceedings to arrest enforcement; burden of proof at trial;
parties; effect of admission of
correctness by defendant in execution.
Action by bond obligee before
citation or execution.
Procedure for accounting when
officer succeeds himself.
Personal representative of insane or deceased officer as
party to proceedings.
Effect of judgment or execution
as lien; transfer of judgment or
execution; enforcement by

Cross references. — Submission by
judges of probate court, county treasurers,
or others of returns stating amount of
money belonging to county, and as to

45-8-30.
45-8-31.
45-8-32.

45-8-33.

transferee; effect of sale or
transfer of assets by bank to
innocent purchaser for value.
Release of property of county
officers from state lien — Authorization.
Release of property of county
officers from state lien — Procedure generally.
Release of property of county
officers from state lien — Deadline to consummate proposed
sale or loan.
Effect of chapter upon liability
of officers to private persons.

grand jury examination of such returns,
§ 36-1-7. Disaster Volunteer Leave Act,
§ 38-3-90 et seq.

RESEARCH REFERENCES
ALR. — Power of board or officials to
depart from literal requirements in respect of deposits or loans of public funds in
their control, 104 ALR 623.
Statutes relating to embezzlement or

other offense in respect of public money
with safekeeping of which a public officer
is charged, as applicable to employee or
subordinate, 144 ALR 590.

45-8-1. Definitions.
As used in this chapter, the term:
(1) ‘‘Collecting officer’’ means any person who is either generally or
specifically elected, appointed, or employed, in whole or in part, to
collect any tax, revenue, or other moneys on behalf of the state or any
of its political subdivisions or on behalf of any board, commission,
bureau, or department thereof. The term shall not mean any state,
municipality, or county tax collector or revenue agent pursuant to
Title 48.
(2) ‘‘Commissioner’’ means the commissioner of banking and finance.
(3) ‘‘County authority’’ means the judge of the probate court or the
board of county commissioners or other tribunal, body, or officer
having jurisdiction over the fiscal affairs of the county.
(4)(A) ‘‘Covered depository’’ means:
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(i) Any depository whose total assets exceed $50 billion as of
the latest Consolidated Report of Condition and Income filed by
the depository with the Federal Deposit Insurance Corporation
and has qualified to serve as a depository for state funds
pursuant to Code Section 50-17-50; or
(ii) A depository whose total assets are less than $50 billion as
of the latest Consolidated Report of Condition and Income filed
by the depository with the Federal Deposit Insurance Corporation, has qualified to serve as a depository for state funds
pursuant to Code Section 50-17-50, and has elected to participate
in the multibank pooled method.
(B) A covered depository in operation as of January 1, 2016, may
continue to secure public body deposits using the dedicated
method, the single bank method, or both methods until policies and
procedures have been approved by the State Depository Board
regarding the multibank pooled method, which shall occur no later
than July 1, 2017.
(5) ‘‘Custodian’’ means the state treasurer, any Federal Reserve
Bank, or any Federal Home Loan Bank approved by the state
treasurer, or any bank, savings association, or trust company that:
(A) Is organized and existing under the laws of this state, any
other state, or the United States;
(B) Has executed all forms required under this chapter or any
rule adopted under this chapter;
(C) Agrees to be subject to the jurisdiction of the courts of this
state or of courts of the United States which are located within this
state for the purpose of any litigation arising out of this chapter;
and
(D) Has been approved by the state treasurer to act as a
custodian;
and which holds a pool of collateral for public deposits established by
a depository pursuant to Code Section 45-8-13.
(6) ‘‘Daily pool balance’’ means the daily balance of deposits of
public funds held by a depository which balance is secured by the
single bank pooled method as specified in paragraph (2) of subsection
(b) of Code Section 45-8-13, or the multibank pooled method as
specified in paragraph (2) of subsection (c) of Code Section 45-8-13.
Insured deposits and deposits of public funds for which no collateral
is required under subsection (b) or (d) of Code Section 45-8-12 or
special deposits and operating funds for which collateral has been
duly waived pursuant to subsection (b) of Code Section 45-8-11 or
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paragraph (3) of Code Section 50-17-53 shall be excluded from the
balance of deposits of public funds for purposes of determining the
daily pool balance.
(7) ‘‘Default’’ includes, without limitation, the failure or refusal of
a depository holding funds of a public body to pay any check or
warrant drawn upon sufficient and collected funds by any public body
depositor or to return any deposit on demand or at maturity together
with interest as agreed; the issuance of an order by any supervisory
authority restraining such depository from making payments of
deposit liabilities; or the appointment of a receiver for such depository.
(8) ‘‘Depository’’ means any bank designated, named, or appointed
from time to time:
(A) By the State Depository Board as qualified to serve as a
depository of state funds pursuant to Code Section 50-17-50;
(B) By county authorities or others as depositories for county
and other public funds pursuant to Code Section 45-8-14; or
(C) By collecting officers and officers holding public funds as a
depository for public funds pursuant to Code Section 45-8-11.
(9) ‘‘Officer to hold public funds’’ means not only the state treasurer, municipality or county treasurers, the State School Superintendent, municipality or county school superintendents, and treasurers of school districts, but also every other person, by whatever name
or title called, who shall be either generally or specially elected,
appointed, or employed with the duty, in whole or in part, to receive,
hold, or disburse any public money or revenue on behalf of the state
or any of its political subdivisions or on behalf of any board,
commission, bureau, or department.
(10) ‘‘Proper authority’’ means the officer, board, commission, or
other tribunal or body having the jurisdiction to act in the particular
matter.
(11) ‘‘Public body’’ means not only the state, municipalities, counties, school districts, drainage districts, and other districts created for
special purposes, but also every other political subdivision of the state
and every board, bureau, commission, and department of the state or
any subdivision thereof, as the context may require.
(12) ‘‘State authority’’ means the officer or officers or board, bureau, commission, or other person or persons who, in their official
capacity, shall have, according to the laws of this state, the duty or
jurisdiction to act on behalf of the state in the particular matter. (Ga.
L. 1933, p. 78, § 2; Code 1933, § 89-801; Ga. L. 1993, p. 1402, § 18;
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Ga. L. 1997, p. 868, § 1; Ga. L. 2010, p. 863, §§ 3, 4/SB 296; Ga. L.
2011, p. 752, § 45/HB 142; Ga. L. 2016, p. 249, § 1/SB 283.)
The 2016 amendment, effective April
26, 2016, for purposes of promulgating
rules and regulations and for all other

purposes effective July 1, 2016, rewrote
this Code section.

JUDICIAL DECISIONS
Probate judge as officer included in
definitions. — The ordinary (now probate judge) is a ‘‘collecting officer’’ for the
county within the meaning of O.C.G.A.
§ 45-8-1 when the ordinary collects fees
for marriage licenses. The ordinary is an
‘‘officer to hold public funds’’ for the county
within the meaning of O.C.G.A. § 45-8-1

when the ordinary holds 20 percent of the
fees collected separately from the remainder of the fees and when the ordinary
disburses to the Probate Courts Retirement Fund, in behalf of the county, the 20
percent withheld. Holcombe v. Gunby, 241
Ga. 105, 243 S.E.2d 65 (1978).

45-8-2. Bonds — Requirement of officers holding state funds;
requirement of additional bond or security; declaring
office vacant upon failure to give additional security;
reduction of bonds; substitution of new bonds.
(a) The state authorities shall require all collecting officers and all
officers to hold public funds, so far as relates to moneys or revenues of
the state, to give bond, on or before entering on the duties of their office,
appointment, or employment, with good security for the faithful performance of the duties of their office and faithfully to account for all
moneys coming into their hands, together with such other conditions as
the laws may require as to the official bond of the particular officer in
question.
(b) If the state authority having supervision or control over the
officer or the conduct of his office shall deem at any time that the bond
given by such officer is insufficient in amount or is inadequate as to
security, he shall notify such officer to give an additional bond or to
increase the security. If within the time required by such state authority the officer fails to give the additional bond or to make adequate the
security, the state authority shall, if the same be an office the incumbent of which such state authority has the jurisdiction or power to
remove, declare the office vacant. If it is an office the incumbent of
which such state authority does not have the power to remove, the state
authority shall report the same to the Governor; and thereupon, if it be
an office the incumbent of which the Governor has power to remove for
cause, the Governor, after giving such officer opportunity to be heard,
shall have the power to declare the office vacant. If it relates to an
officer who can be removed only by impeachment proceedings, the
Governor shall report the same to the General Assembly. The Governor
shall have concurrent jurisdiction with all other proper authorities to
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require any collecting officer or any officer to hold public funds to give
additional bond or security.
(c) The Governor or other proper state authority shall have the
jurisdiction and authority to allow any collecting officer or any officer to
hold public funds of the state to reduce his bond by an order discharging
the existing bonds of such officer from future liability and the giving of
a new bond by said officer in the reduced amount which shall not be
below the amount required of such officer as a minimum by the laws of
this state.
(d) The Governor or other proper state authority shall have the
jurisdiction and authority to allow any such officer to substitute a new
bond for his existing bond or bonds and to discharge the existing bond
or bonds as to future liability by an order to that effect. (Ga. L. 1933, p.
78, § 3; Code 1933, § 89-806.)
Cross references. — Giving of bonds
by public officers generally, T. 45, C. 4.
JUDICIAL DECISIONS
Cited in Employers Liab. Assurance
Corp. v. Lewis, 101 Ga. App. 802, 115
S.E.2d 387 (1960).
OPINIONS OF THE ATTORNEY GENERAL
Liability of employee for failure to
account. — A default by an employee in
the employee’s obligation to account for
the funds advanced to the employee for
the purposes stated in Ga. L. 1973, p. 842,
§ 1 (see now O.C.G.A. § 45-7-25) was a
failure ‘‘faithfully to account for all moneys coming into (his) hands,’’ and thus was
a claim cognizable under the bond required by former Code 1933, § 89-806 and
Ga. L. 1964, p. 282, § 1 (see now O.C.G.A.
§§ 45-8-2 and 45-8-8); in the event the
employee is not bonded as required by
former Code 1933, § 89-806, then the
limitation of liability with respect to the

principal and surety on the bond of the
head of that state department contained
in Ga. L. 1964, p. 282, § 1 was is no longer
applicable and the historical rules of liability would in that event apply to the
department head and surety. 1973 Op.
Att’y Gen. No. 73-87.
Requiring additional bond from
school superintendent. — A county
board of education may require a county
school superintendent to give an additional bond or to increase the security if in
the opinion of the board the present bond
is insufficient in amount or is inadequate
as to security. 1957 Op. Att’y Gen. p. 105.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 351, 352.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 473.
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45-8-3. Bonds — Requirement of officers holding other than
state funds; increase, reduction, or discharge of bonds.
All municipality or county authorities and all other proper authorities shall, as to collecting officers and officers to hold public funds other
than those dealt with in Code Section 45-8-2, have the jurisdiction and
authority to require bonds of such officers, of the same kind as is
prescribed in Code Section 45-8-2, and shall have the same power and
authority to require such officers to increase their bonds or the security
thereon, to permit the reduction of such bonds, and to give discharge to
existing bonds as to future liability upon new bonds being given, all in
like manner as is set forth in Code Section 45-8-2. (Ga. L. 1933, p. 78,
§ 3a; Code 1933, § 89-807.)
OPINIONS OF THE ATTORNEY GENERAL
Requiring additional bond from
school superintendent. — A county
board of education may require a county
school superintendent to give an additional bond or to increase the security if in

the opinion of the said board the present
bond is insufficient in amount or is inadequate as to security. 1957 Op. Att’y Gen.
p. 105.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 351, 352.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 474.

45-8-4. Bonds — Declaring office vacant upon officer’s failure to
give additional security.
If any such officer is required to give additional bond or security
pursuant to Code Section 45-8-3 and fails to do so within the time
required, the proper authority shall:
(1) Declare the office vacant, if such proper authority has the
power of removal over such office; or
(2) If such proper authority does not have the power of removal, it
shall report the same to the Governor or officer having power of
removal, who, after giving the delinquent officer opportunity to be
heard, shall have the power to declare the office vacant. (Ga. L. 1933,
p. 78, § 4; Code 1933, § 89-808.)
OPINIONS OF THE ATTORNEY GENERAL
Requiring additional bond from
school superintendent. — A county
board of education may require a county

school superintendent to give an additional bond or to increase the security if in
the opinion of the said board the present
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bond is insufficient in amount or is inadequate as to security. 1957 Op. Att’y Gen.
p. 105.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 163, 172.

45-8-5. Bonds — Fixing of amount and approval.
The amount of the bonds of collecting officers and officers to hold
public funds shall be in the amount fixed by the proper authority, unless
the amount is fixed by existing general laws, and shall be approved by
the proper authority and filed as required by law. Except as otherwise
provided in this Code section, the proper authority to fix the amount of
bonds and to approve the same is the officer or officers upon whom those
duties are imposed by existing laws. Where the law does not designate
what officer shall perform these duties, the proper authority shall be
the officer, board, bureau, or commission having supervision over the
particular office or officer. Municipality or county authorities shall be
deemed the proper authorities as to fixing the amount and approving
bonds of municipality or county treasurers and those acting as substitutes for municipality or county treasurers under local laws and as to
all other collecting officers and officers holding public funds, so far as
relates to municipality or county taxes or revenue, and shall be deemed
the proper authority as to requiring additional bonds or strengthening
security on bonds, as to allowing reduction or substitution of bonds, and
as to discharging bonds from future liability, so far as relates to such
officers. (Ga. L. 1933, p. 78, § 5; Code 1933, § 89-809.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 136.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 473, 474, 480, 482.

45-8-6. Bonds — Liability of new or additional bond for defaults
occurring prior to and subsequent to effective date.
Where any collecting officer, officer to hold public funds, bank, or
depository gives an additional bond or adds new security during his
term, the bond in force at the time and securities thereon shall be liable
for defaults occurring prior to the time the additional bond or security
is given; and the existing bond or security and the additional bond or
security shall be jointly, severally, and concurrently liable for subsequent defaults. If the order requiring a new bond so provides, the
sureties on the old bond or bonds shall be discharged from future
liability and the new bond alone shall be liable therefor. However, if the
new bond so provides, it may assume concurrent liability with the old
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bond as to defaults occurring prior to the date of its being given, or, if
the officer having the duty of approving the bond so consents, the new
bond may assume sole liability from a date prior to the time of its being
filed and the old bond or bonds may be discharged from liability from
the date as of which such new bond is operative. (Ga. L. 1933, p. 78,
§ 14; Code 1933, § 89-835.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 130, 359.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 485.

45-8-7. Bonds — Interest against principal and surety upon
breach of bond; additional penalty for bad faith; attorneys’ fees.
Upon breaches of the bond of any officer, bank, or depository, interest
shall run against the principal on the bond at the rate of 7 percent per
annum from the date of the breach and against the surety at the same
rate from the date of the demand on the surety. If the breach shall
involve dishonesty on the part of the officer or bank, the official or
county authority having jurisdiction to cite the officer, or any court
acquiring jurisdiction over the subject matter, may, as against the
offending principal in the bond, impose an additional penalty of not
more than 10 percent of the amount of the loss and a reasonable sum for
attorneys’ fees. This penalty and award of attorneys’ fees may also be
imposed upon the surety by any court acquiring jurisdiction of the
subject matter, in the event it is shown that the surety has acted in bad
faith and has been vexatiously litigious or that it has filed defensive
proceedings for delay only. Existing laws imposing higher rates of
interest or penalties upon principals or sureties upon any of such bonds
are superseded by this Code section. (Ga. L. 1933, p. 78, § 12; Code
1933, § 89-833.)
JUDICIAL DECISIONS
This section requires a demand on
the surety to initiate the running of
interest against it but does not prescribe
a specific form of demand. In the absence
of specific statutory or contractual requirement it is only necessary to constitute a demand that the surety be notified
that immediate payment of the debt is
requested. There is no requirement here
of demand on the principal to initiate the
running of interest against the principal,
and the evident purpose of the statutory
requirement of demand on the surety is to

give such surety an opportunity to immediately reimburse the county for any loss
within the terms of the bond occasioned by
the breach of principal, without subjecting
it to the payment of interest prior to the
time the county notifies it that immediate
payment of such obligation is requested.
Employers Liab. Assurance Corp. v.
Lewis, 101 Ga. App. 802, 115 S.E.2d 387
(1960).
No interest may be charged for period preceding demand. — When there
was no evidence in the record of any
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demand upon the surety of the tax commissioner prior to the date of the execution, an execution against the surety could
not properly be issued for interest alleged
to have accrued prior to the date thereof.
Keen v. Lewis, 215 Ga. 166, 109 S.E.2d
764 (1959).
Recordation of execution insufficient as demand. — Simply issuing the

45-8-8

execution and recording it on the execution docket was not sufficient to constitute
the demand on the surety which this section requires. Employers Liab. Assurance
Corp. v. Lewis, 101 Ga. App. 802, 115
S.E.2d 387 (1960).
Cited in Rice v. Board of Comm’rs of
Rds. & Revenue, 107 Ga. App. 207, 129
S.E.2d 401 (1963).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 354 et seq.,
§§ 493, 494.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 482, 486, 487.

45-8-8. Bonds — When principal and surety not liable.
(a) Neither the principal nor the surety on any bond of any collecting
officer or any officer to hold public funds shall be liable for the failure of
such officer to account for any public money coming into his hands
which he shall have deposited in any designated depository or, if the
proper authority shall have failed to designate a depository, in any bank
selected by him, if it was deposited in the name of the public body to
which it belongs, in his own name in his official title or with his official
capacity disclosed, or if the bank receiving the same shall otherwise
have notice of the public nature of the deposit, provided that said failure
to account is attributable solely to the failure or insolvency of such
depository.
(b) Neither the principal nor the surety on the bond of the head of
any state department or agency shall be liable for the failure of an
employee of any such department or agency to account for any public
money coming into the hands of such employee, if such employee is
bonded in an amount deemed adequate by the head of the department
or agency and the state auditor and the bond complies with this
chapter. (Ga. L. 1933, p. 78, § 13; Ga. L. 1964, p. 282, § 1.)
JUDICIAL DECISIONS
Bond relieved when public funds
deposited officially. — A county treasurer is required to deposit the county
money in a bank and to have it give bond
to secure the deposit, and, if it is deposited
officially or if the bank knows it to be a
public deposit, the treasurer’s bond is

thereby relieved. Hancock County v. Hancock Nat’l Bank, 67 F.2d 421 (5th Cir.
1933).
Cited in Landrum v. Thomas, 52 Ga.
App. 257, 183 S.E. 140 (1935); Weems v.
Glenn, 199 Ga. App. 388, 34 S.E.2d 511
(1945).
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OPINIONS OF THE ATTORNEY GENERAL
Limitation on liability of principal
and surety inapplicable when principal not bonded. — A default by an employee in an obligation to account for the
funds advanced to the employee for the
purposes stated in Ga. L. 1973, p. 842, § 1
(see now O.C.G.A. § 45-7-25) was a failure ‘‘faithfully to account for all moneys
coming into (his) hands,’’ and thus was a
claim cognizable under the bond required
by former Code 1933, § 89-806 and Ga. L.
1964, p. 282, § 1 (see now O.C.G.A.

§§ 45-8-2 and 45-8-8); in the event the
employee is not bonded as required by
former Code 1933, § 89-806, then the
limitation of liability with respect to the
principal and surety on the bond of the
head of that state department contained
in Ga. L. 1964, p. 282, § 1 was no longer
applicable and the historical rules of liability would in that event apply to the
department head and surety. 1973 Op.
Att’y Gen. No. 73-87.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 351 et seq.,
363, et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 486.
ALR. — Liability of public officer or his
bond for loss of public funds due to insol-

vency of bank in which they were deposited, 93 ALR 819; 155 ALR 436.
Constitutionality of statutes relieving
officer or public depository, or his surety,
from liability for loss of public funds, 96
ALR 295.

45-8-9. Bonds — Limitation of actions on bonds.
No action on the bond of any collecting officer, officer to hold public
funds, bank, or depository shall be maintained unless the action or
proceeding is begun within six years from the date the alleged cause of
action accrued; nor shall any action be maintained against any surety
because of an alleged breach of the bond, unless, within three years
from the date the alleged cause of action accrues, an action is begun
against the surety or a citation is issued against the surety by the
official, municipality, or county authority having jurisdiction to cite or
an execution is issued against the surety as provided for in Code Section
45-8-25. (Ga. L. 1933, p. 78, § 11; Code 1933, § 89-832.)
JUDICIAL DECISIONS
Statute of limitations begins to run
from time of breach of duty. — The
cause of action had its inception and the
statute of limitations began to run from
the time there was a breach of duty on the
part of the Tax Commissioner (now State
Revenue Commissioner). Employers Liab.
Assurance Corp. v. Lewis, 101 Ga. App.
802, 115 S.E.2d 387 (1960).
Surety has the right to plead the
statute as a bar to recovery. — Under
this section, a surety on an officer’s bond

had the right to plead, as a reason why an
execution should not proceed against it,
that the cause of action accrued more than
three years before the date of such execution. Bibb County v. Winslett, 191 Ga. 860,
14 S.E.2d 108 (1941).
Surety is not liable on untimely
claims. — Since the Tax Commissioner
(now State Revenue Commissioner) had
not filed a report or made an accounting
for 1953 taxes on or before April 20, 1954,
and it is apparent that the commissioner’s
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failures constituted a breach of the official
duty for which the commissioner and the
surety on the commissioner’s official bond
would both be liable, a cause of action in
this matter accrued on April 20, 1954, and
the execution issued on May 21, 1957, was
barred by the statute of limitations to the
extent that it sought to enforce liability

45-8-10

against the surety for amounts withheld
for 1953. Employers Liab. Assurance
Corp. v. Lewis, 101 Ga. App. 802, 115
S.E.2d 387 (1960).
Cited in Laurens County v. Keen, 214
Ga. 32, 102 S.E.2d 697 (1958); Holcombe v.
Gunby, 241 Ga. 105, 243 S.E.2d 65 (1978).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 455 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 494.

45-8-10. Deposit of funds in banks or depositories — Requirement generally.
All funds belonging to the state or to any of its bureaus, commissions,
boards, or departments shall be deposited in designated state depositories. Every collecting officer and every officer to hold public funds who
receives any money belonging to any public body shall promptly deposit
the money in a designated state depository. (Ga. L. 1933, p. 78, § 6;
Code 1933, § 89-810.)
Cross references. — State depositories, § 50-17-50 et seq.
JUDICIAL DECISIONS
Bond relieved when public funds
deposited officially. — A county treasurer is required to deposit the county
money in a bank and to have it give bond
to secure the deposit, and, if it is deposited
officially or if the bank knows it to be a
public deposit, the treasurer’s bond is

thereby relieved. Hancock County v. Hancock Nat’l Bank, 67 F.2d 421 (5th Cir.
1933).
Cited in Whipple v. American Sur. Co.,
92 F.2d 673 (5th Cir. 1937); Harrison v.
May, 228 Ga. 684, 187 S.E.2d 673 (1972).

OPINIONS OF THE ATTORNEY GENERAL
Deposit of funds exceeding insured
amount. — The collecting officer or officer
holding the funds of a hospital authority
may deposit funds of the authority in a
local bank or banks notwithstanding the
fact that the amount of the funds so deposited may exceed Federal Deposit Insurance Corporation insurance on the account, if the authority requires the
depository to give bond or make deposit of

securities in trust to secure such deposits,
pursuant to former Code 1933, §§ 89-810
and 89-812 (see now O.C.G.A. §§ 45-8-13
and 45-8-10). 1969 Op. Att’y Gen. No.
69-500.
A credit union is not a proper depository for public funds belonging to
or in the custody of a municipal corporation inasmuch as a credit union is not a
bank. 1974 Op. Att’y Gen. No. 74-41.
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 263, 345, 348.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 396.

45-8-11. Deposit of funds in banks or depositories — Authority
of officers holding public funds to determine amounts
to be deposited; waiver of requirement for depository
to give security.
(a) Every collecting officer and officer holding public funds shall be
authorized to determine, from time to time, in respect to all public
funds held by such officer, any and all of the following:
(1) The maximum amount of public money which may be deposited
in a particular depository;
(2) The maximum and minimum proportion of public funds which
may be maintained in a particular depository; and
(3) The amount of public funds to be deposited in particular
depositories as time deposits and the periods of such deposits.
(b) All depositories shall give security for deposits of public funds.
However, a collecting officer or officer holding public funds may, in his
discretion, waive the requirement for security in the case of operating
funds placed in demand deposit checking accounts.
(c) This Code section shall not apply to collecting officers and officers
holding public funds pursuant to Article 3 of Chapter 17 of Title 50,
relating to state depositories. (Code 1933, § 89-810.2, enacted by Ga. L.
1980, p. 969, § 1.)
45-8-12. Deposit of funds in banks or depositories — Depository
to give bond; pledge of securities in lieu of bond;
acceptance of federal insurance as security; combination of securities; aggregate amount of bond.
(a) The collecting officer or officer holding public funds may not have
on deposit at any one time in any depository for a time longer than ten
days a sum of money belonging to the public body when such depository
has not given a bond to the public body as set forth in this Code section.
The bond to be given by depositories, where such bonds are required,
shall be a surety bond signed by a surety company duly qualified and
authorized to transact business within this state in a sum as so
required. In lieu of such a surety bond, the depository may pledge to the
public body as security any one or more of the obligations enumerated
in Code Section 50-17-59, relating to the bond required to secure state
deposits and securities in lieu of bond.
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(b) The collecting officer or officer holding public funds shall accept
the guarantee or insurance of accounts by the Federal Deposit Insurance Corporation to secure public funds on deposit in depositories to the
extent authorized by federal law governing the Federal Deposit Insurance Corporation.
(c) A depository may secure deposits made with it partly by surety
bond, partly by deposit of any one or more of the obligations referred to
in subsection (a) of this Code section, partly by the guarantee or
insurance of accounts by the Federal Deposit Insurance Corporation, or
by any combination of these methods. Except for covered depositories,
the aggregate of the face value of such surety bond and the market
value of securities pledged shall be equal to not less than 110 percent of
the public funds being secured after the deduction of the amount of
deposit insurance.
(d) Notwithstanding any other provisions of this Code section, a
depository may deduct the face amount of direct loans from deposits of
a public body before being required to secure such deposits by a surety
bond, deposit insurance, securities, or any combination thereof.
(e) This Code section shall not apply to collecting officers and officers
holding public funds pursuant to Article 3 of Chapter 17 of Title 50,
relating to state depositories. (Code 1933, § 89-810.2, enacted by Ga. L.
1980, p. 969, § 1; Ga. L. 1987, p. 905, § 1; Ga. L. 1987, p. 1334, § 1; Ga.
L. 1994, p. 499, § 1; Ga. L. 2016, p. 249, § 2/SB 283.)
The 2016 amendment, effective April
26, 2016, for purposes of promulgating
rules and regulations and for all other
purposes effective July 1, 2016, in subsection (b), substituted ‘‘by the Federal Deposit Insurance Corporation’’ for ‘‘of the
Federal Deposit Insurance Corporation
and the guarantee or insurance of accounts of the Federal Savings and Loan
Insurance Corporation’’ in the middle and

deleted ‘‘and the Federal Savings and
Loan Insurance Corporation’’ following
‘‘Corporation’’ at the end; and, in subsection (c), substituted ‘‘of accounts by the
Federal Deposit Insurance Corporation’’
for ‘‘referred to in subsection (b) of this
Code section’’ in the first sentence and
substituted ‘‘Except for covered depositories, the’’ for ‘‘The’’ at the beginning of the
second sentence.

45-8-13. Deposit of funds in banks or depositories — Deposit of
securities by banks or depositories; contract as to
interest or compensation.
(a) Any depository in this state is authorized to give such bond or to
secure deposits of public funds by deposits of securities, whether the
securities are owned by the depository into which the public funds are
deposited or are owned by another bank, and the proper authorities are
authorized to make contracts with depositories as to interest or compensation of the depository.
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(b) Depositories that are not covered depositories may secure deposits of public funds using the dedicated method, the single bank pooled
method, or both methods, as enumerated in this subsection:
(1) Under the dedicated method, a depository shall secure the
deposits of each of its public body depositors separately. It is intended
that the dedicated method is the method permitted under Code
Section 45-8-12 and that this method will not be affected by this
subsection; or
(2) Under the single bank pooled method, a depository shall secure
deposits of public funds of public bodies which have deposits with it
through a pool of collateral established by the depository with a
custodian for the benefit of public bodies having deposits with such
depository as set forth in Code Section 45-8-13.1. If a depository elects
the single bank pooled method, it may use the single bank pooled
method with some public body depositors and the dedicated method
with other public body depositors.
(c) Covered depositories shall secure public funds from public bodies
as provided in this subsection:
(1) Establish a pool of collateral with a custodian for the benefit of
public bodies having deposits with such covered depository as set
forth in Code Section 45-8-13.1;
(2) Secure deposits made with it partly by surety bond, partly by
deposit of any one or more of the obligations referred to in subsection
(a) of Code Section 45-8-12, partly by the guarantee or insurance of
accounts by the Federal Deposit Insurance Corporation, any obligation authorized pursuant to the policies and procedures of the State
Depository Board, or by any combination of these methods. The
aggregate of the face value of such surety bond and the market value
of securities pledged shall be a percent of the public funds being
secured after the deduction of the amount of deposit insurance as
established quarterly pursuant to a formula proposed by the commissioner and adopted by the State Depository Board based on the
ratings of the covered depository from one or more nationally recognized rating services. The commissioner is authorized to propose to
the State Depository Board multiple tiers of collateralization requiring different percentages of securities to be pledged to secure deposited public funds; and
(3) Under the multibank pooled method, each covered depository
shall guarantee the deposits of a public body against loss caused by
the default of other depositories within the multibank pool. (Ga. L.
1933, p. 78, § 6; Code 1933, § 89-812; Ga. L. 1993, p. 929, § 3; Ga. L.
1994, p. 97, § 45; Ga. L. 1997, p. 868, § 2; Ga. L. 2016, p. 249, § 3/SB
283.)
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The 2016 amendment, effective April
26, 2016, for purposes of promulgating
rules and regulations and for all other
purposes effective July 1, 2016, in subsection (b), inserted ‘‘that are not covered
depositories’’ near the beginning, and substituted ‘‘, the single bank pooled method,

45-8-13.1

or both methods,’’ for ‘‘or the pooled
method’’ near the end; in paragraph (b)(1),
inserted ‘‘body’’ near the end of the first
sentence; in paragraph (b)(2), inserted
‘‘single bank’’ three times and inserted
‘‘body’’ twice; and rewrote subsection (c).

JUDICIAL DECISIONS
Bond relieved when public funds
deposited officially. — A county treasurer is required to deposit the county
money in a bank and to have it give bond
to secure the deposit, and, if it is deposited
officially or if the bank knows it to be a

public deposit, the treasurer’s bond is
thereby relieved. Hancock County v. Hancock Nat’l Bank, 67 F.2d 421 (5th Cir.
1933).
Cited in Whipple v. American Sur. Co.,
92 F.2d 673 (5th Cir. 1937).

OPINIONS OF THE ATTORNEY GENERAL
Funds of a local housing authority
held exclusively for a public purpose
were public funds within the meaning
of former Code 1933, §§ 89-812 and 89-813
(see now O.C.G.A. §§ 45-8-13 and
45-8-15). 1957 Op. Att’y Gen. p. 7.
Requirements when amount deposited exceeds amount insured. — The
collecting officer or officer holding the
funds of a hospital authority may deposit
funds of the authority in a local bank or
banks notwithstanding the fact that the
amount of the funds so deposited may
exceed Federal Deposit Insurance Corporation insurance on the account, if the
authority requires the depository to give
bond or make deposit of securities in trust
to secure such deposits pursuant to former
Code 1933, §§ 89-810 and 89-812 (see now
O.C.G.A. §§ 45-8-10 and 45-8-13). 1969
Op. Att’y Gen. No. 69-500.
Banks holding public moneys are
required to secure the money by giving bond or depositing securities in

trust whether or not specifically requested
to do so by public authorities. 1962 Op.
Att’y Gen. p. 24.
Approved securities are the same
whether the funds are state or local.
— Since the policy of protecting public
funds was presumably the same whether
the funds were state funds or subdivision
funds, the list in former Code 1933,
§
100-108
(see
now
O.C.G.A.
§ 50-17-59(a)) should govern for purposes
of former Code 1933, § 89-812 (see no
O.C.G.A. § 45-8-13). 1979 Op. Att’y Gen.
No. 79-12.
Obligations of a public housing authority are approved securities. — A
state bank may purchase obligations of a
public housing agency and pledge them as
security for the repayment of a deposit of
funds made with the bank by the housing
agency provided the purchase of such obligations does not exceed 10 percent of the
capital and unimpaired surplus of the
bank. 1957 Op. Att’y Gen. p. 7.

45-8-13.1. Depositories using pooled method of securing deposits of public funds; qualifications; rights and responsibilities of state treasurer; establishing policies and
procedures.
(a) Only depositories which have met the qualifications imposed by
this Code section may use a pooled method. If a depository elects a
pooled method, it shall notify the state treasurer in writing of its desire
to utilize a pooled method and the proposed effective date thereof and
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provide to the state treasurer executed copies of the custodial agreement, resolution, and other agreements and data as may be required by
the state treasurer. Upon meeting the qualifications of this Code
section, the state treasurer shall issue a certificate of qualification, and
such bank or trust company shall become a depository permitted to use
a pooled method.
(b) The aggregate of the market value of the securities pledged to
secure a pool of public funds under the single bank pooled method shall
be not less than 110 percent of the daily pool balance. The aggregate of
the market value of the securities pledged to secure a pool of public
funds under the multibank pooled method shall be not less than the
percent established by the State Depository Board for the multibank
pooled method provided for in paragraph (2) of subsection (c) of Code
Section 45-8-13, which shall be neither less than 25 percent nor greater
than 125 percent. Notwithstanding these parameters for the multibank
pool, the aggregate market value of securities pledged shall be not less
than 100 percent for amounts greater than 20 percent of the total daily
pool balance held by any one covered depository. The State Depository
Board, upon the recommendation of the state treasurer, in consultation
with the commissioner, shall have the authority to increase the percent
collateralization of any covered depository to a maximum of 125 percent
at any time as economic conditions warrant.
(c)(1) A depository may not retain any deposit of public funds which
is required to be secured unless, within ten days thereafter or such
shorter period as has been agreed upon by the depository and the
state treasurer, it has deposited for the benefit of the pool eligible
collateral equal to its required collateral pursuant to this Code
section.
(2) For reporting purposes, each depository using a pooled method
shall determine the market value of its collateral. Each depository
shall provide such monthly reports to the state treasurer as the state
treasurer shall require.
(3) A depository may not substitute or withdraw collateral previously pledged as part of a pool without the prior approval of the state
treasurer. The state treasurer shall grant such approval if:
(A) In the case of substitution of collateral, the market value of
the substituted collateral is equal to or greater than the market
value of the collateral withdrawn; and
(B) In the case of withdrawal of collateral:
(i) The depository certifies in writing that such withdrawal
will not reduce its collateral below its required collateral; and
(ii) This certification is substantiated by a statement of the
depository’s current daily pool balance that indicates that after
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withdrawal such deposits will continue to be secured to the full
extent required by law.
(d) The state treasurer shall be authorized to delegate to any bank,
savings association, trust company, or other qualified firm, corporation,
or association which is authorized to transact business in the State of
Georgia such of its rights and responsibilities with respect to a pooled
method as the state treasurer deems appropriate including, without
limitation, the right to approve or disapprove any substitutions or
withdrawals permitted under this Code section. Fees and expenses of
the bank, savings association, trust company, or other qualified firm,
corporation, or association to which the state treasurer delegates his or
her rights and responsibilities under this subsection shall be paid by
the depositories using a pooled method.
(e) The state treasurer, upon a default by a depository using a pooled
method, shall request immediate delivery of such part of the pooled,
pledged collateral as may be needed to hold the state treasurer or any
public body depositor harmless from losses incurred by the default. The
state treasurer shall have full discretion as to the amounts and
securities to be delivered. The state treasurer shall sell as much of the
collateral as is needed to provide cash to cover the amount of the default
and expenses resulting therefrom. From the proceeds of the sale of such
collateral, the state treasurer shall pay any amounts owing to public
body depositors who participated in the pooled fund of the defaulting
depository. Public body depositors whose deposits are secured by a
single bank pool of a defaulting depository shall look solely to the assets
of such pool and to the assets of the defaulting depository and shall
have no claim, ex contractu or otherwise, against the state, other
depositories, or the assets of pools created by other depositories. Public
body depositors whose deposits are secured in a multibank pool of a
defaulting covered depository shall look to the assets of the defaulting
covered depository. If such assets are insufficient to cover amounts
owing to public body depositors, the state treasurer shall assess all
covered depositories, except the defaulting covered depository, on a pro
rata basis based upon a covered depository’s percentage remaining
share of the deposit of the public body; and a public body depositor shall
have no claim, ex contractu or otherwise, against the state, depositories
outside the multibank pool, or the assets of pools in a defaulting
depository created outside the multibank pool. The failure of a covered
depository to satisfy an assessment from the state treasurer in a timely
manner shall be an event of default.
(f ) In addition to all of the rights provided to the state treasurer in
this chapter, the state treasurer shall have the following powers:
(1) To adopt such rules and prescribe such forms as may be
necessary to accomplish the purposes of this chapter;
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(2) To decline, accept, or reduce the reported value of collateral, as
circumstances may require, in order to ensure the pledging of
sufficient marketable collateral to meet the purposes of this chapter;
(3) To suspend or disqualify any custodian or depository that has
violated any provision of this chapter or any rule adopted pursuant to
this chapter;
(4) To require depositories to furnish detailed monthly reports of
deposits from public bodies held by the depository, including depositor names and addresses, deposit amounts, and any additional
information requested by the state treasurer;
(5) To confirm deposits of funds by a public body to the extent
possible under current law; and
(6) To monitor and confirm, as often as deemed necessary by the
state treasurer, the pledged collateral held by third-party custodians.
(g) Neither the provisions of this chapter nor the exercise of any right
or duty by the state treasurer or the commissioner authorized or
permitted by Code Section 45-8-13 or this Code section shall be
construed as a waiver of sovereign immunity.
(h) Pursuant to Code Section 50-17-53 and the other powers of the
State Depository Board, the State Depository Board may establish
policies and procedures related to the operation of a multibank pool,
including, but not limited to, defining eligible collateral, establishing
collateral limits, adopting the schedule of fees charged to covered
depositories, establishing a formula to calculate different
collateralization tiers, and reporting requirements. (Code 1981,
§ 45-8-13.1, enacted by Ga. L. 1997, p. 868, § 3; Ga. L. 2010, p. 863,
§ 4/SB 296; Ga. L. 2011, p. 752, § 45/HB 142; Ga. L. 2016, p. 249,
§ 4/SB 283.)
The 2016 amendment, effective April
26, 2016, for purposes of promulgating
rules and regulations and for all other
purposes effective July 1, 2016, substituted ‘‘a pooled’’ for ‘‘the pooled’’ throughout this Code section; in subsection (b),
inserted ‘‘under the single bank pooled
method’’ in the first sentence and added
the last three sentences; in paragraph
(c)(1), substituted ‘‘state treasurer’’ for
‘‘public depositors secured by the pool’’;
rewrote subsection (e); in paragraph
(f )(4), substituted ‘‘deposits from public
bodies held by the depository, including

depositor names and addresses, deposit’’
for ‘‘public deposits held by depositors’
names, addresses,’’; in paragraph (f )(5),
substituted ‘‘funds by a public body’’ for
‘‘public funds’’; inserted ‘‘or the commissioner’’ in subsection (g); and added subsection (h).
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1997, ‘‘chapter’’
was substituted for ‘‘Act’’ in subsection (g).
Pursuant to Code Section 28-9-5, in
1998, ‘‘this Code section’’ was substituted
for ‘‘45-8-13.1’’ in subsection (g).
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45-8-14. Depositories for county and school district moneys.
The governing authority of each county shall designate one or more
solvent banks, insured federal savings and loan associations, or insured
state chartered building and loan associations as depositories of all
county moneys. The board of education of each county school district
and of each independent school district shall designate one or more
solvent banks, insured federal savings and loan associations, or insured
state chartered building and loan associations as depositories of all
school district moneys. (Ga. L. 1933, p. 78, § 6; Code 1933, § 89-811;
Ga. L. 1975, p. 696, § 1; Ga. L. 1994, p. 412, § 1.)
JUDICIAL DECISIONS
Cited in Hancock County v. Hancock
Nat’l Bank, 67 F.2d 421 (5th Cir. 1933);

Whipple v. American Sur. Co., 92 F.2d 673
(5th Cir. 1937).

OPINIONS OF THE ATTORNEY GENERAL
Right to specify depository for
school funds. — County commissioners
do have the legal right to specify the bank
to be used as a depository for school funds.
1965-66 Op. Att’y Gen. No. 65-15.
Exercise of right by those other
than county authorities. — The statutory authority of the governing authorities
of a county to designate the depository to
be used by the county board of education
applies to all school funds under the jurisdiction and control of the school board; the
county board of education and other specified persons in this section may designate
such a depository only when the county

authorities fail to designate a depository.
1967 Op. Att’y Gen. No. 67-103.
Transfer of school funds when depository redesignated. — When a depository has been selected by the school
board due to failure of the county authorities to act, and the county authorities at
some later date then do decide to specify a
depository for the school fund, the county
school board should, if an immediate
transfer would for some reason interfere
with school operations, be given a reasonable time to transfer such funds, so as not
to interfere with education in the county.
1965-66 Op. Att’y Gen. No. 65-15.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 348.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 396.

45-8-15. Deposit of funds in banks or depositories — Lien in
favor of public body on bank assets; deposit as trust
fund.
Upon any deposit of public funds being made in any bank, whether
designated as a depository or not, there shall arise in favor of the public
body to which such fund belongs a lien on all the assets of said bank,
superior to all other liens, for the amount of such funds. Upon being
deposited in any bank, all funds of any public body shall be deemed to
be held as a trust fund. (Ga. L. 1933, p. 78, § 6; Code 1933, § 89-813.)
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JUDICIAL DECISIONS
‘‘Any bank’’. — The language ‘‘any
bank’’ in this section includes a private as
well as a regularly chartered bank. State
v. Parramore, 214 Ga. 578, 106 S.E.2d 1
(1958).
Property not constituting asset of
bank. — Property, title to which has been
conveyed by the bank to secure debts
incurred in the regular course of the
bank’s business, is not an asset of the
bank under the meaning of this section.
State v. Parramore, 214 Ga. 578, 106
S.E.2d 1 (1958).
Fund collected by state agent as
superior lien. — When the claim of the

state was not for ‘‘debts due for taxes,
state and federal,’’ but was based upon a
fund collected by the state through its
automobile tag agent and deposited in a
private bank under the name of the tag
agent, the state occupied the position of
‘‘debts due depositors’’ with ‘‘a lien on all
the assets of said bank, superior to all
other liens, for amount of such funds.’’
State v. Parramore, 214 Ga. 578, 106
S.E.2d 1 (1958).
Cited in Hancock County v. Hancock
Nat’l Bank, 67 F.2d 421 (5th Cir. 1933);
Whipple v. American Sur. Co., 92 F.2d 673
(5th Cir. 1937).

OPINIONS OF THE ATTORNEY GENERAL
The funds of a local housing authority held exclusively for a public purpose
were public funds within the meaning of
former Code 1933, §§ 89-812 and 89-813
(see now O.C.G.A. §§ 48-5-13 and
45-8-15). 1957 Op. Att’y Gen. p. 7.
Purchase of obligations of public
housing agency by depository bank.
— A state bank may purchase obligations

of a public housing agency and pledge the
obligations as security for the repayment
of a deposit of funds made with the bank
by the housing agency provided the purchase of such obligations does not exceed
10 percent of the capital and unimpaired
surplus of the bank. 1957 Op. Att’y Gen. p.
7.

45-8-16. Deposit of funds in banks or depositories — Deposits
showing officer’s official title deemed public funds.
Money of any public body deposited in any bank by any collecting
officer or officer to hold public funds, though deposited in his own name,
shall, if the account stands in his name in his official capacity or is
marked with words or abbreviations showing his official title or if the
bank otherwise knows that it is public money, be deemed to be funds of
a public body within the scope of this chapter. (Ga. L. 1933, p. 78, § 6;
Code 1933, § 89-814.)
JUDICIAL DECISIONS
Bond relieved when county funds
deposited officially. — A county treasurer is required to deposit the county
money in a bank and to have it give bond
to secure the deposit, and, if it is deposited
officially or if the bank knows it to be a

public deposit, the treasurer’s bond is
thereby relieved. Hancock County v. Hancock Nat’l Bank, 67 F.2d 421 (5th Cir.
1933).
Cited in Whipple v. American Sur. Co.,
92 F.2d 673 (5th Cir. 1937).
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45-8-17. Deposit of funds in banks or depositories — Liability.
No proper authority, including the state treasurer, nor any member of
a board or tribunal constituting such a proper authority shall, where
acting in good faith, incur any liability by reason of designating any
depository, permitting deposits of public funds to be collateralized by
the direct method or the pooled method, administering or regulating
the pooled method, or taking any other official action required of such
proper authority under this chapter. (Ga. L. 1933, p. 78, § 6; Code 1933,
§ 89-815; Ga. L. 1997, p. 868, § 4; Ga. L. 2010, p. 863, § 4/SB 296.)
JUDICIAL DECISIONS
Cited in Hancock County v. Hancock
Nat’l Bank, 67 F.2d 421 (5th Cir. 1933);

Whipple v. American Sur. Co., 92 F.2d 673
(5th Cir. 1937).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 345 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 310.

ALR. — Liability of public officer or his
bond for loss of public funds due to insolvency of bank in which they were deposited, 93 ALR 819; 155 ALR 436.

45-8-18. Investment of surplus funds in war bonds or other
obligations by treasurer of governmental entity.
(a) The treasurer of any municipality or county or board of trustees
of any independent school district may invest any surplus funds in his
hands, or any special funds held or being accumulated for any special
purpose, or any funds on hand not required for the operation of the
municipality, county, or school district for the current fiscal year. He
may invest such funds in war bonds or other valid obligations of the
United States government, repayable at face value or better, when such
investment is authorized by the mayor and general council, county
commission, judge of the probate court, board of trustees, or other
authority in charge of the affairs of said municipality, county, or
independent school district, provided funds accumulated for any special
purpose shall be invested only in securities whose maturity date is prior
to the date when such funds shall be needed for said special purposes or
which are redeemable prior thereto without penalty or loss of principal.
(b) Any bonds or other securities purchased or held pursuant to
subsection (a) of this Code section shall be held subject to the same
conditions as those attached to the funds from which same were
purchased. (Ga. L. 1943, p. 453, §§ 1, 2.)
Law reviews. — For note discussing
and comparing the prudent man rule and

the legal list rule in trustee investment,
see 15 Mercer L. Rev. 530 (1964).
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OPINIONS OF THE ATTORNEY GENERAL
Investment of funds granted to municipalities. — The General Assembly
intended the funds granted to the municipalities to be special funds and did not
intend to restrict the funds so as to prohibit their temporary investment so long
as the investment does not interfere in
any way with the expedient use of the
funds for the purpose provided in the Act,
and the maturity date of the government
obligations does not extend beyond the
date when such funds shall be needed for
these purposes. 1965-66 Op. Att’y Gen.
No. 65-35.

The use of the word ‘‘bonds’’ as used in
this section should be construed to include
the obligation to repay the principal as
well as the obligation to pay any interest
or premium; any interest earned by the
investment of the funds granted to the
municipalities by the state are subject to
the same conditions as those attached to
the funds from which the bonds were
purchased. 1965-66 Op. Att’y Gen. No.
65-35.

RESEARCH REFERENCES
ALR. — Rights and liabilities of municipality as to interest earned on improve-

ment assessments or other special funds
collected or held by it, 143 ALR 1341.

45-8-19. Jurisdiction to cite defaulting officers, depositories, or
sureties for accounting and to issue execution.
Jurisdiction to cite defaulting collecting officers, officers to hold public
funds, depositories, or the sureties on their bonds for an accounting and
to issue executions against them is conferred and vested as follows:
(1) As to state officials and their sureties, assistants, and employees of any state office and their sureties, and depositories of the funds
of the state or any of its bureaus, commissions, boards, or departments, and their sureties, in the Governor;
(2) As to other collecting officers and officers to hold public funds,
so far as relates to taxes, revenues, or funds of the state or any of its
bureaus, commissions, boards, or departments, in the state revenue
commissioner;
(3) As to collecting officers and officers to hold public funds, so far
as relates to revenues or funds of a municipality or county, or any
board, bureau, or other tribunal or body exercising jurisdiction solely
in such county, or of any school district, drainage district, or any other
district in such county, and as to banks or depositories in which the
revenues or other funds or any of these have been deposited, and as
to the sureties on the bonds of any of said officers, banks, or
depositories, in the county authority of said county or the governing
body of the municipality;
(4) In any case not covered by paragraph (1), (2), or (3) of this Code
section, in the comptroller general. (Ga. L. 1933, p. 78, § 8; Code
1933, § 89-817; Ga. L. 2013, p. 141, § 45/HB 79.)
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OPINIONS OF THE ATTORNEY GENERAL
Additional duties imposed on officials. — Since the duty to comply with the
deposit security law falls upon institutions under the supervision of the Department of Banking and Finance, the department is obligated to take whatever steps

are necessary to ensure that violations are
cured and not repeated. This obligation is
in addition to the obligations imposed
upon the Comptroller General and other
officials by this section. 1979 Op. Att’y
Gen. No. 79-12.

45-8-20. Citation of officer, bank, or depository to show cause;
service of notice.
If it shall become known to the official or authority having jurisdiction to cite for accounting that a collecting officer or officer to hold public
funds has been guilty of any default or breach of duty as to any tax,
revenue, or public funds; or that any bank or depository in which any
tax, revenue, or other public funds have been deposited has failed in
business or has failed to pay over on demand any such fund so deposited
with it, or, whether default is alleged or not, upon the surety on any
bond of the kind dealt with in this chapter, whether of an officer, bank,
or depository, filing with such official or authority having jurisdiction to
cite for accounting a petition asking for the settlement of the accounts
of such principal, it is the duty of such official or authority to cite such
officer, bank, or depository and their sureties to come before the official
or authority having jurisdiction over the accounting, on a day named, to
make an accounting or settlement and to show cause why execution
should not issue, if any default be found. Such official shall cause such
citation to be served at least ten days before the hearing, unless such
service be waived, or the respondents consent in writing to shorter
notice. It is not necessary to issue or serve the citation or notice to or
upon any principal or surety who has filed or has joined in filing the
petition for citation, nor is it necessary personally to serve such citation
upon any officer or other person who, by absconding, absence from the
state, or otherwise, prevents personal service; but it is sufficient in such
cases to perfect service by leaving a copy of the citation at the most
notorious place of abode of such absconding or absent person. (Ga. L.
1933, p. 78, § 9a; Code 1933, § 89-818.)
JUDICIAL DECISIONS
Judgment and execution not void
for lack of notice. — Conceding that the
commissioners intended to give notice under former Code 1933, § 89-818 (see now
O.C.G.A. § 45-8-20), any failure to do so
would not void the judgment and execution, which they were authorized to, and
did in fact, issue under the provisions of

former Code 1933, § 89-824 (see now
O.C.G.A. § 45-8-25). Keen v. Lewis, 215
Ga. 166, 109 S.E.2d 764 (1959).
Cited in Bibb County v. Winslett, 191
Ga. 860, 14 S.E.2d 108 (1941); Laurens
County v. Keen, 214 Ga. 32, 102 S.E.2d
697 (1958).
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OPINIONS OF THE ATTORNEY GENERAL
Additional duties imposed on officials. — Since the duty to comply with the
deposit security law falls upon institutions under the supervision of the Department of Banking and Finance, the department is obligated to take whatever steps

are necessary to ensure that violations are
cured and not repeated. This obligation is
in addition to the obligations imposed
upon the Comptroller General and other
officials by this section. 1979 Op. Att’y
Gen. No. 79-12.

45-8-21. Right to appear at hearing.
Any citizen or taxpayer or any public body interested in the fund in
question may appear and be heard before the official or authority at the
time and place of hearing. (Ga. L. 1933, p. 78, § 9b; Code 1933,
§ 89-819.)
45-8-22. Cited official, bank, or depository to file statement of
accounts; preparation of statement by citing official or
authority; entry of judgment or order in nature of
judgment; settling accounts.
At the time and place fixed for the hearing or at an adjournment or
continuance thereof, the officer, bank, or depository cited shall file
under oath a statement of accounts. If such officer, bank, or depository
shall fail to submit such a statement, the citing official or county or
municipal authority shall prepare one from the best information at
hand. After giving opportunity to the parties at interest to be heard, the
official or county or municipal authority shall proceed to render a
judgment or order in the nature of a judgment in which, if no default is
found, it shall be so stated; and, if default is found, it shall state the
amount of the same and order execution to issue therefor. (Ga. L. 1933,
p. 78, § 9c; Code 1933, § 89-820; Ga. L. 1990, p. 8, § 45.)
45-8-23. Authority to issue subpoenas; punishment for contempt for refusal to obey.
Authority is conferred upon the official or county or municipal
authority having jurisdiction in the matter to issue subpoenas and to
compel the attendance of witnesses and production of books and
documents on behalf of any party. If any person shall disobey any such
subpoena or order to produce, the official or county or municipal
authority shall certify the refusal to the judge of the superior court of
the county where the hearing is held, who shall punish the offender as
for contempt of the superior court. (Ga. L. 1933, p. 78, § 9d; Code 1933,
§ 89-821; Ga. L. 1990, p. 8, § 45.)
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45-8-24. Joinder of parties in proceedings for accounting;
power of authorities to determine liability.
In any proceeding for accounting under this chapter, there may be
joined originally or by amendment, either before or after appeal, all
such officers, depositories, banks, and securities on bonds of any of them
as shall be necessary or proper for the full determination of any matter
in controversy, and especially, but without limiting the generality of the
foregoing, for determining the respective liabilities as between an
officer and some other officer, between an officer and a bank or
depository, between them or any of them and the sureties of any of
them, or between sureties of any of them. The proper authority or any
court which shall have acquired jurisdiction in any proceeding for
accounting by appeal or otherwise shall have the jurisdiction to
determine completely the respective liabilities of the parties as among
themselves, as well as the liability of any officer, bank, or depository
and the sureties, to the public body or bodies involved. The jurisdiction
given in this chapter shall extend not only to the compelling of an officer
and his sureties to account for taxes or other public money which he has
in fact collected, but for money which it was his duty to collect and
which, in the exercise of good faith and ordinary diligence, he should
have collected; and such jurisdiction may be exercised against any
public officer who has received or collected the money of any public body,
whether or not it was a part of his official duty to receive it or collect it.
(Ga. L. 1933, p. 78, § 9i; Code 1933, § 89-826.)
45-8-25. Issuance of execution against defaulting officer, bank,
depository, or surety; enforcement; proceedings to arrest enforcement; burden of proof at trial; parties;
effect of admission of correctness by defendant in
execution.
The official or county or municipal authority having jurisdiction to
cite for accounting may, without issuing or serving a citation or notice,
issue or cause to be issued an execution against any defaulting
collecting officer, officer to hold public funds, or any bank or depository
in which public funds have been deposited and the sureties on the bonds
of any of them for default as to any of the matters as to which such
officer, bank, depository, or surety might be cited, and for the amount of
the loss sustained by the public body or public bodies alleged in such
execution to be sustained through such default. Such execution shall be
prima-facie evidence of the facts therein recited, including the amount
of loss sustained, and shall be enforceable as an execution for said
amount; provided, however, that the enforcement of such execution may
be arrested by proceedings in equity, or, after levy, by affidavit of
illegality in which the defendant in fi. fa. whose property has been
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levied on shall deny liability for the amount set out in such execution or
some part thereof. The affidavit of illegality shall be returned by the
levying officer to the superior court of the county in which the alleged
defaulting officer resides. On the trial of the case, whether in equity or
on affidavit of illegality, the burden of proof shall be on the official or
authority issuing the execution. Any other person, corporation, or
public body at interest may on his or its own motion or on motion of
either party to the cause be made a party thereto and be bound by the
final judgment. Such an execution shall become final process against
any defendant in execution named therein who shall endorse thereon in
writing his admission of the correctness of the same and an agreement
that the same shall proceed against him as final process, but such
admission shall not be binding on anyone except the person or corporation signing the same. (Ga. L. 1933, p. 78, § 9g; Code 1933, § 89-824;
Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
Authority to issue ex parte an execution. — When the dispute is one of law
and not of fact, the commissioners are
authorized to issue ex parte an execution
for the amounts shown to have been retained by the tax commissioner in the
commissioner’s reports. Keen v. Lewis,
215 Ga. 166, 109 S.E.2d 764 (1959).
Execution not void for failure to
give notice. — Conceding that the commissioners intended to give notice under
former Code 1933, § 89-824 (see now
O.C.G.A. § 45-8-20), any failure to do so
would not void the judgment and execution, which they were authorized to, and
did in fact, issue under the provisions of
former Code 1933, § 89-824 (see now
O.C.G.A. § 45-8-25). Keen v. Lewis, 215
Ga. 166, 109 S.E.2d 764 (1959).
Execution prima facie evidence of
facts. — This section provides that the
county authority having jurisdiction to
cite for an accounting may, without issuing or serving citation or notice, issue or
cause to be issued an execution against
any officer and the sureties on official
bond for the amount alleged in the execu-

tion, which shall be prima facie evidence
of the facts. Keen v. Lewis, 215 Ga. 166,
109 S.E.2d 764 (1959).
Burden of proof shifted to officer
cited in execution. — The law presumes, when a fi. fa. is issued against a
county tax collector, that the amount
named therein is due by the officer, and
the burden is on the tax collector to show
that the fi. fa. is invalid or inoperative in
whole or in part, notwithstanding any
provision in this section. When the fi. fa. is
introduced in evidence, the burden of
proof shifts from the official issuing the
execution to the tax collector. Adamson v.
Turner, 192 Ga. 54, 14 S.E.2d 445 (1941).
Recordation of execution insufficient as demand on surety. — Simply
issuing the execution and recording it on
the execution docket was not sufficient to
constitute the demand on the surety
which this section requires. Employers
Liab. Assurance Corp. v. Lewis, 101 Ga.
App. 802, 115 S.E.2d 387 (1960).
Cited in Bibb County v. Winslett, 191
Ga. 860, 14 S.E.2d 108 (1941); Cain v.
Lumpkin County, 229 Ga. 274, 190 S.E.2d
910 (1972).

45-8-26. Action by bond obligee before citation or execution.
Nothing in this chapter shall be construed as preventing the obligee
in any bond of any collecting officer, officer to hold public funds, or any
bank or depository in which public funds have been deposited from
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maintaining an action at law or in equity thereon when the official or
county or municipal authority having jurisdiction to issue a citation has
not begun a proceeding thereon by ordering a citation or execution to
issue. (Ga. L. 1933, p. 78, § 9h; Code 1933, § 89-825; Ga. L. 1990, p. 8,
§ 45.)
45-8-27. Procedure for accounting when officer succeeds himself.
When any officer to whom this chapter relates shall succeed himself
in office or has been elected to succeed himself in office or has been
elected to succeed himself in a subsequent term, such officer or the
surety on his bond either for the current term or for the term which has
or shall have expired, or for a term about to begin, may file with the
official or the county or municipal authority having jurisdiction to cite
for accounting a petition asking that an accounting be had as to the acts
of such officer during the term which has ended or is about to end. Such
official or county or municipal authority shall then cause a citation to
issue and be served on the officer and the sureties on his bonds for both
terms, except such of them as shall be party to or join in the petition;
and such further proceedings shall be had as are provided for in Code
Section 45-8-20 in cases of citation for accounting. In the order or
judgment rendered by the official or county or municipal authority
conducting the accounting, or, in case of appeal, in the judgment of the
court, the condition of the accounts of such officers shall be stated as
between the two terms and as between the sureties for the respective
terms; and the order or judgment shall set the terms upon compliance
with which the sureties on the bond for the expired or expiring term
shall be discharged or liability as to taxes, revenues, and public moneys
satisfied; and it shall also settle and determine between the sureties in
the respective bonds the matters for which each is or may be liable. (Ga.
L. 1933, p. 78, § 9f; Code 1933, § 89-823; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
Cited in Keen v. Lewis, 215 Ga. 166,
109 S.E.2d 764 (1959).

45-8-28. Personal representative of insane or deceased officer
as party to proceedings.
Whenever any of the officers with whom this chapter deals becomes
non compos mentis or dies, the guardian or personal representative of
such insane or deceased officer shall be a sufficient party to any
proceeding in this chapter, in lieu of such insane or deceased officer.
(Ga. L. 1933, p. 78, § 16; Code 1933, § 89-837.)
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45-8-29. Effect of judgment or execution as lien; transfer of
judgment or execution; enforcement by transferee; effect of sale or transfer of assets by bank to innocent
purchaser for value.
Any judgment or execution issued in pursuance of this chapter or in
any action against the principal or surety upon any bond of any of the
officers, banks, or depositories dealt with in this chapter shall have the
effect of preserving and shall be a means of enforcing the liens created
by the laws of this state, including this chapter, upon the property and
assets of the principal and sureties on the bonds of officers and
depositories and the assets of banks. Upon the payment of the amount
of such judgment or execution by any surety or other person, either the
official or county or municipal authority issuing the same or any officer
authorized to levy the execution shall, at the request of the person or
corporation making the payment, transfer the judgment or execution to
such person or corporation or his or its order, and the transferee shall
be entitled to enforce the same and the lien therein represented,
provided that, in order to preserve the lien as against subsequent bona
fide purchasers for value, the judgment or execution shall be entered on
the general execution docket as if it were a common law execution. Any
sale or transfer of any part of its assets by a bank to an innocent
purchaser for value in the ordinary course of business prior to the
institution of a proceeding against said bank, through which the lien
may be preserved or enforced, shall pass to the purchaser or transferee
such assets free from the lien created in this Code section. (Ga. L. 1933,
p. 78, § 15; Code 1933, § 89-836; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 480, 495.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 295.

45-8-30. Release of property of county officers from state lien —
Authorization.
The judge of the probate court, sitting for county purposes, or the
board of county commissioners, or such other county governing authority in this state has the discretionary power and authority to release a
given portion of the property of a municipal or county treasurer, tax
collector, or tax commissioner from the lien of the state or county or
municipality in question against the property of such officers on their
respective bonds. (Ga. L. 1951, p. 751, § 1; Ga. L. 1990, p. 8, § 45.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, State
and Local Taxation, § 769 et seq.
C.J.S. — 85 C.J.S., Taxation, § 1155.

45-8-31. Release of property of county officers from state lien —
Procedure generally.
The officer desiring the release of a portion of his property shall file a
petition in writing with the governing authority of the municipality or
county in which he functions. The petition shall describe the property
sought to be released and the reasons of the applicant for desiring the
release, such as whether the applicant desires to sell the property or
borrow money on the security thereof; and it shall give the name of the
purchaser or the lender as the case may be. After consideration, the said
governing authority may in its discretion grant the release in question,
evidencing assent to the release by a writing in the nature of a release
or quitclaim deed, to which a copy of the resolution or order of sanction
shall be attached as a part thereof; or, after consideration, the application may in the discretion of said authority be rejected. (Ga. L. 1951, p.
751, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, State
and Local Taxation, § 769 et seq.
C.J.S. — 85 C.J.S., Taxation, § 1155.

45-8-32. Release of property of county officers from state lien —
Deadline to consummate proposed sale or loan.
In the event the release is granted, it is not incumbent upon the
person named in the application as the purchaser or lender on the
security of the property in question to inquire into the merits of the
application; but the proposed sale or loan must be consummated within
60 days from the date of the authorization of the release, otherwise on
the expiration of the sixtieth day it shall become void and ineffectual.
(Ga. L. 1951, p. 751, § 3.)
45-8-33. Effect of chapter upon liability of officers to private
persons.
This chapter is not intended to affect any liability which any of the
officers to whom this chapter is applicable may incur to any private
person. (Ga. L. 1933, p. 78, § 17; Code 1933, § 89-803.)
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CHAPTER 9
INSURING AND INDEMNIFICATION OF PUBLIC
OFFICERS AND EMPLOYEES
Sec.

Article 1
State Officers and Employees

45-9-23.

Sec.
45-9-1.
45-9-2.

General provisions.
Members of organized militia
serving on state active duty.
45-9-3.
Insurance and other protections afforded personnel employed by district attorney.
45-9-3.1. Immunity from liability for law
enforcement officers directing
or escorting funeral processions [Repealed].
45-9-4.
Purchase of insurance or indemnity
contracts;
self-insurance program; Hazardous Materials Liability Reserve Fund; insurer insolvency; Liability coverage to
nonprofit agencies and employees contracting with state
agencies.
45-9-4.1. Participation in self-insurance
by Georgia Correctional Industries Administration; extension
of coverage to officers, officials,
and employees.
45-9-4.2. Liability coverage for nonprofit
agencies providing services to
the developmentally disabled.
45-9-5.
Article not waiver of immunity
from action or provision of liability insurance protection.

Article 3
Employees Operating State Motor
Vehicles
45-9-40 through 45-9-43 [Repealed].
Article 4
Indemnification of Public Officers
and Employees Generally
45-9-60.

45-9-61.
45-9-62.

45-9-20.

Indemnification of Public School
Teachers and Employees
45-9-70.
45-9-71.
45-9-72.
45-9-73.

45-9-74.

45-9-21.
45-9-22.

45-9-75.

Insurance or contracts of indemnity; actions against insurers or indemnitors.
Defense of civil, criminal, or
quasi-criminal actions in lieu
of insurance.
Payment of claims or judgment

Indemnification of public officers or officials subjected to liability; opinion of Attorney
General or Governor that liability not breach of duty.
Benefit derived under article
declared to be compensation.
Applicability of article.
Article 4A

Article 2
Members of Governing Bodies of
Municipalities, Counties, and
Other Public
Bodies

against members of municipal,
county, or other public body.
Waiver of immunity from action.

45-9-76.
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Purpose of article.
Definitions.
Establishment of indemnification program.
Indemnification
commission
created; composition; assignment to Department of Administrative Services for administrative purposes.
Commission to promulgate
rules and regulations; use of
personnel and resources of
other agencies.
Georgia Public School Personnel Indemnification Fund —
Creation; general provisions.
Georgia Public School Personnel Indemnification Fund —
Revenues from sale of license
plates; funds from other
sources.
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Sec.
45-9-77.

Georgia Public School Personnel Indemnification Fund —
Authority of Department of Administrative Services.
45-9-78. Payment of indemnification for
death or disability generally;
designation of method of payment; procedure for making
payments.
45-9-79. Insufficient funds; procedure
for making payments.
45-9-79.1. Application for indemnification.
45-9-79.2. Indemnification not taxable.
45-9-79.3. Indemnification not to be
awarded when penal violation
caused or contributed to death
or disability.
45-9-79.4. Annual report to General Assembly.
45-9-79.5. Giving false information or testimony; liability to state.
Article 5
Law Enforcement Officers,
Firemen, Prison Guards,
and Publicly Employed
Emergency Medical
Technicians

Sec.
45-9-84.2. Georgia State Indemnification
Fund — Authorization for appropriation of moneys to the
fund; moneys from other
sources.
45-9-84.3. Georgia State Indemnification
Fund — Authority of department as to payments from
fund.
45-9-85. Payment of indemnification for
death or disability; procedure
for making payments; appeal.
45-9-86. Application for indemnification.
45-9-86.1, 45-9-86.2 [Repealed].
45-9-87. Indemnification not taxable.
45-9-88. Indemnification not to be
awarded when penal violation,
suicide,
intentionally
self-inflicted injuries, natural
causes, or performance of certain routine duties caused or
contributed to death or disability.
45-9-89. Annual report to General Assembly.
45-9-90. Giving false information or testimony.
45-9-91. Redesignated.
PART 2

PART 1

TEMPORARY DISABILITY COMPENSATION
PROGRAM

GEORGIA STATE INDEMNIFICATION FUND
45-9-80.
45-9-81.
45-9-82.

T.45, C.9

Purpose of part [Repealed].
Definitions.
Establishment of indemnification program.
45-9-83. Indemnification
commission
created; composition; assignment to Department of Administrative Services for administrative purposes; meetings.
45-9-84. Appeals of department decisions; use of personnel and resources of other agencies.
45-9-84.1. Georgia State Indemnification
Fund — Creation; administration; investment fund paid over
to Office of the State Treasurer.

45-9-100. Purpose.
45-9-101. Definitions.
45-9-102. Payment of compensation; limitation; benefits subordinate to
workers’ compensation benefits; appeal of decision.
45-9-103. Submission of application.
45-9-104. Compensation not to be
awarded when penal violation,
intentionally self-inflicted injuries, natural causes, or performance of certain routine duties
caused or contributed to disability.
45-9-105. Giving false information or testimony; penalty.
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tion; billing procedure; reserve
fund; investment of funds; contracting for services; unemployment compensation benefits
to
certain
county
employees.

Sec.
45-9-106. Redesignated.
Article 5A
Indemnification of Public School
Teachers and Employees
[Redesignated]
Article 6
Consolidation of Unemployment
Compensation Claim Matters
under Commissioner of
Administrative
Services
45-9-110. Authorization

for

consolida-

Cross references. — Compensation of
employees of state institutions who con-

tract tuberculosis or infectious hepatitis,
T. 31, Ch. 29 .

RESEARCH REFERENCES
ALR. — Construction and application
of aviation exclusion clauses in public liability or homeowners’ insurance policies,
39 ALR4th 201.

What is ‘‘aircraft’’ or the like within
meaning of exclusion or exception clause
of insurance policy, 39 ALR4th 214.

ARTICLE 1
STATE OFFICERS AND EMPLOYEES
45-9-1. General provisions.
(a) In addition to any other compensation which may be paid to an
officer, official, or employee of any agency, board, bureau, commission,
department, or authority of the executive, judicial, or legislative branch
of government of this state, each such agency, board, bureau, commission, department, or authority is authorized, in its discretion, to
purchase policies of liability insurance or contracts of indemnity or to
formulate sound programs of self-insurance utilizing funds available to
such agency, board, bureau, commission, department, or authority,
insuring or indemnifying such officers, officials, or employees to the
extent that they are not immune from liability against personal liability
for damages arising out of the performance of their duties or in any way
connected therewith. Such policies of liability insurance, contracts of
indemnity, or programs of self-insurance may also provide for reimbursement to an officer, official, or employee of any agency, board,
bureau, commission, department, or authority of this state for reasonable legal fees and other expenses incurred in the successful defense of
any criminal proceeding, including, but not limited to, any criminal
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cause of action, suit, investigation, subpoena, warrant, request for
documentation or property, or threat of such action whether formal or
informal where such action arises out of the performance of his or her
official duties. In addition, in the case of an officer, official, or employee
who is required to maintain a professional license, such reimbursement
may also be provided for legal fees and other expenses so incurred in the
successful defense of a charge arising out of the performance of his or
her official duties in proceedings before a professional licensing board,
disciplinary board or commission, or other similar body. Legal fees and
other expenses shall be subject to adjustment by and the approval of the
Attorney General.
(b) Such agencies, boards, bureaus, commissions, departments, or
authorities may expend federal and state or other available funds for
such purposes. The amount of such insurance or indemnity shall also be
in the discretion of such agency, board, bureau, commission, department, or authority.
(c) For the purpose of this article, the term ‘‘agency’’ shall specifically
include, but shall not be limited to, public retirement systems of
state-wide application established by the laws of this state, but shall
not include counties or municipalities; provided, however, that the
employees of community service boards, county departments of health,
and county departments of family and children services as well as the
members of the boards of said departments shall be considered to be
state employees or officials for the purpose of this article. In order to
facilitate the administration of liability coverage or other insurance
coverages provided the community service boards, the Department of
Behavioral Health and Developmental Disabilities shall designate a
central office which shall be responsible for obtaining, submitting, and
collecting all underwriting information and insurance premiums requested and assessed by the Department of Administrative Services. In
order to facilitate the administration of liability coverage or other
insurance coverages provided county departments of family and children services, the Department of Human Services shall designate a
central office which shall be responsible for obtaining, submitting, and
collecting all underwriting information and insurance premiums requested and assessed by the Department of Administrative Services. In
order to facilitate the administration of liability coverage or other
insurance coverages provided county departments of health, the Department of Public Health shall designate a central office which shall be
responsible for obtaining, submitting, and collecting all underwriting
information and insurance premiums requested and assessed by the
Department of Administrative Services. (Ga. L. 1977, p. 1051, § 1; Ga.
L. 1979, p. 674, § 1; Ga. L. 1981, p. 1383, § 1; Ga. L. 1987, p. 993, § 1;
Ga. L. 1994, p. 1717, § 3; Ga. L. 2008, p. 230, § 1/SB 175; Ga. L. 2009,
p. 453, § 1-49/HB 228; Ga. L. 2011, p. 99, § 85/HB 24; Ga. L. 2011, p.
705, § 6-3/HB 214.)
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Editor’s notes. — Ga. L. 2011, p. 99,
§ 101/HB 24, not codified by the General
Assembly, provides that the amendment
of this Code section by that Act shall apply
to any motion made or hearing or trial
commenced on or after January 1, 2013.
Law reviews. — For article surveying
recent legislative and judicial developments regarding Georgia’s insurance
laws, see 31 Mercer L. Rev. 117 (1979). For
article surveying developments in Georgia
insurance law from mid-1980 through

45-9-1

mid-1981, see 33 Mercer L. Rev. 143
(1981). For article, ‘‘The Fall and Rise of
Official Immunity,’’ see 25 Ga. St. B.J. 93
(1988). For annual survey of local government law, see 43 Mercer L. Rev. 317
(1991). For article, ‘‘Evidence,’’ see 27 Ga.
St. U.L. Rev. 1 (2011). For article on the
2011 amendment of this Code section, see
28 Ga. St. U.L. Rev. 1 (2011). For article on
the 2011 amendment of this Code section,
see 28 Ga. St. U.L. Rev. 147 (2011).

JUDICIAL DECISIONS
Scope of O.C.G.A. § 45-9-1. —
O.C.G.A. § 45-9-1 only authorizes the
purchase of liability insurance or formulation of plans of self-insurance to insure
public officers or employees of the agency,
board, bureau, commission, department,
or authority of the state to the extent that
they are not immune from liability. The
statute does not authorize the purchase of
insurance by an agency specifically for the
agency as the entity enjoys immunity
from suit unless the immunity has been
waived. Davis v. State, 211 Ga. App. 285,
439 S.E.2d 40 (1993).
O.C.G.A. § 45-9-1 only authorizes the
purchase of liability insurance covering
agency officers, officials, and employees,
and not for the agency itself. Donaldson v.
DOT, 212 Ga. App. 240, 441 S.E.2d 473
(1994).
O.C.G.A. § 45-9-1(d) does not prohibit discovery by a tort plaintiff of

liability insurance policies purchased
by a government agency for its employees.
Pate v. Caballero, 253 Ga. 787, 325 S.E.2d
375 (1985).
Self-insurance plans. — Under
O.C.G.A.
§ 45-9-1,
and
O.C.G.A.
§§ 45-9-20 and 45-9-21, dealing with liability insurance for government employees and officials, only state self-insurance
plans constitute a waiver of sovereign
immunity. There is no statutory provision
for a county to set up a self-insurance
plan. Logue v. Wright, 260 Ga. 206, 392
S.E.2d 235 (1990); Pizza Hut of Am., Inc.
v. Hood, 198 Ga. App. 112, 400 S.E.2d 657
(1990), cert. denied, 198 Ga. App. 897, 400
S.E.2d 657 (1991).
County hospital authority is not authorized to establish a self-insurance fund.
Hospital Auth. v. Litterilla, 199 Ga. App.
345, 404 S.E.2d 796 (1991).
Cited in Kurtz v. Williams, 188 Ga.
App. 14, 371 S.E.2d 878 (1988).

OPINIONS OF THE ATTORNEY GENERAL
Scope of probation supervisors’ liability. — Notwithstanding the waiver of
sovereign immunity to the extent of any
liability insurance provided, the potential
liability of probation supervisors supervising court-ordered community service by
probationers (a discretionary function as
opposed to a ministerial duty) is only for
conduct which is willful, wanton, or outside the scope of authority of the supervisor. 1983 Op. Att’y Gen. No. 83-18.

Payment of attorney’s fees prior to
action not authorized. — O.C.G.A.
§ 45-9-1 does not authorize a public body
to pay one of its employees’ attorney’s fees,
which were incurred prior to the commencement of a civil, criminal, or
quasi-criminal action against the employee arising out of the performance of
the employee’s duties. 1995 Op. Att’y Gen.
No. 95-38.
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RESEARCH REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d, Municipal Corporations, Counties, and Other
Political Subdivisions, §§ 186, 187.
ALR. — Constitutionality of statute appropriating money to reimburse public
officer or employee for money paid or liability incurred by him in consequence of
breach of duty, 155 ALR 1438.
Personal liability of public officer for
killing or injuring animal while carrying
out statutory duties with respect to it, 2
ALR3d 822.
Personal liability of policeman, sheriff,

or similar peace officer or his bond, for
injury suffered as a result of failure to
enforce law or arrest lawbreaker, 41
ALR3d 700.
Validity and construction of statute authorizing or requiring governmental unit
to procure liability insurance covering
public officers or employees for liability
arising out of performance of public duties, 71 ALR3d 6.
Municipal liability for negligent fire inspection and subsequent enforcement, 69
ALR4th 739.

45-9-2. Members of organized militia serving on state active
duty.
Members of the organized militia who are serving on state active duty
upon orders of the Governor may be provided protection against
personal liability for damages sustained by third parties and arising
out of the performance of such members’ duties while serving on state
active duty. At the option of the adjutant general, members of the
organized militia who are performing their duties in connection with
domestic action projects may also be provided protection against
personal liability for damages sustained by third parties arising out of
the performance of such members’ duties. The commissioner of administrative services shall prescribe the terms and conditions under which
such personnel may be covered by any liability insurance policy or
contract of indemnity or other like or similar programs administered by
the commissioner pursuant to this article to provide such protection.
(Ga. L. 1980, p. 1358, § 1; Ga. L. 1990, p. 8, § 45.)
45-9-3. Insurance and other protections afforded personnel employed by district attorney.
Personnel employed by the district attorneys of the state, irrespective
of the source of the funds used to pay such personnel, may be covered by
any liability insurance policy or contract of indemnity, reimbursement,
or other like or similar programs administered by the commissioner
pursuant to this article and, for the purpose of this article, such
personnel employed by a district attorney shall be considered to be state
employees. The commissioner of administrative services shall prescribe
the terms and conditions under which any liability insurance policy or
contract of indemnity, reimbursement, or other like or similar programs
administered by the commissioner pursuant to this article shall be
made available to personnel employed by a district attorney. The cost of
such liability insurance policy or contract of indemnity, reimbursement,
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or other like or similar programs shall be paid by the Prosecuting
Attorneys’ Council of the State of Georgia out of such funds as may be
appropriated to or otherwise available for the operations of district
attorneys. (Ga. L. 1980, p. 399, § 1; Ga. L. 2004, p. 988, § 3.)
45-9-3.1. Immunity from liability for law enforcement officers
directing or escorting funeral processions.
Repealed by Ga. L. 1990, p. 1319, § 1, effective July 1, 1990.
Editor’s notes. — This Code section
was based on Ga. L. 1987, p. 993, § 2. The
provisions of former Code Section 45-9-3.1

have been added to Code Section 40-6-76
as subsection (h) by Ga. L. 1990, p. 1319,
§ 2.

45-9-4. Purchase of insurance or indemnity contracts;
self-insurance program; Hazardous Materials Liability
Reserve Fund; insurer insolvency; Liability coverage to
nonprofit agencies and employees contracting with
state agencies.
(a) When the commissioner of administrative services determines
that an adequate number of agencies, boards, bureaus, commissions,
departments, or authorities of this state have requested the commissioner to do so, the commissioner shall have the authority to purchase
policies of liability insurance, reinsurance, or contracts of indemnity
insuring or indemnifying the officers, officials, or employees of such
agencies, boards, bureaus, commissions, departments, or authorities
against personal liability for damages arising out of the performance of
their duties or in any way connected therewith, under a master policy
or on a blanket coverage basis with or without deductibles or excess
coverage. The commissioner may provide for endorsements for contractual liability and, where necessary or convenient to the public functions
of the state, the commissioner may also provide for additional insureds.
In such event, the commissioner may alternatively retain all moneys
paid to the Department of Administrative Services as premiums on
such policies of liability insurance or contracts of indemnity, all moneys
received as interest, and all moneys received from other sources to set
up and maintain a reserve fund for the payment of such liability under,
and the expenses necessary to administer properly, a self-insurance
program. If the commissioner decides to institute a self-insurance
program, the commissioner shall establish and maintain a reserve fund
for the payment of liabilities arising out of claims against officers,
officials, and employees of the state and for any additional insureds.
The commissioner shall also charge to state entities such premiums,
deductibles, and other payments taking into account any direct appropriations as shall be necessary to maintain the soundness of the
insurance or self-insurance programs established under this Code
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section. The commissioner is further authorized to establish incentive
programs, including differential premium rates based on participation
in loss control programs established by the department, increased or
decreased deductibles based on participation in loss control programs
established by the department, and the imposition of fines and penalties. If any premiums, deductibles, fines, or penalties are unpaid, the
department is authorized to deduct any unpaid amounts from the
nonpaying agency’s or authority’s continuation budget subject to the
approval of the Office of Planning and Budget and deposit those funds
into the liability trust fund provided for in this Code section. Any
amounts held by the commissioner which are available for investment
shall be paid over to the Office of the State Treasurer. The state
treasurer shall deposit such funds in a trust account for credit only to
the self-insurance program. The state treasurer shall invest these
funds subject to the limitations of Code Section 50-5A-7 and Chapter 17
of Title 50. All income derived from such investments shall accrue to the
self-insurance program. When moneys are paid over to the Office of the
State Treasurer, as provided in this subsection, the commissioner shall
submit an estimate of the date such funds shall no longer be available
for investment. When the commissioner wishes to withdraw funds from
the trust account provided for in this Code section, he or she shall
submit a request for such withdrawal, in writing, to the state treasurer.
(b) On April 19, 1994, the commissioner of administrative services
shall transfer all funds from the Hazardous Materials Liability Reserve
Fund into the State Tort Claims Trust Fund established pursuant to
Article 2 of Chapter 21 of Title 50.
(c) If the insurer of any liability policy purchased for the benefit of
the officers and employees of the state or state authorities shall become
or has become insolvent, be placed into receivership, be subject to any
other delinquency or bankruptcy proceeding, cancel its policies, or take
or have taken against it like actions, the commissioner of administrative services may protect such employees against loss by such means as
he may determine, including without limitation undertaking to cover,
insure, or self-insure the corresponding liabilities and expenses, including without limitation claims, contingent claims, and incurred but
unreported claims. However, the commissioner shall incur no obligation
beyond the funds then available for commitment to the obligation. For
these purposes the commissioner may proceed against such insurer, its
receiver, or other representative and any other appropriate person by
means of the state’s own claim or by assignment, subrogation, or
otherwise.
(d) The commissioner of administrative services is authorized in his
discretion either to purchase commercial insurance coverage or to
self-insure under an existing self-insurance trust fund all foster parents
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and foster children participating in programs sponsored by the Department of Human Services or in the care and custody of the Department
of Human Services upon a request from the commissioner of human
services. The commissioner of administrative services will establish
appropriate premiums and limits applicable to such requested insurance coverage. The Department of Human Services is authorized to pay
the premiums for such insurance from available appropriated funds or
other available sources of funds.
(e) If requested by the Georgia State Financing and Investment
Commission, the commissioner of administrative services is authorized,
at the commissioner’s discretion, to establish a consolidated insurance
program to furnish general liability insurance, workers’ compensation
insurance, builders’ risk insurance, or general liability and workers’
compensation and builders’ risk insurance for all contractors on a
construction project (wrap up). The premium for such insurance shall
be paid from funds appropriated by the General Assembly to construct
the project, and, at the completion of a project, any savings attributable
to the consolidated insurance program less administrative costs shall
be returned by the Department of Administrative Services to the
Georgia State Financing and Investment Commission.
(f ) The commissioner of administrative services is authorized in his
or her discretion either to purchase commercial insurance coverage or
to self-insure under an existing self-insurance trust fund all attention
and contract homeparents and those youth participating in programs
sponsored by the Department of Juvenile Justice or in the care and
custody of the Department of Juvenile Justice upon a request from the
commissioner of juvenile justice. The commissioner of administrative
services shall establish appropriate premiums and limits applicable to
such requested insurance coverage. The Department of Juvenile Justice is authorized to pay the premiums for such insurance from
available appropriated funds or other available sources of funds.
(g) The policy of insurance provided for in this Code section may also
provide liability coverage to nonprofit agencies and their employees,
which agencies have contracted with the Department of Juvenile
Justice, the Department of Transportation, the Department of Behavioral Health and Developmental Disabilities, or the Department of
Human Services to furnish certain services; provided, however, that
such liability coverage shall be limited to damages arising out of the
authorized use of a state-owned vehicle or a vehicle funded pursuant to
subsection (a) of Code Section 49-2-13.1 by an employee of such
nonprofit agency during the course of such person’s employment with
such nonprofit agency and the cost of such insurance furnished to any
such nonprofit agency and its employees shall be allocated to and paid
by such agency before any coverage shall be effective. For the purpose
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of this Code section, ‘‘nonprofit agency’’ means any nonprofit or charitable organization, association, corporation, partnership, or other entity registered pursuant to Section 501(c)(3) of the Internal Revenue
Code. (Ga. L. 1977, p. 1051, § 2; Ga. L. 1986, p. 150, § 1; Ga. L. 1987,
p. 3, § 45; Ga. L. 1988, p. 1714, § 1; Ga. L. 1991, p. 1154, § 1; Ga. L.
1992, p. 2966, § 2; Ga. L. 1993, p. 416, § 1; Ga. L. 1994, p. 1717, § 4;
Ga. L. 1997, p. 1453, §§ 1, 2; Ga. L. 2000, p. 1474, § 5; Ga. L. 2008, p.
245, §§ 1, 2/SB 425; Ga. L. 2009, p. 453, §§ 2-2, 2-4/HB 228; Ga. L.
2010, p. 286, § 20/SB 244; Ga. L. 2010, p. 863, §§ 2, 3/SB 296; Ga. L.
2014, p. 866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘State Financing’’ for ‘‘State Finance’’ near
the beginning and near the end of subsection (e).
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1994, ‘‘On April
19, 1994, the commissioner of administrative services’’ was substituted for ‘‘On the

effective date of this Act, the commissioner of the Department of Administrative Services’’ in subsection (b).
Pursuant to Code Section 28-9-5, in
1995, ‘‘commissioner of administrative
services’’ was substituted for ‘‘commissioner of the Department of Administrative Services’’ throughout subsections (d)
and (e).

JUDICIAL DECISIONS
Cited in Price v. Department of
Transp., 182 Ga. App. 353, 356 S.E.2d 45

(1987); Price v. Department of Transp.,
257 Ga. 537, 361 S.E.2d 146 (1987).

RESEARCH REFERENCES
ALR. — Liability of public officer or his
bond for loss of public funds due to insolvency of bank in which they were deposited, 155 ALR 436.
Constitutionality of statute appropriating money to reimburse public officer or
employee for money paid or liability incurred by him in consequence of breach of
duty, 155 ALR 1438.

Validity and construction of statute authorizing or requiring governmental unit
to procure liability insurance covering
public officers or employees for liability
arising out of performance of public duties, 71 ALR3d 6.

45-9-4.1. Participation in self-insurance by Georgia Correctional Industries Administration; extension of coverage to officers, officials, and employees.
The Georgia Correctional Industries Administration, as a body corporate and politic, and as an instrumentality and public corporation of
this state, may, at its discretion, participate in any program of
self-insurance administered by the commissioner of administrative
services pursuant to Code Section 45-9-4; and the commissioner of
administrative services is authorized to extend liability coverage under
such program of self-insurance to the officers, officials, or employees of
the Georgia Correctional Industries Administration in the same man194
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ner as is presently or may hereafter be provided for officers, officials, or
employees of any agency, board, bureau, commission, department, or
authority pursuant to Code Section 45-9-4. (Code 1981, § 45-9-4.1,
enacted by Ga. L. 1985, p. 1117, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1986, ‘‘Code
Section 45-9-4’’ was substituted for ‘‘said

Code section’’ at the end of this Code
section.

45-9-4.2. Liability coverage for nonprofit agencies providing
services to the developmentally disabled.
(a) For the purposes of this Code section, the term ‘‘nonprofit agency’’
means a nonprofit or charitable organization, association, corporation,
partnership, or other entity registered pursuant to Section 501(c)(3) of
the Internal Revenue Code.
(b) Nonprofit agencies and their employees, which agencies have
contracted with the Department of Behavioral Health and Developmental Disabilities to furnish certain services to the developmentally
disabled or have subcontracted with similar nonprofit agencies for the
same, shall be provided protection against personal liability for damages sustained by third parties arising out of the provision of authorized services to the developmentally disabled by an employee of such
agency during the course of such person’s employment with such
nonprofit agency. The commissioner of administrative services shall
prescribe the terms and conditions under which such nonprofit agencies
and their employees shall be covered by any liability insurance policy or
contract of indemnity or similar program administered by the commissioner pursuant to this article to provide such protection, provided the
cost of such insurance, indemnity, or similar program furnished to any
such nonprofit agency and its employees shall be allocated to and paid
by such agency. (Code 1981, § 45-9-4.2, enacted by Ga. L. 1990, p. 1836,
§ 1; Ga. L. 2008, p. 245, § 3/SB 425; Ga. L. 2009, p. 453, §§ 3-2, 3-5/HB
228.)
U.S. Code. — Section 501(c)(3) of the
Internal Revenue Code, referred to in sub-

section (a), is codified as 26 U.S.C.
§ 501(c)(3).

JUDICIAL DECISIONS
O.C.G.A. § 45-9-4.2 does not provide
immunity but rather provides for the
protection against personal liability for
damages sustained by third parties and, if
no liability has been established, the ap-

plication of O.C.G.A. § 45-9-4.2 is premature. Washington v. Department of Human Resources, 241 Ga. App. 319, 526
S.E.2d 354 (1999).

195

45-9-5

PUBLIC OFFICERS & EMPLOYEES

45-9-5

45-9-5. Article not waiver of immunity from action or provision
of liability insurance protection.
Nothing in this article shall constitute a waiver of the immunity of
the state from any action. The exercise of authority provided in this
article shall not constitute the provision of liability insurance protection under Article I, Section II, Paragraph IX of the Constitution. (Ga.
L. 1977, p. 1051, § 3; Ga. L. 1986, p. 150, § 2.)
Law reviews. — For article, ‘‘The Fall
and Rise of Official Immunity,’’ see 25 Ga.
St. B.J. 93 (1988). For article, ‘‘Local Gov-

ernment Tort Liability: the Summer of
’92,’’ see 9 Ga. St. U.L. Rev. 405 (1993).

JUDICIAL DECISIONS
Waiver of sovereign immunity. —
Establishment of comprehensive general
liability trust fund for Department of Public Safety employees, covering negligence
in performance of official acts, constituted
a waiver of sovereign immunity to the
extent of the available insurance in the
case of an accident resulting from a
high-speed chase by police. Martin v.
Georgia Dep’t of Pub. Safety, 257 Ga. 300,
357 S.E.2d 569 (1987), cert. denied, 484
U.S. 998, 108 S. Ct. 685, 98 L. Ed. 2d 638
(1988).
Although O.C.G.A. § 45-9-5 expresses a
legislative intent that sovereign immunity of the state is not to be waived
through the furnishing of insurance authorized by O.C.G.A. § 45-9-4, the language of the Constitution (Ga. Const.
1983, Art. I, Sec. II, Para. IX) forces the
court to reach a contrary result. Price v.
Department of Transp., 257 Ga. 537, 361
S.E.2d 146 (1987).

Fired state employee’s monetary claims
against a state agency in federal court
under the Age Discrimination in Employment Act, Title I of the Americans with
Disabilities Act, and 42 U.S.C. § 1981
were dismissed because the General Assembly had not waived its sovereign immunity under the Eleventh Amendment
by enacting the Fair Employment Practices Act, O.C.G.A. § 45-9-5, which permitted a state agency to purchase insurance on behalf of the agency’s employees;
passage of § 45-9-5did not amount to the
State of Georgia’s waiver of the state’s
sovereign immunity in federal court because sovereign immunity could never be
implicitly waived. Jackson v. Oconee
Cmty. Serv. Bd., No. 5:06-CV-55 (WDO),
2006 U.S. Dist. LEXIS 38057 (M.D. Ga.
June 8, 2006).
Cited in Price v. Department of
Transp., 182 Ga. App. 353, 356 S.E.2d 45
(1987).

RESEARCH REFERENCES
ALR. — Liability of public officer or his
bond for loss of public funds due to insolvency of bank in which they were deposited, 155 ALR 436.
Constitutionality of statute appropriating money to reimburse public officer or
employee for money paid or liability incurred by him in consequence of breach of
duty, 155 ALR 1438.

Appealability, under collateral order
doctrine, of order denying qualified immunity in 42 USCS § 1983 or Bivens action
for damages where claim for equitable
relief is also pending — post-Harlow
cases, 105 ALR Fed. 851.
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ARTICLE 2
MEMBERS OF GOVERNING BODIES OF MUNICIPALITIES,
COUNTIES, AND OTHER PUBLIC BODIES
45-9-20. Insurance or contracts of indemnity; actions against
insurers or indemnitors.
In addition to any other compensation which may be paid to members
of the governing bodies of municipalities, counties, and other public
bodies, and to supervisors, administrators, employees, or other elected
or appointed public officers, each municipality, county, and other public
body of this state is authorized, in its discretion, to purchase policies of
liability insurance or contracts of indemnity insuring or indemnifying
the members of such governing bodies and such supervisors, administrators, employees, or other elected or appointed officers against personal liability for damages arising out of the performance of their duties
or in any way connected therewith, whether based upon negligence,
violation of contract rights, or violation of civil, constitutional, common
law, or other statutory rights, whether state, federal, or local. Such
municipalities, counties, and other public bodies may expend state,
federal, and local funds for such purposes. The amount of such insurance or indemnity shall also be in the discretion of the governing body
of such municipality, county, or other public body. No action shall be
maintained against the person or company issuing such insurance or
contracting for such indemnity until final judgment has first been
entered against the individual covered by such policy or contract. (Ga.
L. 1974, p. 702, § 1; Ga. L. 2011, p. 99, § 86/HB 24.)
Cross references. — Liability of public agents on public contracts, § 10-6-88.
Law reviews. — For article considering the public official’s potential liability
for funds, losses and torts, and suggesting
insurance coverage, see 11 Mercer L. Rev.
288 (1960). For article, ‘‘Personal Liability
of State Officials Under State and Federal

Law,’’ see 9 Ga. L. Rev. 821 (1975). For
article on insurance and indemnity for
Georgia local government officers under
Georgia law, see 13 Ga. L. Rev. 747 (1979).
For article, ‘‘Evidence,’’ see 27 Ga. St. U.L.
Rev. 1 (2011). For article on the 2011
amendment of this Code section, see 28
Ga. St. U.L. Rev. 1 (2011).

JUDICIAL DECISIONS
Legislative intent. — It is the intent
of O.C.G.A. §§ 45-9-20 through 45-9-23,
with certain exceptions, to authorize a
county, municipality, or other public body
to purchase insurance or adopt policies to
indemnify governmental employees or officers against personal liability for damages arising out of the performance of
their duties, and to defend actions in
which such damages are sought, in those

instances in which a defense of sovereign
or official immunity is unavailable.
Hendon v. DeKalb County, 203 Ga. App.
750, 417 S.E.2d 705, cert. denied, 203 Ga.
App. 906, 417 S.E.2d 705 (1992).
Self-insurance plans. — Under
O.C.G.A. §§ 45-9-1, 45-9-20, and 45-9-21,
dealing with liability insurance for government employees and officials, only
state self-insurance plans will waive sov-
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ereign immunity. There is no statutory
provision for a county to set up a

45-9-21

self-insurance plan. Logue v. Wright, 260
Ga. 206, 392 S.E.2d 235 (1990).

RESEARCH REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d, Municipal Corporations, Counties, and Other
Political Subdivisions, §§ 186, 226.
ALR. — Right to use public funds to
carry insurance for public officers or employees, 27 ALR 1267.
Power of municipal corporation to take
out liability insurance, 33 ALR 717.
Liability of public officer or his bond for
loss of public funds due to insolvency of
bank in which they were deposited, 155
ALR 436.
Constitutionality of statute appropriating money to reimburse public officer or
employee for money paid or liability incurred by him in consequence of breach of
duty, 155 ALR 1438.

Personal liability of policeman, sheriff,
or similar peace officer or his bond, for
injury suffered as a result of failure to
enforce law or arrest lawbreaker, 41
ALR3d 700.
Validity and construction of statute authorizing or requiring governmental unit
to procure liability insurance covering
public officers or employees for liability
arising out of performance of public duties, 71 ALR3d 6.
Municipal liability for negligent fire inspection and subsequent enforcement, 69
ALR4th 739.

45-9-21. Defense of civil, criminal, or quasi-criminal actions in
lieu of insurance.
(a) In lieu of obtaining the insurance or indemnity referred to in
Code Section 45-9-20 or in addition thereto, such municipalities,
counties, and other public bodies may, in their discretion, as a part of
the compensation and terms of employment of members of the governing bodies of such municipalities, counties, and other public bodies, and
of supervisors, administrators, employees, or other elected or appointed
officers, adopt policies whereby the municipality, county, and other
public body will undertake to defend all or specified civil, criminal, or
quasi-criminal actions brought or maintained against members of the
municipality, county, or other public body, or against supervisors,
administrators, employees, or other elected or appointed municipal or
county officers, arising out of the performance of their duties or in any
way connected therewith, whether based upon negligence, violation of
contract rights, or violation of civil, constitutional, common law, or
statutory rights.
(b) The governing authority of a municipality, county, or other public
body shall not be authorized to furnish a defense to any person charged
with a criminal offense involving theft, embezzlement, or other like
crime with respect to the property or money of or in which said
governmental entity has an interest.
(c) Notwithstanding the provisions of subsection (b) of this Code
section, the governing authority of a municipality, county, or other
public body shall be authorized to reimburse any person charged with
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a criminal offense involving theft, embezzlement, or other like crime
with respect to the property or money of or in which said governmental
entity has an interest for all or a part of the cost of the defense of such
person if such person is found not guilty of such crime or if the charges
against such person are dismissed or nolle prossed.
(d) A municipality, county, or other public body may expend state,
federal, and local funds to effectuate the provisions of this Code section,
including, but not limited to, attorney’s fees, court costs, deposition
costs, witness fees and compensation, and all other like costs, expenses,
and fees.
(e)(1) As used in this subsection, the term ‘‘county officer’’ means the
sheriff, the judge of the probate court, the clerk of the superior court,
and the tax commissioner or tax collector and tax receiver of a county.
(2) In any civil case in which the county attorney has a conflict of
interest which would ethically prevent the county attorney from
representing both the county, the governing authority of the county,
or another county officer or employee and the county officer, upon a
determination by the chief judge of the superior court of the circuit in
which the county is located that an ethical conflict exists, the county
officer shall be authorized to employ individual legal counsel to
represent such county officer in such matter. The governing authority
of the county shall pay the reasonable fees of such individual counsel
and all applicable court costs, deposition costs, witness fees and
compensation, and all other like reasonable costs, expenses, and fees;
provided, however, that such attorneys’ fees shall be no more than the
rate paid to the county attorney for similar representation or in
accordance with a schedule of rates for outside counsel adopted by the
governing authority, if any. Such fees and costs shall be authorized by
the chief judge of the superior court of the circuit in which the county
is located. This subsection shall not apply unless the governing
authority of the county has first denied a written request by a county
officer for counsel. (Ga. L. 1974, p. 702, § 3; Ga. L. 1991, p. 1821, § 1;
Ga. L. 1995, p. 1063, § 1.)
Law reviews. — For article, ‘‘Personal
Liability of State Officials Under State
and Federal Law,’’ see 9 Ga. L. Rev. 821
(1975). For article on insurance and indemnity for Georgia local government of-

ficers under Georgia law, see 13 Ga. L.
Rev. 747 (1979). For annual survey of local
government law, see 57 Mercer L. Rev. 289
(2005).

JUDICIAL DECISIONS
O.C.G.A. § 45-9-21 constitutional. —
O.C.G.A. § 45-9-21 on its face is not unconstitutional as being violative of the due
process clause of either the federal Con-

stitution or the Georgia Constitution.
Horn v. City of Atlanta, 236 Ga. 247, 223
S.E.2d 647 (1976).
Legislative intent. — It is the intent
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of O.C.G.A. §§ 45-9-20 through 45-9-23,
with certain exceptions, to authorize a
county, municipality, or other public body
to purchase insurance or adopt policies to
indemnify governmental employees or officers against personal liability for damages arising out of the performance of
their duties, and to defend actions in
which such damages are sought, in those
instances in which a defense of sovereign
or official immunity is unavailable.
Hendon v. DeKalb County, 203 Ga. App.
750, 417 S.E.2d 705, cert. denied, 203 Ga.
App. 906, 417 S.E.2d 705 (1992).
City not required to defend employees. — O.C.G.A. § 45-9-21 does not ‘‘require’’ the city to defend any civil action
against its employees, but merely permits
it to do so, pursuant to an adopted policy,
as a part of the compensation paid by the
employer to the employee. Horn v. City of
Atlanta, 236 Ga. 247, 223 S.E.2d 647
(1976).
Municipal court judges are not
county officers. — Municipal court
judges are not ‘‘county officers’’ entitled to
have the county pay attorney fees pursuant to O.C.G.A. § 45-9-21(e)(2). Ward v.
City of Cairo, 276 Ga. 391, 583 S.E.2d 821
(2003).
Discretion in selecting what actions to defend. — The phrase ‘‘in their
discretion’’ indicates a legislative intent to
give counties considerable latitude in determining what actions will be defended.
A resolution of county commissioners to
pay attorney fees in the defense of two
‘‘specified’’ cases against a sheriff is within
the authority given under O.C.G.A.
§ 45-9-21. Haywood v. Hughes, 238 Ga.
668, 235 S.E.2d 2 (1977).
When a local ordinance provided defense and indemnification to county employees who were the subject of lawsuits,
but such coverage could be terminated by
the county attorney, there was no abuse of
discretion found by the county attorney’s
termination of an employee’s coverage
since the employee gave inaccurate or
false responses to interrogatories and deposition questions regarding a prior position that the employee held; pursuant to
O.C.G.A. § 45-9-21(a), the county attorney’s decision was based on a reasoned,
articulated basis, the omission by the em-

45-9-21

ployee was deemed material, and it was
determined that the information was deliberately withheld. Baker v. Gwinnett
County, 267 Ga. App. 839, 600 S.E.2d 819
(2004).
Employment of counsel. — A county
governing authority has the implicit
power to employ counsel for county officers. Stephenson v. Board of Comm’rs, 261
Ga. 399, 405 S.E.2d 488 (1991).
County governing authority’s employment of counsel to represent a superior
court clerk did not violate Ga. Const.
1983, Art. IX, Sec. II, Paras. I(c)(1) or (7),
which preclude the authority from exercising any power in a manner affecting
‘‘any elective county office’’ or ‘‘any court or
the personnel thereof.’’ Stephenson v.
Board of Comm’rs, 261 Ga. 399, 405
S.E.2d 488 (1991).
County’s duty to pay attorney fees.
— When an official, acting in official capacity, is required to hire outside counsel
to assert a legal position the local government attorney cannot (because of a conflict in representing the local government)
or will not assert, and the official is successful in asserting his or her position, the
local government must pay the official’s
attorney fees. Haralson County v.
Kimball, 243 Ga. App. 559, 533 S.E.2d 762
(2000).
Statutory law authorized local governments and other ‘‘public bodies’’ to adopt
employment policies whereby the local
government agreed to provide representation to the local government’s employees if
a conflict of interest existed and the matter did not involve property or money in
which the governmental unit had an interest; since the sheriff was a local governmental unit employee who the trial court
properly certified had a conflict of interest
over the county commission’s adoption of a
budget that harmed the sheriff ’s department and that matter did not involve the
government’s property or money, the trial
court properly ruled that the sheriff had a
right to have counsel appointed for the
sheriff, and have the sheriff ’s attorney’s
fees and expenses paid, on the sheriff ’s
challenge to that budget. Bd. of Comm’rs
v. Saba, 278 Ga. 176, 598 S.E.2d 437
(2004).
Cited in Wayne County Bd. of Comm’rs
v. Warren, 236 Ga. 150, 223 S.E.2d 133
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(1976); Nash v. Pierce, 238 Ga. App. 466,
519 S.E.2d 462 (1999); City of Stockbridge

45-9-22

v. Stuart, 329 Ga. App. 323, 765 S.E.2d 16
(2014).

RESEARCH REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d, Municipal Corporations, Counties, and Other
Political Subdivisions, § 187.
C.J.S. — 64A C.J.S., Municipal Corporations, § 2023.
ALR. — Liability of public officer or his
bond for loss of public funds due to insolvency of bank in which they were deposited, 155 ALR 436.
Constitutionality of statute appropriating money to reimburse public officer or
employee for money paid or liability incurred by him in consequence of breach of
duty, 155 ALR 1438.

Personal liability of policeman, sheriff,
or similar peace officer or his bond, for
injury suffered as a result of failure to
enforce law or arrest lawbreaker, 41
ALR3d 700.
Validity and construction of statute authorizing or requiring governmental unit
to indemnify public officer or employee for
liability arising out of performance of public duties, 71 ALR3d 90.
Municipal liability for negligent fire inspection and subsequent enforcement, 69
ALR4th 739.

45-9-22. Payment of claims or judgment against members of
municipal, county, or other public body.
(a) Any municipality, county, or other public body may, in its discretion, adopt a policy establishing the terms and conditions under which
it may pay part or all of any claim or civil judgment rendered against
any person whose defense such municipality, county, or other public
body is authorized to undertake under Code Section 45-9-21. Any such
disbursement shall be deemed to be for public purposes and may be
paid from state, federal, or local funds. No attempt shall be made at the
trial of any action brought against a person covered under this Code
section to suggest the fact that the municipality, county, or public body
will be responsible for any judgment therein.
(b) The failure to adopt a policy as provided in this Code section prior
to making any payments authorized by this Code section shall not
invalidate any such payments if the governing authority of the municipality, county, or public body shall, within a reasonable time after the
fact of such failure has been brought to its attention, adopt a policy as
provided in this Code section. (Ga. L. 1978, p. 1380, § 1.)
JUDICIAL DECISIONS
Legislative intent. — It is the intent
of the Code sections comprising Article 2,
O.C.G.A. § 45-9-20 et seq., with certain
exceptions, to authorize a county, municipality, or other public body to purchase
insurance or adopt policies to indemnify
governmental employees or officers
against personal liability for damages

arising out of the performance of their
duties, and to defend actions in which
such damages are sought, in those instances in which a defense of sovereign or
official immunity is unavailable. Hendon
v. DeKalb County, 203 Ga. App. 750, 417
S.E.2d 705, cert. denied, 203 Ga. App. 906,
417 S.E.2d 705 (1992).
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RESEARCH REFERENCES
ALR. — Liability of public officer or his
bond for loss of public funds due to insolvency of bank in which they were deposited, 155 ALR 436.
Constitutionality of statute appropriating money to reimburse public officer or
employee for money paid or liability incurred by him in consequence of breach of
duty, 155 ALR 1438.
Personal liability of policeman, sheriff,
or similar peace officer or his bond, for
injury suffered as a result of failure to

enforce law or arrest lawbreaker, 41
ALR3d 700.
Validity and construction of statute authorizing or requiring governmental unit
to indemnify public officer or employee for
liability arising out of performance of public duties, 71 ALR3d 90.
Payment of attorney’s services in defending action brought against officials
individually as within power or obligation
of public body, 47 ALR5th 535.

45-9-23. Waiver of immunity from action.
Nothing in this article shall be construed as waiving any immunity or
privilege of any kind now or hereafter enjoyed by any municipality,
county, or other public body or by any member of the governing body
thereof or by any supervisor, administrator, employee, or other elected
or appointed officer or by any other public body, board, agency, or
political subdivision of this state. (Ga. L. 1974, p. 702, § 2; Ga. L. 1982,
p. 3, § 45; Ga. L. 1987, p. 3, § 45.)
Cross references. — Liability of public agents on public contracts, § 10-6-88.
Liability of municipal corporations for
acts or omissions generally, T. 36, C. 33.

Law reviews. — For article on insurance and indemnity for Georgia local government officers under Georgia law, see 13
Ga. L. Rev. 747 (1979).

JUDICIAL DECISIONS
Legislative intent. — It is the intent
of the Code sections comprising Article 2,
O.C.G.A. § 45-9-20 et seq, with certain
exceptions, to authorize a county, municipality, or other public body to purchase
insurance or adopt policies to indemnify
governmental employees or officers
against personal liability for damages
arising out of the performance of their
duties, and to defend actions in which
such damages are sought, in those instances in which a defense of sovereign or
official immunity is unavailable. Hendon
v. DeKalb County, 203 Ga. App. 750, 417
S.E.2d 705, cert. denied, 203 Ga. App. 906,
417 S.E.2d 705 (1992).
General rule concerning extent of
public officer’s immunity. — It is the
general rule that public officers, when
acting in good faith and within the scope
of their duty, are not liable to private

action, but this immunity is not extended
to them when they do things not authorized by law, or act in a wanton or malicious way and with intent to injure the
property of another. Haze Edwards Elec.
Co. v. Turvey, 153 Ga. App. 173, 264
S.E.2d 706 (1980).
General rule concerning county immunity. — It is the general rule that a
county when exercising governmental
functions and acting as an agency of the
state is not liable, in the absence of a
statute imposing liability, for its failure to
perform a duty or for its negligent performance of the duty, not even when the duty
is imposed by statute; and there is no
distinction in the application of this rule
between the neglect to perform an act
which ought to have been performed, and
the performance of the duty in a negligent
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manner. Miree v. U.S., 242 Ga. 126, 249
S.E.2d 573 (1978).
Defense and indemnification fund
for personnel. — County’s establishment and maintenance of the defense and
indemnification fund for its personnel

45-9-60

does not constitute a waiver of its sovereign immunity. Hendon v. DeKalb County,
203 Ga. App. 750, 417 S.E.2d 705, cert.
denied, 203 Ga. App. 906, 417 S.E.2d 705
(1992).

RESEARCH REFERENCES
ALR. — Appealability, under collateral
order doctrine, of order denying qualified
immunity in 42 USCS § 1983 or Bivens

action for damages where claim for equitable relief is also pending — post-Harlow
cases, 105 ALR Fed. 851.

ARTICLE 3
EMPLOYEES OPERATING STATE MOTOR VEHICLES
Cross references. — Motor vehicle accident insurance generally, T. 33, C. 34.

Purchase and use of state motor vehicles,
§ 50-19-1 et seq.

45-9-40 through 45-9-43.
Reserved. Repealed by Ga. L. 2008, p. 245, § 4, effective July 1, 2008.
Editor’s notes. — This article consisted of Code Sections 45-9-40, 45-9-40.1,
and 45-9-41 through 45-9-43 and was
based on Ga. L. 1972, p. 347, §§ 1, 2; Ga.
L. 1973, p. 1296, § 1; Ga. L. 1978, p. 256,

§ 1; Ga. L. 1985, p. 283, § 1; Ga. L. 1988,
p. 310, § 1; Ga. L. 1990, p. 915, § 2; Ga. L.
1994, p. 307, § 1; Code 1981, § 45-9-40.1,
enacted by Ga. L. 1994, p. 1717, § 5; Ga.
L. 1997, p. 1453, § 1.

ARTICLE 4
INDEMNIFICATION OF PUBLIC OFFICERS AND EMPLOYEES
GENERALLY
45-9-60. Indemnification of public officers or officials subjected
to liability; opinion of Attorney General or Governor
that liability not breach of duty.
In the event that a public officer or official has a money judgment
returned against him in an action or is otherwise subjected to monetary
liability by an aggrieved party, by his bond carrier, or both as a result
of an act of omission or commission of a subordinate employee of the
public officer or official and in the event that said public officer or official
shall, as a result of such action, be required to expend his personal
moneys, said officer or official shall be indemnified out of funds
otherwise available to the public official’s or officer’s department or
office, provided that authorization for such indemnification payment by
the department or office shall be contingent on issuance of an official
opinion of the Attorney General declaring that the judgment against or
liability of the public officer or official was not due to an act of omission
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or commission of the public officer or official which constituted a breach
of a duty imposed by law on the officer or official. In the event that the
Attorney General is the public official seeking indemnification under
this article, the Governor shall make the determination as to whether
or not the liability of the Attorney General was due to an act of omission
or commission of the Attorney General which constituted a breach of a
duty imposed by law. (Ga. L. 1975, p. 674, § 2; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d, Municipal Corporations, Counties, and Other
Political Subdivisions, § 187.
C.J.S. — 64A C.J.S., Municipal Corporations, § 2023.
ALR. — Validity and construction of
statute authorizing or requiring govern-

mental unit to indemnify public officer or
employee for liability arising out of performance of public duties, 71 ALR3d 90.
Payment of attorney’s services in defending action brought against officials
individually as within power or obligation
of public body, 47 ALR5th 535.

45-9-61. Benefit derived under article declared to be compensation.
Any benefit occasioned by a public officer or official by virtue of this
article is declared to be and is a portion of the compensation due the
public officer or official for the services rendered to the state. (Ga. L.
1975, p. 674, § 3.)
45-9-62. Applicability of article.
This article shall apply to:
(1) All public officers and officials of this state who hold state-wide
offices and who are required by law to be bonded; and
(2) Alleged acts of omission or commission which occurred prior to
July 1, 1976. (Ga. L. 1975, p. 674, §§ 1, 4.)
ARTICLE 4A
INDEMNIFICATION OF PUBLIC SCHOOL TEACHERS AND
EMPLOYEES
Cross references. — Plan for public
school teachers, § 20-2-880 et seq.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Article 5A
as enacted by Ga. L. 2000, p. 768, § 3, was
redesignated as Article 4A.
Editor’s notes. — Ga. L. 2000, p. 768,
§ 3, provides that this article became ef-

fective July 1, 2001, only upon ratification
of a constitutional amendment by the voters at the November 2000 general election. The constitutional amendment (Ga.
L. 2000, p. 2001) was approved by a majority of the qualified voters voting at the
general election held on November 7,
2000.
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45-9-70. Purpose of article.
The purpose of this article is to provide by law for the indemnification
with respect to the death or permanent disability of public school
teachers and public school employees who are killed or permanently
disabled by an act of violence in the line of duty on or after July 1, 2001.
(Code 1981, § 45-9-70, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-100, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-70.

Law reviews. — For note on 2000
enactment of this article, see 17 Ga. St.
U.L. Rev. 270 (2000).

45-9-71. Definitions.
As used in this article, the term:
(1) ‘‘Act of violence’’ means a willful act of violence committed by a
person other than a fellow public school teacher or public school
employee.
(2) ‘‘Commission’’ means the Georgia Public School Personnel
Indemnification Commission.
(3) ‘‘In the line of duty’’ means while on duty and performing
services for and receiving compensation from the public school
district which employs such public school teacher or public school
employee.
(4) ‘‘Permanent disability’’ means disability due to:
(A) Loss of both eyes or blindness in both eyes with only light
perception;
(B) Loss or loss of use of both hands;
(C) Loss or loss of use of both legs;
(D) Loss of a lower extremity or residuals of organic disease or
injury which so affect the functions of balance or propulsion as to
preclude locomotion without resort to a wheelchair; or
(E) Organic brain damage resulting from direct physical trauma
incurred after July 1, 2001, which so affects the mental capacity as
to preclude ability to function productively in any employment.
(5) ‘‘Public school employee’’ has the meaning provided by Code
Section 20-2-910.
(6) ‘‘Public school teacher’’ has the meaning provided by Code
Section 20-2-880. (Code 1981, § 45-9-71, enacted by Ga. L. 2000, p.
768, § 2.)
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Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-101, as enacted by Ga. L.

45-9-74

2000, p. 768, § 2, was redesignated as
Code Section 45-9-71.

45-9-72. Establishment of indemnification program.
(a) There is established a program to provide for indemnification
with respect to the death or permanent disability of any public school
teacher or public school employee who is killed or permanently disabled
by an act of violence in the line of duty on or after July 1, 2001.
(b) Such program shall be administered by the Georgia Public School
Personnel Indemnification Commission. (Code 1981, § 45-9-72, enacted
by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-102, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-72.

45-9-73. Indemnification commission created; composition; assignment to Department of Administrative Services for
administrative purposes.
There is created the Georgia Public School Personnel Indemnification
Commission which shall be composed of the Governor, the State School
Superintendent, the Secretary of State, the Commissioner of Insurance,
the chairperson of the State Board of Education, the commissioner of
public health, and one public school teacher and one public school
employee to be appointed by the Governor and serve at the pleasure
thereof. The Governor shall be the chairperson of the commission and
the commission shall be assigned to the Department of Administrative
Services for administrative purposes. (Code 1981, § 45-9-73, enacted by
Ga. L. 2000, p. 768, § 2; Ga. L. 2009, p. 453, § 1-6/HB 228; Ga. L. 2011,
p. 705, § 6-5/HB 214.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-103, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-73.

Law reviews. — For article on the
2011 amendment of this Code section, see
28 Ga. St. U.L. Rev. 147 (2011).

45-9-74. Commission to promulgate rules and regulations; use
of personnel and resources of other agencies.
The commission is authorized to promulgate rules and regulations
relative to the program of indemnification. Such rules and regulations
may provide for initial investigation of claims and the issuance of
subpoenas to facilitate such investigation, special masters, hearings,
procedures for applications for indemnification, and all other matters so
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as to enable the commission to carry out its duties fairly, properly, and
equitably. The chairperson of the commission shall be authorized to
contact other state agencies for the purpose of using the personnel and
resources of such agencies to assist the commission in carrying out its
duties. (Code 1981, § 45-9-74, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-104, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-74.

45-9-75. Georgia Public School Personnel Indemnification
Fund — Creation; general provisions.
There is created a fund to be known as the Georgia Public School
Personnel Indemnification Fund. The custodian of the Georgia Public
School Personnel Indemnification Fund shall be the Department of
Administrative Services. The Department of Administrative Services
shall administer the Georgia Public School Personnel Indemnification
Fund and may invest the resources of the fund in the same manner and
fashion that an insurer authorized to issue contracts of life insurance is
authorized to invest its resources. The Department of Administrative
Services shall be further authorized to intermingle the resources of the
Georgia Public School Personnel Indemnification Fund with the resources of any other funds or accounts which have similar restrictions
on the investments which may be made with such funds; provided,
however, that separate bookkeeping accounts on each such fund shall
be maintained. (Code 1981, § 45-9-75, enacted by Ga. L. 2000, p. 768,
§ 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-105, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-75.

45-9-76. Georgia Public School Personnel Indemnification
Fund — Revenues from sale of license plates; funds
from other sources.
The Georgia Public School Personnel Indemnification Fund shall
consist of revenues derived from the sale of special and distinctive
motor vehicle license plates honoring Georgia educators issued prior to
June 30, 2010 as provided by paragraph (7) of subsection (l) of Code
Section 40-2-86. In addition, the Department of Administrative Services is authorized to accept for deposit in the Georgia Public School
Personnel Indemnification Fund any other funds from any other source.
All revenue or other funds received by the Georgia Public School
Personnel Indemnification Fund shall not lapse. (Code 1981, § 45-9-76,
enacted by Ga. L. 2000, p. 768, § 2; Ga. L. 2010, p. 9, § 1-84/HB 1055.)
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45-9-77. Georgia Public School Personnel Indemnification
Fund — Authority of Department of Administrative
Services.
The Department of Administrative Services is authorized, subject to
the limitations contained in this article:
(1) To pay the appropriate indemnification to the persons eligible
for indemnification under this article or to the estate of such persons
as provided in this article from the proceeds of the Georgia Public
School Personnel Indemnification Fund;
(2) To make such payments as may be necessary to defray the
expenses and costs incurred by the commission in administering this
article; and
(3) With the approval of the commission, to utilize the resources of
the Georgia Public School Personnel Indemnification Fund to purchase insurance to provide for such indemnification. (Code 1981,
§ 45-9-77, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-107, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-77.

45-9-78. Payment of indemnification for death or disability
generally; designation of method of payment; procedure for making payments.
(a) The indemnification shall be paid by the commission when a
public school teacher or public school employee who in the line of duty:
(1) Is killed or receives bodily injury which results in death within
12 months thereafter, if such death occurs from an act of violence and
if such death is not the result of suicide and if such bodily injury is not
intentionally self-inflicted; or
(2) Is permanently disabled, if the permanent disability occurs
from an act of violence and if the permanent disability is not
intentionally self-inflicted.
(b) For any compensable claim filed under this article, payment shall
be made as follows:
(1) In the case of permanent disability, the eligible disabled person
pursuant to this article may elect payment of $75,000.00 in equal
installments over a period of five years or a payment in lump sum
which shall consist of $75,000.00 reduced to its present value upon
the basis of interest calculated at the rate of 6 percent per annum;
and
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(2) In the case of death, payment shall be made to the estate of a
person who is eligible for indemnification under this article as
follows: the executor or administrator may elect payment of
$75,000.00 in equal installments over a period of five years or a
payment in lump sum which shall consist of $75,000.00 reduced to its
present value upon the basis of interest calculated at the rate of 6
percent per annum.
(c) After determining that a public school teacher or public school
employee has been killed or permanently disabled by an act of violence
in the line of duty and that he or she or his or her estate beneficiary is
entitled to indemnification under this article, the commission, within
ten days after the end of the fiscal year in which such claim was filed
and subject to the provisions of Code Section 45-9-79, shall forward a
certified copy of the order granting such payment, which order shall
include the person to whom such payment shall be made and the
method of payment, to the commissioner of administrative services who
is authorized to make the appropriate payments from funds made
available for the purpose of carrying out this article. (Code 1981,
§ 45-9-78, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-108, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-78.

Pursuant to Code Section 28-9-5, in
2000, ‘‘Code Section 45-9-79’’ was substituted for ‘‘Code Section 45-9-109’’ in subsection (c).

45-9-79. Insufficient funds; procedure for making payments.
If the moneys provided by this article are not sufficient at any time to
enable the commission to pay each person his or her benefits in full
under this article, then those persons entitled to benefits whose claims
were filed in the same fiscal year shall be paid an equal amount, if any,
which, in the opinion of the commission, the fund may provide. In no
such event shall the state or commission or any member of the
commission be liable to any person for any deficiencies in payments
under this article. (Code 1981, § 45-9-79, enacted by Ga. L. 2000, p.
768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-109, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.

45-9-79.1. Application for indemnification.
(a) An application for indemnification with respect to a claim filed
under this article for permanent disability of a public school teacher or
public school employee shall be submitted by that person unless the
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person is mentally incompetent, in which case the application may be
made on such person’s behalf by the parent, spouse, guardian, or other
authorized individual. An application for indemnification with respect
to a claim filed under this article for the death of a public school teacher
or public school employee shall be submitted by the individual authorized to administer the estate.
(b) An application for indemnification with respect to the death or
permanent disability of a public school teacher or public school employee who is killed or permanently disabled by an act of violence in the
line of duty on or after July 1, 2001, must be made within 24 months
after the date of the death or disability. (Code 1981, § 45-9-79.1,
enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-109.1, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.1.

45-9-79.2. Indemnification not taxable.
It is the intent of the General Assembly that indemnification paid
pursuant to this article shall not be taxable within this state for any
purpose. (Code 1981, § 45-9-79.2, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-109.2, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.2.

45-9-79.3. Indemnification not to be awarded when penal violation caused or contributed to death or disability.
No indemnification shall be awarded to any person otherwise entitled
thereto who violates a penal law of this state if such violation caused or
contributed to the death or disability of the person. (Code 1981,
§ 45-9-79.3, enacted by Ga. L. 2000, p. 768, § 2.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-109.3, as enacted by Ga. L.

2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.3.

45-9-79.4. Annual report to General Assembly.
The commission shall annually file a report of its activities with the
General Assembly, which report shall include the amount of funds paid
under the program of indemnification. It shall also include a copy of
each order providing for payment or a summary of each such order
giving all pertinent details. (Code 1981, § 45-9-79.4, enacted by Ga. L.
2000, p. 768, § 2.)
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Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-109.4, as enacted by Ga. L.

T.45, C.9, A.5

2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.4.

45-9-79.5. Giving false information or testimony; liability to
state.
(a) Any person who shall knowingly give false information or false
testimony causing or intended to cause the payment of indemnification
which would not otherwise be justified under this article shall be guilty
of a misdemeanor.
(b) Any such person convicted under subsection (a) of this Code
section shall be liable to the state for any funds paid as a result of such
false information or testimony. (Code 1981, § 45-9-79.5, enacted by Ga.
L. 2000, p. 768, § 2.)
Cross
references.
—
Perjury,
§ 16-10-70.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code

Section 45-9-109.5, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-79.5.

ARTICLE 5
LAW ENFORCEMENT OFFICERS, FIREMEN, PRISON GUARDS,
AND PUBLICLY EMPLOYED EMERGENCY MEDICAL
TECHNICIANS
Cross references. — Indemnification
of law enforcement officers, firemen,
prison guards, and publicly employed
emergency medical technicians who are or
were killed or permanently disabled in the
line of duty, Ga. Const. 1983, Art. III, Sec.
VI, Para. VI. Offenses of aggravated assault and aggravated battery on peace
officers
and
correctional
officers,
§§ 16-5-21, 16-5-24. Educational grants
to children of law enforcement officers,
firemen, and prison guards killed or disabled in line of duty, § 20-3-450 et seq.
Compensation of persons for injuries suffered while preventing crime or aiding

officers of the law, § 28-5-100 et seq.
Workers’ compensation generally, T. 34, C.
9.
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, designated Code Sections 45-9-80
through 45-9-91 of Article 5 as Part 1 of
said Article, which became effective July
1, 2001, only upon ratification of a constitutional amendment by the voters of the
state at the 2000 November general election. The constitutional amendment (Ga.
L. 2000, p. 1999) was approved by a majority of the qualified voters voting at the
general election held on November 7,
2000.

OPINIONS OF THE ATTORNEY GENERAL
Liberal construction. — The Indemnification Law, O.C.G.A. § 45-9-80 et seq.,
is remedial in nature; its purpose is to
confer a benefit upon survivors of those
killed or permanently disabled while performing law enforcement (or other appli-

cable) duties. With such a purpose, the
law should be liberally construed. 1983
Op. Att’y Gen. No. 83-12.
Uniformed officers in Motor Carrier Certification and Enforcement
Division. — Uniformed officers in Motor
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Carrier Certification and Enforcement Division, Georgia Public Service Commission, are not entitled to receive indemnification pursuant to this article with
respect to death occurring in line of duty.
1980 Op. Att’y Gen. No. 80-119.
Effect of Officers Standards and
Training Act. — The General Assembly

45-9-81

does not want the requirements of Police
Officers Standards and Training Act (now
the Georgia Peace Officer Standards and
Training Act), O.C.G.A. § 35-8-1 et seq.,
grafted on to the Indemnification Law,
O.C.G.A. § 45-9-80 et seq. 1983 Op. Att’y
Gen. No. 83-12.

PART 1
GEORGIA STATE INDEMNIFICATION FUND
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, designated Code Sections 45-9-80
through 45-9-91 of Article 5 as Part 1 of
said Article, which became effective July
1, 2001, only upon ratification of a constitutional amendment by the voters of the
state at the 2000 November general election. The constitutional amendment (Ga.

L. 2000, p. 1999) was approved by a majority of the qualified voters voting at the
general election held on November 7,
2000.
Law reviews. — For note on 2000
amendments of O.C.G.A. §§ 45-9-80 to
45-9-91, see 17 Ga. St. U.L. Rev. 270
(2000).

45-9-80. Purpose of part.
Reserved. Repealed by Ga. L. 2008, p. 470, § 1, effective July 1, 2008.
Code Commission notes. — Ga. L.
2008, p. 470, § 1, reenacted Article 5 and
omitted Code Section 45-9-80. Pursuant to
Code Section 28-9-5, in 2008, this Code
section has been treated as repealed.
Editor’s notes. — This Code section
was based on Ga. L. 1978, p. 1914, § 1;
Ga. L. 1980, p. 700, § 1; Ga. L. 1987, p.
822, § 1; Ga. L. 1991, p. 1312, § 1; Ga. L.

2000, p. 283, § 1; Ga. L. 2002, p. 1259,
§ 1.
Ga. L. 2008, p. 470, § 1, did not reenact
and did not strike Code Section 45-9-80 in
this article.
Ga. L. 2013, p. 141, § 45/HB 79, reserved the designation of this Code section, effective April 24, 2013.

45-9-81. Definitions.
As used in this part, the term:
(1) ‘‘Commission’’ means the Georgia State Indemnification Commission.
(2) ‘‘Department’’ means the Department of Administrative Services.
(3) ‘‘Emergency management rescue specialist’’ means any person
licensed as an emergency management rescue specialist pursuant to
Code Section 38-3-36.
(4) ‘‘Emergency medical technician’’ includes only persons who:
(A) Are certified as emergency medical technicians, paramedics,
or cardiac technicians under Chapter 11 of Title 31; and
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(B) Are employed in the capacity for which they are so certified
by a department, agency, authority, or other instrumentality of
state or local government.
(5)(A) ‘‘Firefighter’’ means any person who is employed as a
professional firefighter on a full-time or part-time basis by any
municipal, county, or state government fire department employing
three or more firefighters and who has the responsibility of preventing and suppressing fires, protecting life and property, enforcing municipal, county, and state fire prevention codes, enforcing
any law pertaining to the prevention and control of fires or who
performs any acts or actions while on duty or when responding to
a fire or emergency during any fire or other emergency or while
performing duties intended to protect life and property.
(B) ‘‘Firefighter’’ shall also mean any individual serving as an
officially recognized or designated member of a legally organized
volunteer fire department, or any employee of the State Forestry
Commission whose job duties include fire mitigation, who performs
any acts or actions while on duty or when responding to a fire or
emergency during any fire or other emergency or while performing
duties intended to protect life and property.
(C) ‘‘Firefighter’’ shall also mean any individual employed by a
person or corporation which has a contract with a municipal
corporation or county to provide fire prevention and fire-fighting
services to such municipal corporation or county and any such
individual is employed on a full-time basis of at least 40 hours per
week and has the responsibility of preventing and suppressing
fires, protecting life and property, enforcing municipal or county
fire prevention codes, enforcing any municipal or county ordinances pertaining to the prevention and control of fires or who
performs any acts or actions while on duty or when responding to
a fire or emergency during any fire or other emergency or while
performing duties intended to protect life and property.
(6) ‘‘In the line of duty’’ means:
(A) With respect to an emergency medical technician or an
emergency management rescue specialist, while on duty and when
responding to or returning from an emergency or performing duties
at the scene of an emergency or transporting a person to a medical
facility for emergency treatment or returning therefrom;
(B) With respect to a volunteer firefighter, while on duty and
when responding to or returning from a fire or other emergency or
performing duties during any fire or other emergency or performing duties intended to protect life and property including, without
limitation, actual participation in a training exercise;
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(C) With respect to a law enforcement officer or firefighter, while
on duty and performing services for and receiving compensation
from the law enforcement and fire service agency which employs
such officer or firefighter, while off duty when responding to any
situation which would save a life or preserve the peace, or while
preventing or attempting to prevent the commission of a crime or
fire. A law enforcement officer or firefighter who is performing
duties for and receiving compensation from a private employer at
the time of such officer’s or firefighter’s death or bodily injury
causing total permanent disability or partial permanent disability
shall not be considered in the line of duty if the officer or firefighter
is entitled to workers’ compensation benefits from the private
employer or the private employer’s insurer;
(D) With respect to a prison guard, while on duty and performing services for and receiving compensation from the public agency
which employs such prison guard; or
(E) With respect to a state highway employee, while on duty and
performing any work necessary for the construction, maintenance,
or operation of a roadway on or within the public roads of the state
as defined in paragraph (24) of Code Section 32-1-3 when such
employee is killed or permanently disabled as the result of working
under hazardous conditions in close proximity to moving traffic or
equipment.
Such term shall not mean commuting to or from work or commuting
to or from training.
(7) ‘‘Law enforcement officer’’ means any agent or officer of this
state, a political subdivision or municipality of this state, or an
authority of this state or a political subdivision of this state who, as
a full-time or part-time employee, is vested either expressly by law or
by virtue of public employment or service with authority to enforce
the criminal or traffic laws with the power of arrest and whose duties
include the preservation of public order, the protection of life and
property, or the prevention, detection, or investigation of crime. Such
term also includes the employees designated by the commissioner of
juvenile justice pursuant to paragraph (2) of subsection (i) of Code
Section 49-4A-8 who have the duty to investigate and apprehend
delinquent children, or the supervision of delinquent children under
intensive supervision in the community, and any child with a pending
juvenile court case alleging the child to be a child in need of services
who has escaped from a facility under the jurisdiction of the Department of Juvenile Justice or who has broken the conditions of
supervision. Such term also includes members of the Georgia National Guard, the composition of which is set forth in Code Section
38-2-3, who have been called into active state service by the Governor.
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(8) ‘‘Organic brain damage’’ means direct physical trauma to the
brain which so affects the mental capacity as to preclude function
productively in any employment.
(9) ‘‘Partial permanent disability’’ means disability due to:
(A) Loss of the use of one eye or blindness in one eye with only
light perception;
(B) Loss of one hand;
(C) Loss of one leg; or
(D) Loss of a lower extremity or the residual effect of an organic
disease or injury which so affects the functions of balance or
propulsion as to preclude locomotion without the use of a wheelchair for all but very short distances.
(10) ‘‘Prison guard’’ means any person employed by the state or any
political subdivision thereof whose principal duties relate to the
supervision and incarceration of persons accused or convicted of the
violation of the criminal laws of this state or any political subdivision
thereof. Such term shall also mean any community supervision officer
who is required to be certified under Chapter 8 of Title 35, the
‘‘Georgia Peace Officer Standards and Training Act,’’ and whose
principal duties directly relate to the supervision of probationers or
parolees. Such term also means any person employed by the state or
any political subdivision thereof whose principal duties include the
supervision of youth who are charged with or adjudicated for an act
which if committed by adults would be considered a crime.
(11) ‘‘State highway employee’’ means an employee of the Georgia
Department of Transportation who receives compensation directly
therefrom and regularly engages in duties necessary for the construction, maintenance, or operation of roadways on or within the public
roads of this state as defined in paragraph (24) of Code Section 32-1-3.
(12) ‘‘Total permanent disability’’ means disability due to:
(A) Loss of both eyes or blindness in both eyes with only light
perception;
(B) Loss or loss of use of both hands;
(C) Loss or loss of use of both legs;
(D) Loss of a lower extremity or the residual effect of an organic
disease or injury which so affects the functions of balance or
propulsion as to preclude locomotion without resort to a wheelchair
at all times; or
(E) Organic brain damage. (Ga. L. 1978, p. 1914, § 2; Ga. L.
1980, p. 700, § 2; Ga. L. 1981, p. 477, § 1; Ga. L. 1983, p. 651, § 1;
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Ga. L. 1983, p. 1303, § 1; Ga. L. 1983, p. 1469, § 1; Ga. L. 1984, p.
762, §§ 1, 2; Ga. L. 1986, p. 1478, § 1; Ga. L. 1987, p. 822, § 2; Ga.
L. 1988, p. 1923, § 10; Ga. L. 1990, p. 488, § 1; Ga. L. 1990, p. 646,
§ 1; Ga. L. 1991, p. 771, § 1; Ga. L. 1991, p. 1312, § 2; Ga. L. 1992,
p. 1983, § 22; Ga. L. 1994, p. 1149, § 1; Ga. L. 1995, p. 877, § 1; Ga.
L. 1996, p. 950, § 1; Ga. L. 1997, p. 1453, §§ 1, 2; Ga. L. 1998, p.
264, §§ 2, 3; Ga. L. 2000, p. 283, § 1; Ga. L. 2000, p. 951, § 12-10;
Ga. L. 2002, p. 415, § 45; Ga. L. 2002, p. 660, § 1; Ga. L. 2002, p.
1259, §§ 2, 3; Ga. L. 2005, p. 334, § 27-1/HB 501; Ga. L. 2008, p.
470, § 1/SB 254; Ga. L. 2009, p. 8, § 45/SB 46; Ga. L. 2013, p. 141,
§ 45/HB 79; Ga. L. 2013, p. 294, § 4-50/HB 242; Ga. L. 2014, p.
382, § 2/SB 324; Ga. L. 2015, p. 422, § 5-95/HB 310; Ga. L. 2016,
p. 864, § 45/HB 737.)
The 2014 amendment, effective July
1, 2014, inserted ‘‘, or the supervision of
delinquent children under intensive supervision in the community,’’ in the middle
of the second sentence of paragraph (7).
The 2015 amendment, effective July
1, 2015, in the second sentence of paragraph (10), substituted ‘‘community supervision officer’’ for ‘‘probation supervisor
or parole officer’’ near the beginning and
substituted ‘‘supervision of probationers
or parolees’’ for ‘‘supervision of adult probationers or adult parolees’’ at the end.
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modernize, and correct the Code, revised language in the second sentence of paragraph
(10).
Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,
provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative
intent that this Act as a whole would not
have been adopted had any provision not
been included.’’
Ga. L. 2000, p. 283, § 3, not codified by
the General Assembly, provided that the
first 2000 amendment became effective
July 1, 2001, only upon ratification of a
constitutional amendment by the voters
at the November 2000 general election.
The constitutional amendment (Ga. L.
2000, p. 1999) was approved by a majority

of the qualified voters voting at the general election held on November 7, 2000.
Ga. L. 2000, p. 951, § 13-1, not codified
by the General Assembly, provided that
the second 2000 Act which amended this
Code section became fully effective July 1,
2001, but authorized administrative action commencing April 28, 2000, for purposes of appointing certain officials,
adopting rules and regulations, employing
personnel, and preparing for and phasing
in full implementation; provided, however, that the Governor may by executive
order extend the date for full implementation of the Act to no later than July 1,
2003. In accordance with an executive
order issued June 29, 2001, by the Governor, the amendment of this Code section
by Ga. L. 2000, p. 951, became fully effective July 1, 2001.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.
Ga. L. 2013, p. 294, § 5-1/HB 242, not
codified by the General Assembly, provides that: ‘‘This Act shall become effective on January 1, 2014, and shall apply to
all offenses which occur and juvenile proceedings commenced on and after such
date. Any offense occurring before January 1, 2014, shall be governed by the
statute in effect at the time of such offense
and shall be considered a prior adjudication for the purpose of imposing a disposition that provides for a different penalty
for subsequent adjudications, of whatever
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class, pursuant to this Act. The enactment
of this Act shall not affect any prosecutions for acts occurring before January 1,
2014, and shall not act as an abatement of
any such prosecutions.’’

45-9-82

Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 231 (2015).

JUDICIAL DECISIONS
Fact that appellants may have been
employees in their position as city
policemen
does
not
necessarily
contraindicate their status as officehold-

ers in that same position. Fowler v.
Mitcham, 249 Ga. 400, 291 S.E.2d 515
(1982).

OPINIONS OF THE ATTORNEY GENERAL
District attorney does not fit under
any definition of law enforcement officer
or peace officer in this state. 1980 Op.
Att’y Gen. No. U80-33.
State court marshals. — A determination of whether state court marshals

may be considered ‘‘law enforcement officers’’ for purposes of O.C.G.A. § 45-9-80,
et seq., the State Indemnification Act,
must be made on a county-by-county basis. 1983 Op. Att’y Gen. No. 83-13.

RESEARCH REFERENCES
Am. Jur. 2d. — 41 Am. Jur. 2d, Indemnity, § 1.

45-9-82. Establishment of indemnification program.
(a) There is established a program to provide for indemnification
with respect to the:
(1) Death of any law enforcement officer, firefighter, or prison
guard who is or has been killed in the line of duty subsequent to
January 1, 1973;
(2) Permanent disability of any law enforcement officer, firefighter,
or prison guard who is or has been permanently disabled in the line
of duty subsequent to January 1, 1973;
(3) Death or permanent disability of any emergency medical technician who is killed or permanently disabled or who has been killed
or permanently disabled in the line of duty subsequent to January 1,
1977;
(4) Death or permanent disability of any emergency management
rescue specialist who is killed or permanently disabled on or after
January 1, 1991; and
(5) Death or permanent disability of any state highway employee
who is killed or permanently disabled in the line of duty on or after
January 1, 1990.
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(b) Such program shall be administered by the department, subject
to review by the commission. (Ga. L. 1978, p. 1914, § 3; Ga. L. 1980, p.
700, § 3; Ga. L. 1987, p. 822, § 3; Ga. L. 1991, p. 1312, § 3; Ga. L. 2002,
p. 660, § 4(16); Ga. L. 2002, p. 1259, §§ 4, 11(16); Ga. L. 2008, p. 470,
§ 1/SB 254.)
Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,
provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative

intent that this Act as a whole would not
have been adopted had any provision not
been included.’’
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

45-9-83. Indemnification commission created; composition; assignment to Department of Administrative Services for
administrative purposes; meetings.
There is created the Georgia State Indemnification Commission
which shall be composed of the Governor, the executive director of the
Peace Officer Standards and Training Council, the executive director of
the Georgia Firefighter Standards and Training Council, the commissioner of public safety, the commissioner of transportation, the commissioner of corrections, the commissioner of community supervision, the
commissioner of public health, one law enforcement officer who shall be
a member of the Peace Officers’ Association of Georgia appointed by the
Governor from a list of five candidates provided by such organization,
and one firefighter who shall be a member of the Georgia State
Firemen’s Association appointed by the Governor from a list of five
candidates provided by such organization. The Governor shall be the
chairperson of the commission, and the commission shall be assigned to
the department for administrative purposes. The commission shall
meet at least semiannually upon the call of the Governor. (Ga. L. 1978,
p. 1914, § 4; Ga. L. 1984, p. 762, § 3; Ga. L. 1985, p. 283, § 1; Ga. L.
1986, p. 10, § 45; Ga. L. 1987, p. 822, § 4; Ga. L. 1988, p. 13, § 45; Ga.
L. 2002, p. 1259, § 5; Ga. L. 2008, p. 470, § 1/SB 254; Ga. L. 2009, p.
453, § 1-6/HB 228; Ga. L. 2011, p. 705, § 6-5/HB 214; Ga. L. 2015, p.
422, § 5-96/HB 310.)
The 2015 amendment, effective July
1, 2015, in this Code section, inserted ‘‘the
commissioner of community supervision,’’
near the middle of the first sentence, and
inserted a comma following ‘‘chairperson
of the commission’’ in the second sentence.
Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,

provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative
intent that this Act as a whole would not
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have been adopted had any provision not
been included.’’
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

45-9-84.1

Law reviews. — For article on the
2011 amendment of this Code section, see
28 Ga. St. U.L. Rev. 147 (2011). For article
on the 2015 amendment of this Code section, see 32 Ga. St. U.L. Rev. 231 (2015).

45-9-84. Appeals of department decisions; use of personnel and
resources of other agencies.
The commission is authorized to consider appeals of decisions of the
department to correct errors made by the department in approving or
denying any claim filed pursuant to this article. The commission may
modify or override the decision of the department upon a showing of an
error of material fact or an abuse of discretion. The department and the
commission shall be authorized to contact other state agencies for the
purpose of using the personnel and resources of such agencies to assist
the commission in carrying out its duties. (Ga. L. 1978, p. 1914, § 6; Ga.
L. 1981, p. 477, § 3; Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment

to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-84.1. Georgia State Indemnification Fund — Creation; administration; investment fund paid over to Office of
the State Treasurer.
There is created a fund to be known as the Georgia State Indemnification Fund. The custodian of the Georgia State Indemnification Fund
shall be the department. The department shall administer the Georgia
State Indemnification Fund and shall approve or deny claims for
compensation filed pursuant to this article; provided, however, that any
decision of the department shall be subject to review by the commission
as provided in Code Section 45-9-84. Any amounts held by the Georgia
State Indemnification Fund which are available for investment shall be
paid over to the Office of the State Treasurer. The state treasurer shall
deposit such funds in a trust account for credit only to the Georgia State
Indemnification Fund. The state treasurer shall invest such funds
subject to the limitations of Code Section 50-5A-7 and Chapter 17 of
Title 50. All income derived from such investments shall accrue to the
Georgia State Indemnification Fund. When moneys are paid over to the
Office of the State Treasurer, as provided in this Code section, the
commissioner shall submit an estimate of the date such funds shall no
longer be available for investment. When the commissioner wishes to
withdraw funds from the trust account provided for in this Code
section, he or she shall submit a request for such withdrawal, in
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writing, to the state treasurer. (Ga. L. 1981, p. 477, § 2; Ga. L. 1990, p.
8, § 45; Ga. L. 1993, p. 1402, § 19; Ga. L. 2000, p. 1474, § 6; Ga. L.
2008, p. 470, § 1/SB 254; Ga. L. 2010, p. 863, §§ 2, 3/SB 296.)
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment

to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-84.2. Georgia State Indemnification Fund — Authorization
for appropriation of moneys to the fund; moneys from
other sources.
The General Assembly is authorized to appropriate funds to be placed
in the Georgia State Indemnification Fund for the purpose of providing
for indemnification with respect to the death or disability of any law
enforcement officer, firefighter, or prison guard who is or has been killed
or permanently disabled in the line of duty subsequent to January 1,
1973, the death or disability of any emergency medical technician who
is killed or permanently disabled or has been killed or permanently
disabled in the line of duty subsequent to January 1, 1977, the death or
disability of any emergency management rescue specialist who is killed
or permanently disabled on or after January 1, 1991, and the death or
disability of any state highway employee who is or has been killed or
permanently disabled in the line of duty subsequent to January 1, 1990,
as well as defraying the expenses and costs incurred by the department
and the commission in the administration of this part. In addition, the
department is authorized to accept for deposit in the Georgia State
Indemnification Fund any other funds from any other source. All funds
appropriated to the Georgia State Indemnification Fund shall be
presumptively concluded to have been committed to the purpose for
which they have been appropriated and shall not lapse. (Ga. L. 1981, p.
477, § 2; Ga. L. 1987, p. 822, § 5; Ga. L. 1991, p. 1312, § 4; Ga. L. 1993,
p. 1402, § 19; Ga. L. 2000, p. 283, § 1; Ga. L. 2002, p. 660, § 4(17); Ga.
L. 2002, p. 1259, §§ 6, 11(17); Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,
provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative
intent that this Act as a whole would not
have been adopted had any provision not
been included.’’

Ga. L. 2000, p. 283, § 3, not codified by
the General Assembly, provided that the
2000 amendment became effective July 1,
2001, only upon ratification of a constitutional amendment by the voters at the
November 2000 general election. The constitutional amendment (Ga. L. 2000, p.
1999) was approved by a majority of the
qualified voters voting at the general election held on November 7, 2000.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, pro-
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vides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

45-9-84.3. Georgia State Indemnification Fund — Authority of
department as to payments from fund.
The department is authorized, subject to the limitations contained in
this part:
(1) To pay the appropriate indemnification to the persons eligible
for indemnification under this part from the proceeds of the Georgia
State Indemnification Fund;
(2) To make such payments as may be necessary to defray the
expenses and costs incurred by the department and the commission
in administering this part; and
(3) With the approval of the commission, to utilize the resources of
the Georgia State Indemnification Fund to purchase insurance to
provide for such indemnification. (Ga. L. 1981, p. 477, § 2; Ga. L.
1993, p. 1402, § 19; Ga. L. 1995, p. 877, § 2; Ga. L. 2000, p. 283, § 1;
Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, not codified by the General Assembly,
provided that the 2000 amendment became effective July 1, 2001, only upon
ratification of a constitutional amendment
by the voters at the November 2000 general election. The constitutional amendment (Ga. L. 2000, p. 1999) was approved

by a majority of the qualified voters voting
at the general election held on November
7, 2000.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

45-9-85. Payment of indemnification for death or disability;
procedure for making payments; appeal.
(a) Indemnification shall be paid under this article as follows:
(1) In the case of a partial permanent disability suffered in the line
of duty by a law enforcement officer, firefighter, emergency medical
technician, emergency management rescue specialist, state highway
employee, or prison guard, the eligible disabled person may elect
payment of $35,000.00 paid in equal monthly installments for five
years or a lump sum of such amount reduced to its present value upon
the basis of interest calculated at the rate of 6 percent per annum;
(2) In the case of a total permanent disability suffered in the line
of duty by a law enforcement officer, firefighter, emergency medical
technician, emergency management rescue specialist, state highway
employee, or prison guard, the injured person may elect to receive a
payment of $75,000.00 paid in equal monthly installments for five
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years or a lump sum of such amount reduced to its present value upon
the basis of interest calculated at the rate of 6 percent per annum; or
(3) In the case of death or organic brain damage suffered in the line
of duty by a law enforcement officer, firefighter, emergency medical
technician, emergency management specialist, state highway employee, or prison guard, payment shall be made to the surviving
unremarried spouse or the dependents of the spouse or deceased
person as shown in his or her most recent tax return or to the legal
guardian of the organically brain damaged person. The surviving
unremarried spouse, dependents, or the legal guardian may elect to
receive payment in a lump sum payment of $100,000.00 paid in equal
monthly installments for five years or a lump sum of such amount
reduced to its present value upon the basis of interest calculated at
the rate of 6 percent per annum.
(b) After the department, or the commission upon review of a denial
by the department, determines that a law enforcement officer, firefighter, emergency medical technician, emergency management rescue
specialist, prison guard, or state highway employee has suffered a total
permanent disability, a partial permanent disability, organic brain
damage, or death in the line of duty, the department shall be authorized
to make the appropriate payments as provided in subsection (a) of this
Code section.
(c) If the department denies a claim, any person seeking benefits
pursuant to this part may appeal the department’s decision to the
commission. Any such appeal shall be filed with the commission within
60 days of receipt of the department’s decision and shall identify the
errors in the department’s decision. Appeals shall be considered by the
commission at the commission’s semiannual meeting as provided in
Code Section 45-9-84. (Ga. L. 1978, p. 1914, § 5; Ga. L. 1980, p. 700,
§ 4; Ga. L. 1987, p. 822, § 6; Ga. L. 1991, p. 1312, § 5; Ga. L. 1993, p.
1402, § 19; Ga. L. 1994, p. 97, § 45; Ga. L. 1995, p. 877, § 3; Ga. L.
2000, p. 283, § 1; Ga. L. 2002, p. 660, § 4(18); Ga. L. 2002, p. 1259,
§§ 7, 11(18); Ga. L. 2008, p. 470, § 1/SB 254; Ga. L. 2011, p. 593,
§ 1.1/HB 156.)
Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,
provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative
intent that this Act as a whole would not
have been adopted had any provision not
been included.’’

Ga. L. 2000, p. 283, § 3, not codified by
the General Assembly, provided that the
2000 amendment became effective July 1,
2001, only upon ratification of a constitutional amendment by the voters at the
November 2000 general election. The constitutional amendment (Ga. L. 2000, p.
1999) was approved by a majority of the
qualified voters voting at the general election held on November 7, 2000.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, pro-
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vides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.
Ga. L. 2011, p. 593, § 2/HB 156, not
codified by the General Assembly, provides that: ‘‘(a) It is the intent of the
General Assembly that the revised indemnification amounts for state highway employees shall be applicable to all incidents

45-9-86

involving state highway employees occurring on or after January 1, 2011.
‘‘(b) The retroactive application of these
changes with regard to state highway employees is based on the authority of Ga.
Laws 2000, p. 2007, Section 1, adding
Article III, Section VI, Paragraph VI(g) of
the Georgia Constitution.’’

OPINIONS OF THE ATTORNEY GENERAL
Law enforcement officers. — A person who ostensibly appears to be a law
enforcement officer and who is killed
while on duty, but who has not complied
with the ‘‘Peace Officer Standards and

Training Act’’, is nonetheless a law enforcement officer for the purposes of state
indemnification. 1983 Op. Att’y Gen. No.
83-12.

RESEARCH REFERENCES
Am. Jur. 2d. — 41 Am. Jur. 2d, Indemnity, § 3 et seq.
C.J.S. — 42 C.J.S., Indemnity, § 2.

45-9-86. Application for indemnification.
(a) An application for indemnification with respect to a claim for
total permanent disability or partial permanent disability of a law
enforcement officer, firefighter, prison guard, emergency medical technician, emergency management rescue specialist, or state highway
employee shall be submitted by that person unless the person is
mentally incompetent, in which case the application may be made on
such person’s behalf by his or her legal guardian.
(b) An application for indemnification with respect to a claim for the
death of a law enforcement officer, firefighter, prison guard, emergency
medical technician, emergency management rescue specialist, or state
highway employee shall be submitted by or on behalf of the surviving
unremarried spouse or dependents eligible under this part.
(c) An application for indemnification with respect to death, organic
brain damage, total permanent disability, or partial permanent disability must be made within 24 months after the date of the incident giving
rise to the death, organic brain damage, or disability. (Ga. L. 1978, p.
1914, § 7; Ga. L. 1980, p. 700, § 5; Ga. L. 1981, p. 477, § 4; Ga. L. 1985,
p. 413, § 1; Ga. L. 1987, p. 822, § 7; Ga. L. 1991, p. 771, § 2; Ga. L.
1991, p. 1312, § 6; Ga. L. 1995, p. 877, §§ 4, 5; Ga. L. 2002, p. 660,
§ 4(19); Ga. L. 2002, p. 1259, §§ 8, 11(19); Ga. L. 2008, p. 470, § 1/SB
254.)
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Editor’s notes. — Ga. L. 1987, p. 822,
§ 8, not codified by the General Assembly,
provided that: ‘‘If any provision of this Act
[which amended Code Sections 45-9-80
through 45-9-83, 45-9-84.2, 45-9-85, and
45-9-86] is held to be invalid or inoperative for any reason, the remaining provisions of this Act shall be deemed to be void
and of no effect it being the legislative

45-9-87

intent that this Act as a whole would not
have been adopted had any provision not
been included.’’
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

RESEARCH REFERENCES
Am. Jur. 2d. — 41 Am. Jur. 2d, Indemnity, § 31 et seq.

C.J.S. — 42 C.J.S., Indemnity, §§ 13,
53.

45-9-86.1 and 45-9-86.2.
Repealed by Ga. L. 2008, p. 470, § 1/SB 254, effective July 1, 2008.
Editor’s notes. — These Code sections,
concerning the time limit on applications
for indemnification relative to death of
part-time law enforcement officer killed in
line of duty and the time limitation on
applications for indemnification relative

to law enforcement officers, firefighters,
and prison guards permanently disabled
due to organic brain damage, were based
on Ga. L. 1981, p. 477, § 5; Ga. L. 1983, p.
651, § 2; Ga. L. 2002, p. 660, § 4(20); Ga.
L. 2002, p. 1259, § 11(20).

45-9-87. Indemnification not taxable.
It is the intent of the General Assembly that indemnification paid
pursuant to this part shall not be taxable within this state for any
purpose. (Ga. L. 1980, p. 1343, § 1; Ga. L. 2000, p. 283, § 1; Code 1981,
§ 45-9-87, as redesignated by Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, not codified by the General Assembly,
provided that the 2000 amendment became effective July 1, 2001, only upon
ratification of a constitutional amendment
by the voters at the November 2000 general election. The constitutional amendment (Ga. L. 2000, p. 1999) was approved
by a majority of the qualified voters voting
at the general election held on November
7, 2000.

This Code section formerly pertained to
the state’s subrogration to cause of action
for death or disability upon payment of
indemnification. The former Code section
was based on Ga. L. 1978, p. 1914, § 9;
Ga. L. 1980, p. 700, § 6.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.
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45-9-88. Indemnification not to be awarded when penal violation, suicide, intentionally self-inflicted injuries, natural causes, or performance of certain routine duties
caused or contributed to death or disability.
(a) No indemnification shall be awarded to any person otherwise
entitled thereto who violates a penal law of this state which violation
caused or contributed to the death or disability of the officer.
(b) Notwithstanding any other provision of this article, no payment
shall be authorized if death, organic brain damage, total permanent
disability, or partial permanent disability occurs from suicide, intentionally self-inflicted injuries, natural causes, or the performance of
routine duties which would not be considered strenuous or dangerous
by a reasonable person; provided, however, that this subsection shall
not preclude the department or the commission from considering
competent, independent medical evidence as to whether a heart attack
that occurs shortly after fighting a fire was caused by the strain of
fighting the fire. (Ga. L. 1978, p. 1914, § 8; Code 1981, § 45-9-88, as
redesignated by Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment

to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

RESEARCH REFERENCES
Am. Jur. 2d. — 41 Am. Jur. 2d, Indemnity, § 1 et seq.
C.J.S. — 42 C.J.S., Indemnity, §§ 8, 9,
19, 20, 21.

ALR. — Misconduct as affecting right
to pension or retention of position in retirement system, 76 ALR2d 566.

45-9-89. Annual report to General Assembly.
The commission shall annually file a report of its activities with the
General Assembly, which report shall include the amount of funds paid
under the program of indemnification. It shall also include a copy of
each order providing for payment or a summary of each such order
giving all pertinent details. (Ga. L. 1978, p. 1914, § 10; Code 1981,
§ 45-9-89, as redesignated by Ga. L. 2008, p. 470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment

to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-90. Giving false information or testimony.
(a) Any person who shall knowingly give false information or false
testimony causing or intended to cause the payment of indemnification
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which would not otherwise be justified under this part shall be guilty of
a misdemeanor.
(b) Any such person convicted under subsection (a) of this Code
section shall be liable to the state for any funds paid as a result of such
false information or testimony. (Ga. L. 1978, p. 1914, § 11; Ga. L. 2000,
p. 283, § 1; Code 1981, § 45-9-90, as redesignated by Ga. L. 2008, p.
470, § 1/SB 254.)
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, not codified by the General Assembly,
provided that the 2000 amendment became effective July 1, 2001, only upon
ratification of a constitutional amendment
by the voters at the November 2000 general election. The constitutional amendment (Ga. L. 2000, p. 1999) was approved

by a majority of the qualified voters voting
at the general election held on November
7, 2000.
Ga. L. 2008, p. 470, § 2/SB 254, not
codified by the General Assembly, provides that the amendment to this Code
section shall apply to all incidents occurring on or after July 1, 2008.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.

C.J.S. — 67 C.J.S., Extortion, § 257.

45-9-91. Redesignated.
Editor’s notes. — Ga. L. 2008, p. 470,
§ 1, effective July 1, 2008, redesignated

former Code Section 45-9-91 as present
Code Section 45-9-90.

PART 2
TEMPORARY DISABILITY COMPENSATION PROGRAM
Editor’s notes. — Ga. L. 2000, p. 283,
§ 3, not codified by the General Assembly,
provided that this part became effective
July 1, 2001, only upon ratification of a
constitutional amendment by the voters

at the 2000 November general election.
The constitutional amendment (Ga. L.
2000, p. 1999) was approved by a majority
of the qualified voters voting at the general election held on November 7, 2000.

45-9-100. Purpose.
The purpose of this part is to implement the constitutional amendment ratified November 7, 2000, authorizing the General Assembly to
provide a program of compensation for law enforcement officers who
become physically disabled, but not permanently disabled, as a result of
physical injury incurred in the line of duty and caused by a willful act
of violence and for firefighters who become physically disabled, but not
permanently disabled, as a result of physical injury incurred in the line
of duty while fighting a fire, which program shall entitle an injured law
enforcement officer or firefighter to receive monthly compensation from
the state in an amount equal to such person’s regular compensation for
the period of time that the law enforcement officer or firefighter is
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physically unable to perform the duties of his or her employment, not
exceeding 12 months, and to provide certain exceptions and limitations
with respect to such program of compensation. (Code 1981, § 45-9-101,
enacted by Ga. L. 2000, p. 283, § 2; Ga. L. 2002, p. 660, § 4(21); Ga. L.
2002, p. 1259, § 11(21); Code 1981, § 45-9-100, as redesignated by Ga.
L. 2008, p. 470, § 1/SB 254.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, former
Code Section 45-9-100, as enacted by Ga.
L. 2000, p. 768, § 2, was redesignated as
Code Section 45-9-70, and the Code Section 45-9-100 designation was reserved.

Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-101. Definitions.
As used in this part, the term:
(1) ‘‘Commission’’ means the Georgia State Indemnification Commission created in Code Section 45-9-83.
(2) ‘‘Department’’ means the Department of Administrative Services.
(3) ‘‘Firefighter’’ means:
(A) Any person who is employed as a professional firefighter on
a full-time or part-time basis by any municipal, county, or state
government fire department certified in writing by the Georgia
Firefighter Standards and Training Council pursuant to Code
Section 25-3-22 employing three or more firefighters and who has
the responsibility of preventing and suppressing fires, protecting
life and property, enforcing municipal, county, and state fire prevention codes, enforcing any law pertaining to the prevention and
control of fires or who performs any acts or actions while on duty or
when responding to a fire or emergency during any fire or other
emergency or while performing duties intended to protect life and
property;
(B) Any individual serving as an officially recognized or designated member of a legally organized volunteer fire department
certified in writing by the Georgia Firefighter Standards and
Training Council pursuant to Code Section 25-3-22 who performs
any acts or actions while on duty and when responding to a fire or
emergency during any fire or other emergency or while performing
duties intended to protect life and property; or
(C) Any employee at the State Forestry Commission whose job
duties include fire mitigation.
(4) ‘‘Full-time’’ means an employee who regularly works 30 hours
or more each week.
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(5) ‘‘In the line of duty’’ means:
(A) With respect to a volunteer firefighter, while on duty and
performing duties during any fire or other emergency or performing duties intended to protect life and property; or
(B) With respect to a law enforcement officer or firefighter, while
on duty and performing services for and receiving compensation
from the law enforcement or fire service agency which employs
such officer or firefighter, while off duty and responding to any
situation which would save a life or preserve the peace, or while
preventing or attempting to prevent the commission of a crime or
fire. A law enforcement officer or firefighter who is performing
duties for and receiving compensation from a private employer at
the time of such officer’s or firefighter’s bodily injury, but not
permanent disability, shall not be considered in the line of duty if
the officer or firefighter is entitled to workers’ compensation benefits from the private employer or the private employer’s insurer.
(6) ‘‘Injured in the line of duty’’ means an injury which arises out of
or in the course of employment in the line of duty; or, with respect to
a firefighter of a legally organized volunteer fire department, such
term means an injury while on duty and when responding to a fire or
emergency with the volunteer fire department during any fire or
other emergency or while performing duties intended to protect life
and property. Going to or from work shall not be considered in the line
of duty; and going to a legally organized volunteer fire department to
begin a service of duty or traveling from such a fire department after
duties have been completed or traveling from the scene of a fire,
emergency, or other location where duties were being performed and
have been completed shall not be considered in the line of duty.
(7) ‘‘Law enforcement officer’’ means any agent or officer of this
state, or a political subdivision or municipality thereof, who, as a
full-time or part-time employee, is vested either expressly by law or
by virtue of public employment or service with authority to enforce
the criminal or traffic laws and whose duties include the preservation
of public order, the protection of life and property, or the prevention,
detection, or investigation of crime. Such term also includes the
employees designated by the commissioner of community supervision
who have the duty to supervise children adjudicated for a Class A
designated felony act or Class B designated felony act after release
from restrictive custody, as such terms are defined in Code Section
15-11-2, and the commissioner of juvenile justice pursuant to paragraph (2) of subsection (i) of Code Section 49-4A-8 who have the duty
to investigate and apprehend delinquent children, or the supervision
of delinquent children under intensive supervision in the community,
and any child with a pending juvenile court case alleging the child to
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be a child in need of services who has escaped from a facility under
the jurisdiction of the Department of Juvenile Justice or who has
broken the conditions of supervision. Such term also includes members of the Georgia National Guard, the composition of which is set
forth in Code Section 38-2-3, who have been called into active state
service by the Governor.
(8) ‘‘Volunteer firefighter’’ means a person who is appointed and
regularly enrolled as a volunteer with a legally organized fire
department; who, as a volunteer firefighter, has and primarily
performs the principal responsibility of preventing or suppressing
fires; and who satisfies the requirements specified in subparagraph
(a)(1)(D) of Code Section 25-3-23. (Code 1981, § 45-9-102, enacted by
Ga. L. 2000, p. 283, § 2; Ga. L. 2002, p. 415, § 45; Ga. L. 2002, p. 660,
§ 2; Ga. L. 2002, p. 1259, § 9; Ga. L. 2003, p. 772, § 1; Ga. L. 2005,
p. 334, § 27-2/HB 501; Code 1981, § 45-9-101, as redesignated by Ga.
L. 2008, p. 470, § 1/SB 254; Ga. L. 2009, p. 8, § 45/SB 46; Ga. L. 2013,
p. 141, § 45/HB 79; Ga. L. 2013, p. 294, § 4-51/HB 242; Ga. L. 2014,
p. 382, § 3/SB 324; Ga. L. 2015, p. 422, § 5-97/HB 310.)
The 2013 amendments. — The first
2013 amendment, effective April 24, 2013,
part of an Act to revise, modernize, and
correct the Code, substituted ‘‘State Forestry Commission’’ for ‘‘Georgia Forestry
Commission’’ in the middle of subparagraph (3)(C) and substituted ‘‘the commissioner of juvenile justice’’ for ‘‘commissioner of juvenile justice of the
Department of Juvenile Justice’’ in the
middle of the second sentence of paragraph (7). The second 2013 amendment,
effective January 1, 2014, in the second
sentence of paragraph (7), deleted ‘‘of the
Department of Juvenile Justice’’ preceding ‘‘pursuant to’’, substituted ‘‘who have’’
for ‘‘, which employees have’’, substituted
‘‘delinquent children and any child with a
pending juvenile court case alleging the
child to be a child in need of services who
has’’ for ‘‘delinquent and unruly children
who have’’ and substituted ‘‘who has broken’’ for ‘‘who have broken’’. See editor’s
note for applicability.
The 2014 amendment, effective July
1, 2014, inserted ‘‘, or the supervision of
delinquent children under intensive supervision in the community,’’ in the middle
of the second sentence of paragraph (7).
The 2015 amendment, effective July
1, 2015, inserted ‘‘the commissioner of
community supervision who have the duty

to supervise children adjudicated for a
Class A designated felony act or Class B
designated felony act after release from
restrictive custody, as such terms are defined in Code Section 15-11-2, and’’ near
the middle of paragraph (7). See editor’s
note for applicability.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-101, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-71.
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
to this Code section shall apply to all
incidents occurring on or after July 1,
2008.
Ga. L. 2013, p. 294, § 5-1/HB 242, not
codified by the General Assembly, provides that: ‘‘This Act shall become effective on January 1, 2014, and shall apply to
all offenses which occur and juvenile proceedings commenced on and after such
date. Any offense occurring before January 1, 2014, shall be governed by the
statute in effect at the time of such offense
and shall be considered a prior adjudication for the purpose of imposing a disposition that provides for a different penalty
for subsequent adjudications, of whatever
class, pursuant to this Act. The enactment
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of this Act shall not affect any prosecutions for acts occurring before January 1,
2014, and shall not act as an abatement of
any such prosecutions.’’
Ga. L. 2015, p. 422, § 6-1/HB 310, not
codified by the General Assembly, pro-

45-9-102

vides, in part, that the amendment by this
Act shall apply to sentences entered on or
after July 1, 2015.
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 231 (2015).

45-9-102. Payment of compensation; limitation; benefits subordinate to workers’ compensation benefits; appeal of
decision.
(a) Any law enforcement officer who becomes physically disabled, but
not permanently disabled, on or subsequent to July 1, 2001, as a result
of a physical injury incurred in the line of duty and caused by a willful
act of violence committed by a person other than a fellow employee shall
be entitled to receive compensation as provided in this Code section.
Any firefighter who becomes physically disabled, but not permanently
disabled, on or subsequent to July 1, 2001, as a result of a physical
injury incurred in the line of duty while fighting a fire shall be entitled
to receive compensation as provided in this Code section. The compensation shall be paid to eligible applicants by the commission from funds
appropriated to the commission for such purpose.
(b) Except as otherwise provided in this part, any law enforcement
officer or firefighter injured in the line of duty as provided in subsection
(a) of this Code section shall receive monthly compensation from the
department in an amount equal to such person’s regular compensation
for the period of time that the law enforcement officer or firefighter is
physically unable to perform the duties of his or her employment;
provided, however, that such benefits provided pursuant to this Code
section for injuries resulting from a single incident shall not be granted
for more than a total of 12 months. For purposes of this subsection, the
regular compensation of a volunteer firefighter covered under subparagraph (B) of paragraph (3) of Code Section 45-9-101 shall be deemed to
be the Georgia average weekly earnings of production workers in
manufacturing industries for the immediately preceding calendar year
as published by the Georgia Department of Labor. A law enforcement
officer or firefighter shall be required to submit to the department
satisfactory evidence of such disability. A volunteer firefighter shall not
be considered disabled once he or she is able to perform the duties of his
or her regular employment or equivalent thereof.
(c) Benefits made available under this Code section shall be subordinate to any workers’ compensation benefits, disability and other
compensation benefits from the person’s employer which the law
enforcement officer or firefighter is awarded and shall be limited to the
difference between the amount of workers’ compensation benefits and
other compensation benefits actually paid and the amount of the law
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enforcement officer’s or firefighter’s regular compensation; provided,
however, that benefits shall never exceed the person’s regular compensation minus the maximum weekly workers’ compensation benefit level
for that person whether or not workers’ compensation is available. For
the purposes of this subsection, the regular compensation of a firefighter covered under subparagraph (2)(B) of Code Section 45-9-102
shall be deemed to be the Georgia average weekly earnings of production workers in manufacturing industries for the immediately preceding calendar year as published by the Georgia Department of Labor.
(d) A law enforcement officer or firefighter who collects benefits
pursuant to this Code section shall not be entitled to any benefits under
Code Section 45-7-9.
(e) A law enforcement officer or firefighter who is disabled and who
receives indemnification under Part 1 of this article as a result of an
incident shall not be entitled to any compensation under this Code
section for the disability resulting from the same incident. A law
enforcement officer or firefighter who initially receives benefits under
this Code section but who is determined subsequently to be entitled to
benefits under Part 1 of this article with respect to the same incident or
whose beneficiary is determined subsequently to be entitled to benefits
under Part 1 of this article shall be entitled only to the amount equal to
the benefits to which the person would be entitled under Part 1 reduced
by the total amount of benefits received under this Code section.
(f ) After the department, or the commission upon review of a denial
by the department, determines that a law enforcement officer has been
temporarily disabled due to a willful act of violence or that a firefighter
has been temporarily disabled while fighting a fire and is entitled to
indemnification under this part, the department shall be authorized to
make the appropriate payments to the temporarily disabled law enforcement officer or firefighter.
(g) If the department denies a claim, any person seeking benefits
pursuant to this part may appeal the department’s decision to the
commission. Any such appeal shall be filed with the commission within
60 days of receipt of the department’s decision and shall identify the
errors in the department’s decision. Appeals shall be considered by the
commission at the commission’s semiannual meeting as provided in
Code Section 45-9-84. (Code 1981, § 45-9-103, enacted by Ga. L. 2000,
p. 283, § 2; Ga. L. 2002, p. 415, § 45; Ga. L. 2002, p. 660, § 3; Ga. L.
2002, p. 1259, § 10; Ga. L. 2003, p. 772, § 2; Code 1981, § 45-9-102, as
redesignated by Ga. L. 2008, p. 470, § 1/SB 254; Ga. L. 2016, p. 864,
§ 45/HB 737.)
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modern-

ize, and correct the Code, substituted
‘‘subparagraph (B) of paragraph (3)’’ for
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‘‘subparagraph (2)(B)’’ in the second sentence of subsection (b).
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-102, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-72.

45-9-104

Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-103. Submission of application.
An application for compensation with respect to a claim filed on or
after July 1, 2001, for the temporary disability of a law enforcement
officer or firefighter shall be submitted by that person within 60 days
from the date of the incident resulting in disability. (Code 1981,
§ 45-9-104, enacted by Ga. L. 2000, p. 283, § 2; Ga. L. 2002, p. 660,
§ 4(22); Ga. L. 2002, p. 1259, § 11(22); Ga. L. 2005, p. 723, § 1/HB 240;
Code 1981, § 45-9-103, as redesignated by Ga. L. 2008, p. 470, § 1/SB
254.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-103, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-73.
Editor’s notes. — Ga. L. 2008, p. 470,

§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-104. Compensation not to be awarded when penal violation, intentionally self-inflicted injuries, natural
causes, or performance of certain routine duties
caused or contributed to disability.
(a) No compensation shall be awarded to any person otherwise
entitled thereto who violates a penal law of this state which violation
caused or contributed to the disability of the law enforcement officer or
firefighter.
(b) Notwithstanding any other provision of this article, no payment
shall be authorized if disability occurs from intentionally self-inflicted
injuries or natural causes or while performing routine duties which
would not be strenuous or dangerous if performed by persons of average
physical abilities. (Code 1981, § 45-9-105, enacted by Ga. L. 2000, p.
283, § 2; Ga. L. 2002, p. 660, § 4(23); Ga. L. 2002, p. 1259, § 11(23);
Code 1981, § 45-9-104, as redesignated by Ga. L. 2008, p. 470, § 1/SB
254.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-104, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as

Code Section 45-9-74.
Editor’s notes. — Ga. L. 2008, p. 470,
§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
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to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

45-9-105. Giving false information or testimony; penalty.
(a) Any person who shall knowingly give false information or false
testimony causing or intending to cause the payment of compensation
which would not otherwise be justified under this part shall be guilty of
a misdemeanor.
(b) Any such person convicted under subsection (a) of this Code
section shall be liable to the state for any funds paid as a result of such
false information or testimony. (Code 1981, § 45-9-106, enacted by Ga.
L. 2000, p. 283, § 2; Code 1981, § 45-9-105, as redesignated by Ga. L.
2008, p. 470, § 1/SB 254.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-105, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-75.
Editor’s notes. — Ga. L. 2008, p. 470,

§ 2/SB 254, not codified by the General
Assembly, provides that the amendment
to this Code section shall apply to all
incidents occurring on or after July 1,
2008.

OPINIONS OF THE ATTORNEY GENERAL
Fingerprinting of offenders not required. — A violation of O.C.G.A.
§ 45-9-106(a) is not an offense designated

as one that requires fingerprinting. 2000
Op. Att’y Gen. No. 2000-11.

45-9-106. Redesignated.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Code
Section 45-9-106, as enacted by Ga. L.
2000, p. 768, § 2, was redesignated as
Code Section 45-9-76.

Editor’s notes. — Ga. L. 2008, p. 470,
§ 1/SB 254, effective July 1, 2008, redesignated former Code Section 45-9-106 as
present Code Section 45-9-105.

ARTICLE 5A
INDEMNIFICATION OF PUBLIC SCHOOL TEACHERS AND
EMPLOYEES
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, Article 5A,

as enacted by Ga. L. 2000, p. 768, § 3, was
redesignated as Article 4A.
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ARTICLE 6
CONSOLIDATION OF UNEMPLOYMENT COMPENSATION
CLAIM MATTERS UNDER COMMISSIONER OF
ADMINISTRATIVE SERVICES
45-9-110. Authorization for consolidation; billing procedure; reserve fund; investment of funds; contracting for services; unemployment compensation benefits to certain county employees.
(a) The commissioner of administrative services shall have the
authority to consolidate the processing of and response to unemployment compensation claims being performed on July 1, 1985, by each
individual agency, department, board, bureau, commission, and authority of the state along with the payment to the Department of Labor of
this state of all moneys due and owing as a result of paid unemployment
compensation claims and shall bill each department, agency, board,
bureau, commission, or authority of the state for claims paid and for the
reasonable cost of administering the program.
(b) The commissioner may retain all moneys paid to the Department
of Administrative Services in response to such billings, all moneys
received as interest, and all moneys received from other sources to set
up and maintain a reserve fund for the purpose of making payments to
the Department of Labor of this state and defraying the expenses
necessary to administer the program. The commissioner shall invest
any such moneys in the same manner as other moneys in his possession.
(c) The commissioner is authorized, in his discretion, to contract for
any or all of the services necessary to carry out the functions enumerated in this article.
(d) The commissioner of administrative services shall have the
authority to provide unemployment compensation benefits insurance to
all of the county departments of health, county departments of family
and children services, and community service boards. The commissioner of public health shall establish a procedure to provide the
Department of Administrative Services all of the underwriting information required, including but not limited to payroll data each quarter
for the service centers, and shall collect the unemployment premium
from county departments of health and remit the premium to the
Department of Administrative Services. The commissioner of human
services shall establish a procedure to provide the Department of
Administrative Services all of the underwriting information required,
including but not limited to payroll data each quarter for the service
centers, and shall collect the unemployment premium from county
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departments of family and children services and remit the premium to
the Department of Administrative Services. The commissioner of behavioral health and developmental disabilities shall establish a procedure to provide the Department of Administrative Services all of the
underwriting information required, including but not limited to payroll
data each quarter for the service centers, and shall collect the unemployment premium from community service boards and remit the
premium to the Department of Administrative Services. All of the
county departments of health, county departments of family and
children services, and community service boards shall participate in
such unemployment compensation benefit insurance program. (Code
1981, § 45-9-110, enacted by Ga. L. 1985, p. 973, § 1; Ga. L. 1994, p.
1717, § 6; Ga. L. 1999, p. 81, § 45; Ga. L. 2009, p. 453, § 1-50/HB 228;
Ga. L. 2011, p. 705, § 6-5/HB 214.)
Law reviews. — For article on the
2011 amendment of this Code section, see
28 Ga. St. U.L. Rev. 147 (2011).
OPINIONS OF THE ATTORNEY GENERAL
Effect on administration of unemployment insurance program. — The
obligation of the Georgia Department of
Labor to administer the Unemployment
Insurance Program in Georgia will not be
impaired
by
virtue
of
O.C.G.A.
§ 45-9-110, because that section merely

creates a separate fund for use by the
Department of Administrative Services in
processing and responding to unemployment compensation claims on behalf of
the state and the state’s agencies. 1986
Op. Att’y Gen. No. U86-13.
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CHAPTER 10
CODES OF ETHICS AND CONFLICTS OF INTEREST
Sec.

Article 1
Codes of Ethics
Sec.
45-10-1.
45-10-2.
45-10-3.

45-10-4.

45-10-5.

45-10-25.
Code of ethics for government
service generally — Establishment and text.
Secretary of State to print
and distribute code of ethics.
Code of ethics for members of
boards, commissions, and authorities — Establishment
and text.
Code of ethics for members of
boards, commissions, and authorities — Hearing; notice;
removal of member from office; filling vacancies; judicial
review.
Authority to enact rules and
regulations.

45-10-26.

45-10-27.
45-10-28.

45-10-29.

Article 2
Conflicts of Interest
PART 1

ployee has interest; requirements.
Exceptions to prohibitions on
transactions
with
state
agencies.
Annual disclosure statements
concerning business transactions with state; public records.
Construction of part with provisions, rules, and regulations
of Chapter 20 of this title.
Penalties for violation of part;
civil actions by Attorney General to collect penalties; violations by public official, agency
head, or employee.
Public officials prohibited
from granting themselves licenses by waiving certain requirements; requirements to
be satisfied prior to renewal of
licenses; penalties for violations.
PART 2

GENERAL PROVISIONS
Definitions.
Legislative purposes and intent.
45-10-22. Full-time public officials with
state-wide powers prohibitions; public officials or employees with limited powers
prohibitions.
45-10-23. Full-time employees prohibited from transacting business with own state agency;
exception for Board of Regents employees.
45-10-24. Part-time public officials with
state-wide powers prohibitions; part-time employees
prohibitions; exceptions to
prohibitions.
45-10-24.1. Exemption for transactions
by family owned business
when university system em-

CONTRACTS OF OFFICERS OF STATE
INSTITUTIONS WITH STATE
INSTITUTIONS

45-10-20.
45-10-21.

45-10-40.
45-10-41.

45-10-42.

Contracting with state institutions not allowed; exceptions.
Penalty for profiting from contracts with state institutions
generally; discharge from office.
Reporters for State Board of
Workers’ Compensation may
sell transcripts to state agencies.
PART 3

CONTRACTS OF COUNTY COMMISSIONERS WITH
COUNTY
45-10-60.
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PART 4
HOLDING OF ADDITIONAL OFFICES BY
NONELECTIVE STATE
OFFICERS OR EMPLOYEES
Sec.
45-10-70.

Sec.
advancing, employing, or advocating the employment of
family members.

Holding office in political subdivision, political party, or political organization by nonelective state officers or
employees.

PART 5
FAMILY MEMBERS OF PUBLIC EMPLOYEES
45-10-80.

45-10-1

PART 6
LEGISLATIVE ETHICS
45-10-90.
45-10-91.
45-10-92.

Public officers prohibited from

Definitions.
Method of addressing improper conduct.
Abuse of power and improper
use of state employees by
General Assembly members.

Cross references. — Ethics in Government, T. 21, C. 5. Conflict of interest in
zoning actions, T. 36, C. 67A.
OPINIONS OF THE ATTORNEY GENERAL
General Assembly member may
work for city as attorney or on contract. — There is no per se conflict of
interest if a member of the General Assembly also serves as either a city or

county attorney, or performs contract
work for a city or county within that
legislator’s district. 1984 Op. Att’y Gen.
No. U84-34.

ARTICLE 1
CODES OF ETHICS
45-10-1. Code of ethics for government service generally —
Establishment and text.
There is established for and within the state and for and in all
governments therein a code of ethics for government service which shall
read as follows:
CODE OF ETHICS FOR GOVERNMENT SERVICE
Any person in government service should:
I. Put loyalty to the highest moral principles and to country
above loyalty to persons, party, or government department.
II. Uphold the Constitution, laws, and legal regulations of the
United States and the State of Georgia and of all governments
therein and never be a party to their evasion.
III. Give a full day’s labor for a full day’s pay and give to the
performance of his duties his earnest effort and best thought.
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IV. Seek to find and employ more efficient and economical ways
of getting tasks accomplished.
V. Never discriminate unfairly by the dispensing of special
favors or privileges to anyone, whether for remuneration or not,
and never accept, for himself or his family, favors or benefits under
circumstances which might be construed by reasonable persons as
influencing the performance of his governmental duties.
VI. Make no private promises of any kind binding upon the
duties of office, since a government employee has no private word
which can be binding on public duty.
VII. Engage in no business with the government, either directly
or indirectly, which is inconsistent with the conscientious performance of his governmental duties.
VIII. Never use any information coming to him confidentially in
the performance of governmental duties as a means for making
private profit.
IX. Expose corruption wherever discovered.
X. Uphold these principles, ever conscious that public office is a
public trust. (Ga. L. 1968, p. 1369.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976). For
article, ‘‘Georgia’s New Ethics Laws: A

Summary of the Changes Relevant to Lobbyists and Legislators,’’ see 11 Ga. St. B.J.
22 (No. 4, 2005).

JUDICIAL DECISIONS
Removal from office. — A city commissioner’s removal from office, based on
acts committed prior to taking office, was
erroneous because: (1) removal was not
authorized by the city’s charter; (2) the
commissioner’s conduct of maintaining innocence until the entry of a guilty plea
after taking office was not an official act or
one done under the color of the office; (3)
the acts committed did not prevent the
commissioner from performing the duties
of that post; and (4) the commissioner was
not guilty of evading the law after becoming a member of the commission. Ciccio v.
City of Hephzibah, 289 Ga. App. 134, 656
S.E.2d 245 (2008), cert. denied, 2008 Ga.
LEXIS 474 (Ga. 2008).

No duty on board to put citizen on
agenda. — A citizen was not entitled to a
writ of mandamus directing a school
board to place the citizen on the board’s
agenda because setting the agenda was a
discretionary act that was not subject to
mandamus and none of the statutes cited
by the citizen, O.C.G.A. §§ 20-2-1160(a),
45-10-1 and 50-6-6(b), imposed a duty on
the board to place the citizen on the
board’s agenda. James v. Montgomery
County Bd. of Educ., 283 Ga. 517, 661
S.E.2d 535 (2008).
Cited in Pope v. Propst, 179 Ga. App.
211, 345 S.E.2d 880 (1986).
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OPINIONS OF THE ATTORNEY GENERAL
Funeral service inspectors as trade
association officers. — State Board of
Funeral Service inspectors appointed pursuant to O.C.G.A. Title 43, Chapter 18 are
not prohibited by state law from holding
appointed or elected office in private associations of funeral service practitioners.
However, serving as an officer in such
private association could create an appearance of impropriety by competing loyalties which may be owed to the association and to the board. 1990 Op. Att’y Gen.
No. 90-25.
Dual employment. — A state employee may not contract with a county to
perform services during the same 40-hour
work week. 1998 Op. Att’y Gen. No.
U98-12.

Representation by lawyer/legislator. — Lawyer/legislator may represent
the legal interests of a Georgia company
on matters in other states, including political consulting and the drafting of legislation. However, even if there may not
be a per se conflict of interest, a lawyer/
legislator must always vigilantly guard
against such conflicts developing depending upon the facts and circumstances of
each situation, especially when matters
arise involving the lawyer/legislator’s own
actions in the consideration of legislation
within the General Assembly. 2009 Op.
Att’y Gen. No. U2009-3.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 247 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 6, 201.
ALR. — Refusal of public officer to
answer frankly questions asked him during an investigation as ground for removal
or discipline, 77 ALR 616.

Liability of public officer for interest or
other earnings received on public money
in his possession, 5 ALR2d 257.
Validity, construction, and effect of state
statutes restricting political activities of
public officers or employees, 51 ALR4th
702.

45-10-2. Secretary of State to print and distribute code of ethics.
(a) The Secretary of State is authorized and directed to have the code
of ethics for government service established in Code Section 45-10-1
printed upon an appropriately designed card which would be suitable
for framing and exhibiting to the public and employees of the state and
all governments therein.
(b) The Secretary of State is authorized and directed to have such
number of said code of ethics for government service printed as, in his
discretion, will be sufficient for distribution to the various departments,
boards, bureaus, and other agencies of the state and all governments
therein.
(c) The Secretary of State is authorized and directed to furnish said
printed code of ethics for government service to the various departments, boards, bureaus, and other agencies of the state and all
governments therein without cost.
(d) The expenses incurred by the Secretary of State in carrying out
this Code section shall be paid from the funds appropriated to or
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otherwise available to the legislative branch of government. (Ga. L.
1968, p. 1369.)
45-10-3. Code of ethics for members of boards, commissions,
and authorities — Establishment and text.
Notwithstanding any provisions of law to the contrary, each member
of all boards, commissions, and authorities created by general statute
shall:
(1) Uphold the Constitution, laws, and regulations of the United
States, the State of Georgia, and all governments therein and never
be a party to their evasion;
(2) Never discriminate by the dispensing of special favors or
privileges to anyone, whether or not for remuneration;
(3) Not engage in any business with the government, either
directly or indirectly, which is inconsistent with the conscientious
performance of his governmental duties;
(4) Never use any information coming to him confidentially in the
performance of governmental duties as a means for making private
profit;
(5) Expose corruption wherever discovered;
(6) Never solicit, accept, or agree to accept gifts, loans, gratuities,
discounts, favors, hospitality, or services from any person, association, or corporation under circumstances from which it could reasonably be inferred that a major purpose of the donor is to influence the
performance of the member’s official duties;
(7) Never accept any economic opportunity under circumstances
where he knows or should know that there is a substantial possibility
that the opportunity is being afforded him with intent to influence his
conduct in the performance of his official duties;
(8) Never engage in other conduct which is unbecoming to a
member or which constitutes a breach of public trust; and
(9) Never take any official action with regard to any matter under
circumstances in which he knows or should know that he has a direct
or indirect monetary interest in the subject matter of such matter or
in the outcome of such official action. (Ga. L. 1976, p. 344, § 1.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976). For

article, ‘‘The Status of Administrative
Agencies under the Georgia Constitution,’’
40 Ga. L. Rev. 1109 (2006).
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JUDICIAL DECISIONS
Evidence is relevant regarding violation of ethical duties. — Testimony
regarding the chief tax assessor’s intoxication and conduct while attending certain county-financed activities, the assessor’s conduct regarding certain female
personnel who were employed in the assessor’s office, and the assessor’s attempted display of a jar of dog testicles to
a female employee, was relevant at a
hearing conducted by the board of county
commissions to matters reasonably included within the scope of notice for the
assessor’s discharge hearing because the
contested evidence had some relevancy to
establish whether the defendant had violated a duty imposed on the assessor by
law, and whether the assessor violated
certain ethical duties prescribed by law.
Parsons v. Chatham County Bd. of
Comm’rs, 204 Ga. App. 130, 418 S.E.2d
459 (1992), overruled in part on other
grounds, Swafford v. Dade County Bd. of
Comm’rs, 266 Ga. 646, 469 S.E.2d 666
(1996).
Laches. — Appeal by county board of
education members of a judgment denying
the members’ request to reverse the Governor’s order removing the members from
office under O.C.G.A. § 45-10-4 for violating O.C.G.A. § 45-10-3 was not dismissed
due to the doctrine of laches; the members
were required by O.C.G.A. § 45-10-4 to

proceed under the Georgia Administrative
Procedure Act, O.C.G.A. § 50-13-1 et seq.,
and no delay warranted the imposition of
the doctrine of laches; the Governor’s order was signed on August 6, 2010, and the
members filed the members’ petition for
judicial review on August 12, 2010. Roberts v. Deal, 290 Ga. 705, 723 S.E.2d 901
(2012).
Appeal dismissed as moot. — County
board of education member’s appeal of a
judgment denying a request to reverse the
Governor’s order removing the member
from office under O.C.G.A. § 45-10-4 for
violating O.C.G.A. § 45-10-3 was dismissed because the term to which the
member had originally been elected expired. Roberts v. Deal, 290 Ga. 705, 723
S.E.2d 901 (2012).
Removal of county board of education members. — Superior court erred in
denying county board of education members’ request to reverse the Governor’s
order removing the members from office
under O.C.G.A. § 45-10-4 for violating
O.C.G.A. § 45-10-3; O.C.G.A. § 45-10-3
does not embrace entities created by the
Constitution of Georgia, and county school
boards are creations of Ga. Const. 1983,
Art. VIII, Sec. V, Para. II. Roberts v. Deal,
290 Ga. 705, 723 S.E.2d 901 (2012).
Cited in Morton v. Gardner, 242 Ga.
852, 252 S.E.2d 413 (1979).

OPINIONS OF THE ATTORNEY GENERAL
Act containing adverse matters
constitutionally defective. — Ga.
Const. 1976, Art. III, Sec. VII, Para. IV
(see now Ga. Const. 1983, Art. III, Sec. V,
Para. III), was designed for the prevention
of surreptitious legislation, and the prevention of ‘‘omnibus’’ bills containing
many adverse matters; although it is not
required that the title of an act contain an
exact synopsis of the law itself, it is required that the matter following the enacting clause be definitely related to what
is expressed in the title, and have a natural connection to the main object of the
legislation; therefore, the courts could
rule the Act comprised of O.C.G.A.
§§ 45-10-3 through 45-10-5, which Act

imposes a general code of ethics on members of the Board of Human Resources
and purports to take away the rule making authority of all boards, commissions,
and authorities of state government, constitutionally defective (but other interpretations may militate against such construction). 1976 Op. Att’y Gen. No.
76-43.1.
Necessity to avoid appearance of
impropriety. — Even though O.C.G.A.
§ 45-10-25 potentially could authorize an
attorney member of the State Ethics Commission to transact business with the
commission, Ga. Const. 1983, Art. I, Sec.
II, Para. I, and O.C.G.A. § 45-10-3 counsel against such a transaction as it could
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give rise to an appearance of impropriety
if not an actual conflict of interest. 2002
Op. Att’y Gen. No. 2002-4.
Commission member cannot engage in business with commission. —
An attorney member of the State Ethics
Commission is prohibited from engaging
in any business transaction with the commission, and other members of his or her
law firm would be prohibited from engaging in any business transaction with the
commission if the member or a member of
his or her family owns a substantial interest as defined by statute. 2002 Op. Att’y
Gen. No. 2002-4.
Contracting with hospital authority. — A conflict of interest exists when
any member of a hospital authority,
whether the member be a physician, attorney, architect, or member of any other
profession, contracts with the authority to
render professional services to the authority for or on behalf of the authority on a fee
basis or for a stated stipend. 1983 Op.
Att’y Gen. No. U83-5.
Contracts of members of Board of
Offender Rehabilitation. — No conflict
of interest would occur by brothers of a
member of the Board of Offender Rehabilitation bidding upon and receiving contracts to sell meat to Central State Hospital or any other state agency when each
brother’s business is completely separate
and distinct from the board member’s, and
that the board member holds no interest
in the brothers’ businesses. 1984 Op. Att’y
Gen. No. 84-18.
A conflict of interest would arise if a

45-10-3

member of the Board of Offender Rehabilitation sought to contract with the Department of Human Resources for the supply
of meat when a portion of that meat would
be used under the contract between the
Department of Human Resources and the
Department of Offender Rehabilitation for
supplying meals to the Department of
Offender Rehabilitation’s staff and inmates. 1984 Op. Att’y Gen. No. 84-18.
State Transportation Board member. — No conflict of interest exists under
current state law if the firm of a member
of the State Transportation Board performs work for another governmental entity unless the work is directly or indirectly for the benefit of the Georgia
Department of Transportation. 1991 Op.
Att’y Gen. No. U91-13.
Business acquiring property from
state department. — There is no conflict
of interest or violation of the applicable
Code of Ethics for a member of the Board
of Natural Resources to transact business
with a corporation which has acquired
from the State of Georgia real property
previously within the custody and control
of the Department of Natural Resources.
1988 Op. Att’y Gen. No. 88-4.
State Ethics Commission acting as a
body, or through an individual member of
the commission, has no express or implied
statutory authority to rule on a motion to
recuse one of its members; rather, the
member against whom the recusal motion
is filed must determine, in light of
O.C.G.A. § 45-10-3, whether he or she
should voluntarily abstain. 1989 Op. Att’y
Gen. 89-9.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 252 et seq.
ALR. — Refusal of public officer to
answer frankly questions asked him during an investigation as ground for removal
or discipline, 77 ALR 616.
Failure of public officer or employee to
pay creditors on claims not related to his
office or position as ground or justification
for his removal or suspension, 127 ALR
495.

What constitutes such discriminatory
prosecution or enforcement of laws as to
provide valid defense in state criminal
proceedings, 95 ALR3d 280.
Validity, construction, and effect of state
statutes restricting political activities of
public officers or employees, 51 ALR4th
702.
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45-10-4. Code of ethics for members of boards, commissions,
and authorities — Hearing; notice; removal of member
from office; filling vacancies; judicial review.
Upon formal charges being filed with the Governor relative to a
violation of Code Section 45-10-3 on the part of a member of any such
board, commission, or authority, the Governor or his designated agent
shall conduct a hearing for the purpose of receiving evidence relative to
the merits of such charges. The member so charged shall be given at
least 30 days’ notice prior to such hearing. If such charges are found to
be true, the Governor shall forthwith remove such member from office
and the vacancy shall be filled as provided by law. Such hearing shall be
held in accordance with Chapter 13 of Title 50, the ‘‘Georgia Administrative Procedure Act,’’ and judicial review of any such decision shall be
in accordance with such chapter. (Ga. L. 1976, p. 344, § 3.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).
JUDICIAL DECISIONS
Laches. — Appeal by county board of
education members of a judgment denying
the members’ request to reverse the Governor’s order removing the members from
office under O.C.G.A. § 45-10-4 for violating O.C.G.A. § 45-10-3 was not dismissed
due to the doctrine of laches; the members
were required by § 45-10-4 to proceed
under the Georgia Administrative Procedure Act, O.C.G.A. § 50-13-1 et seq., and
no delay warranted the imposition of the
doctrine of laches; the Governor’s order
was signed on August 6, 2010, and the
members filed the members’ petition for
judicial review on August 12, 2010. Roberts v. Deal, 290 Ga. 705, 723 S.E.2d 901
(2012).
Appeal dismissed as moot. — County
board of education member’s appeal of a
judgment denying a request to reverse the

Governor’s order removing the member
from office under O.C.G.A. § 45-10-4 for
violating O.C.G.A. § 45-10-3 was dismissed because the term to which the
member had originally been elected expired. Roberts v. Deal, 290 Ga. 705, 723
S.E.2d 901 (2012).
Removal of county board of education members. — Superior court erred in
denying county board of education members’ request to reverse the Governor’s
order removing the members from office
under O.C.G.A. § 45-10-4 for violating
O.C.G.A. § 45-10-3; § 45-10-3 does not
embrace entities created by the Constitution of Georgia, and county school boards
are creations of Ga. Const. 1983, Art. VIII,
Sec. V, Para. II. Roberts v. Deal, 290 Ga.
705, 723 S.E.2d 901 (2012).

OPINIONS OF THE ATTORNEY GENERAL
Act containing adverse matters
constitutionally defective. — Ga.
Const. 1976, Art. III, Sec. VII, Para. IV
(see now Ga. Const. 1983, Art. III, Sec. V,
Para. III), was designed for the prevention
of surreptitious legislation, and the prevention of ‘‘omnibus’’ bills containing

many adverse matters; although it is not
required that the title of an act contain an
exact synopsis of the law itself, it is required that the matter following the enacting clause be definitely related to what
is expressed in the title, and have a natural connection to the main object of the
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legislation; therefore, the courts could
rule the Act comprised of O.C.G.A.
§§ 45-10-3 through 45-10-5, which Act
imposes a general code of ethics on members of the Board of Human Resources
and purports to take away the rule making authority of all boards, commissions,
and authorities of state government, constitutionally defective (but other interpretations may militate against such construction). 1976 Op. Att’y Gen. No.
76-43.1.
State Transportation Board member. — No conflict of interest exists under
current state law if the firm of a member
of the State Transportation Board performs work for another governmental entity unless the work is directly or indirectly for the benefit of the Georgia
Department of Transportation. 1991 Op.
Att’y Gen. No. U91-13.
Lobbying. — So long as a member of
the State Ethics Commission who is an

45-10-5

attorney refrains from lobbying, lawyers
and others affiliated with the member’s
law firm may, depending upon the particular facts and circumstances of each case,
engage in lobbying without affecting the
member’s service. 2002 Op. Att’y Gen. No.
2002-4.
There is no general prohibition against
the practice of administrative law and the
representation of clients before state
agencies by an attorney member of the
State Ethics Commission and other members of his or her law firm. 2002 Op. Att’y
Gen. No. 2002-4.
Representation of local governments by members of commission. —
An attorney member of the State Ethics
Commission and other members of his or
her law firm may generally represent local
governments so long as the representation
does not involve taking an action adverse
to the commission itself. 2002 Op. Att’y
Gen. No. 2002-4.

RESEARCH REFERENCES
ALR. — Power to remove public officer
without notice and hearing, 99 ALR 336.
Pardon as preventing disbarment of attorney or removal of officer or as nullifying
disbarment or removal, 143 ALR 172; 70
ALR2d 268.

Inefficiency or misconduct of deputy or
subordinate as ground for removal of public officer, 143 ALR 517.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.

45-10-5. Authority to enact rules and regulations.
No member of any board, commission, or authority created by general
statute shall enact any rules or regulations or publicize such as being
general laws and such rules and regulations shall in no way have the
effect of law. (Ga. L. 1976, p. 344, § 2.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).
OPINIONS OF THE ATTORNEY GENERAL
Act containing adverse matters
constitutionally defective. — Ga.
Const. 1976, Art. III, Sec. VII, Para. IV
(see now Ga. Const. 1983, Art. III, Sec. V,
Para. III), was designed for the prevention
of surreptitious legislation, and the prevention of ‘‘omnibus’’ bills containing

many adverse matters; although it is not
required that the title of an act contain an
exact synopsis of the law itself, it is required that the matter following the enacting clause be definitely related to what
is expressed in the title, and have a natural connection to the main object of the
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legislation; therefore, the courts could
rule the Act comprised of O.C.G.A.
§§ 45-10-3 through 45-10-5, which Act
imposes a general code of ethics on members of the Board of Human Resources
and purports to take away the rule making authority of all boards, commissions,
and authorities of state government, constitutionally defective (but other interpretations may militate against such construction). 1976 Op. Att’y Gen. No.
76-43.1.
Construction of statute susceptible
of more than one meaning. — This

45-10-20

section may be viewed as merely stating
that no single member of a board may
attempt to usurp the power of the board as
a whole to establish policy matters; this
construction comports with the rule that
when a statute is susceptible of more than
one meaning, it should be interpreted consistently with the state Constitution. 1976
Op. Att’y Gen. No. 76-43.1.
This section does not negate the
rule making powers of the Board of
Human Resources. 1976 Op. Att’y Gen.
No. 76-43.1.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 252 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 51, 81.

ARTICLE 2
CONFLICTS OF INTEREST
Cross references. — Financial interests of commissioner of administrative
services or employees of Department of

Administrative Services in state contracts
and purchases, § 50-5-78.

PART 1
GENERAL PROVISIONS
Editor’s notes. — The former part
consisting of Code Sections 45-10-20
through 45-10-26, relating to conflicts of

interest generally, was repealed by Ga. L.
1983, p. 1326, § 1 and was based on Ga. L.
1981, Ex. Sess., p. 8.

45-10-20. Definitions.
As used in this part, the term:
(1) ‘‘Agency’’ means any agency, authority, department, board,
bureau, commission, committee, office, or instrumentality of the
State of Georgia but shall not mean a political subdivision of the
State of Georgia.
(2) ‘‘Business’’ means any corporation, partnership, proprietorship,
firm, enterprise, franchise, association, organization, self-employed
individual, trust, or other legal entity.
(3) ‘‘Employee’’ means any person who, pursuant to a written or
oral contract, is employed by an agency.
(4) ‘‘Family’’ means spouse and dependents.
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(5) ‘‘Full-time’’ means 30 hours of work for the state per week for
more than 26 weeks per calendar year.
(6) ‘‘Limited powers’’ means those powers other than state-wide
powers.
(7) ‘‘Part-time’’ means any amount of work other than full-time
work.
(8) ‘‘Person’’ means any person, corporation, partnership, proprietorship, firm, enterprise, franchise, association, organization, or
other legal entity.
(9) ‘‘Public official’’ means any person elected to a state office and
means any person appointed to a state office where in the conduct of
such office the person so appointed has administrative and discretionary authority to receive and expend public funds and to perform
certain functions concerning the public which are assigned to him or
her by law.
(10) ‘‘State-wide powers’’ means those powers exercised by public
officials which affect and influence all of state government. Public
officials who exercise such powers include but are not limited to the
Governor, the Lieutenant Governor, members of the General Assembly, Justices of the Supreme Court, Judges of the Court of Appeals,
the Secretary of State, the Attorney General, the state auditor, the
state accounting officer, the commissioner of administrative services,
members of the State Personnel Board, the director of the Office of
Planning and Budget, judges of the superior courts, and district
attorneys.
(11) ‘‘Substantial interest’’ means the direct or indirect ownership
of more than 25 percent of the assets or stock of any business.
(12) ‘‘Transact business’’ or ‘‘transact any business’’ means to sell
or lease any personal property, real property, or services on behalf of
oneself or on behalf of any third party as an agent, broker, dealer, or
representative and means to purchase surplus real or personal
property on behalf of oneself or on behalf of any third party as an
agent, broker, dealer, or representative. (Code 1981, § 45-10-20,
enacted by Ga. L. 1983, p. 1326, § 1; Ga. L. 1984, p. 22, § 45; Ga. L.
1984, p. 1337, § 1; Ga. L. 2005, p. 694, § 36/HB 293; Ga. L. 2009, p.
745, § 2/SB 97; Ga. L. 2012, p. 446, § 2-71/HB 642.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1985, ‘‘administrative services’’ was substituted for ‘‘the
Department of Administrative Services’’
in paragraph (10).
Editor’s notes. — Ga. L. 2012, p. 446,

§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
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Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions

45-10-21

which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).

JUDICIAL DECISIONS
Pharmacy selling medicine to a
Medicaid recipient is not selling personal property to Department of Medical
Assistance (now Department of Commu-

nity Health) and hence is not ‘‘transacting
any business’’ with the department. Georgia Dep’t of Medical Assistance v. Allgood,
253 Ga. 370, 320 S.E.2d 155 (1984).

OPINIONS OF THE ATTORNEY GENERAL
Transactions by brothers of officials. — Transactions with state agencies
by family members of public officials
which are statutorily prohibited are limited to transactions by the official’s spouse
or dependents, not the official’s brothers.
1984 Op. Att’y Gen. No. 84-18.
Member of Board of Offender
Rehabilitation is public official. —
Since members of the Board of Offender
Rehabilitation have a scope of influence
which is more or less limited to the Department of Offender Rehabilitation, and

in view of the statutory definition of
‘‘state-wide powers,’’ a board member is a
public official with limited powers. 1984
Op. Att’y Gen. No. 84-18.
State Personnel Board member. —
A member of the State Personnel Board is
prohibited from representing a private
client, for a fee, in a court of law or in any
other adversarial proceeding where such
representation might defeat the official
public actions of another public officer.
1991 Op. Att’y Gen. 91-25.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 247 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 80 et seq.

45-10-21. Legislative purposes and intent.
(a) It is essential to the proper operation of democratic government
that public officials be independent and impartial, that governmental
decisions and policy be made in the proper channels of the governmental structure, that public office not be used for private gain other than
the remuneration provided by law, and that there be public confidence
in the integrity of government. The attainment of one or more of these
ends is impaired whenever there exists a conflict between the private
interests of an elected official or a government employee and his duties
as such. The public interest, therefore, requires that the law protect
against such conflicts of interest and establish appropriate ethical
standards with respect to the conduct of elected officials and government employees in situations where conflicts exist.
(b) It is also essential to the proper operation of government that
those best qualified be encouraged to serve the government. Accord247
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ingly, legal safeguards against conflicts of interest must be so designed
as not unnecessarily or unreasonably to impede the recruitment and
retention by the government of those men and women who are best
qualified to serve it. An essential principle underlying the staffing of our
government structure is that its elected officials and employees should
not be denied the opportunity, available to all other citizens, to acquire
and retain private economic and other interests, except where conflicts
with the responsibility of such elected officials and employees to the
public cannot be avoided.
(c) The General Assembly declares that the operation of responsible
democratic government requires that the fullest opportunity be afforded to the people to petition their government for the redress of
grievances and to express freely to individual members of the General
Assembly, to committees of the General Assembly, and to officials of the
executive branch their opinions on legislation, on pending executive
actions, and on current issues and that, to preserve and maintain the
integrity of the legislative and administrative processes, it is necessary
that the identity, expenditures, and activities of certain persons who
engage in efforts to persuade members of the General Assembly or the
executive branch to take specific actions, either by direct communication to such officials, or by solicitation of others to engage in such
efforts, be publicly and regularly disclosed. The provisions of this article
shall be liberally construed to promote complete disclosure of such
information so as to assure that the public interest will be fully
protected.
(d) It is the policy and purpose of this article to implement these
objectives of protecting the integrity of all governmental units of this
state and of facilitating the recruitment and retention of qualified
personnel by prescribing essential restrictions against conflicts of
interest in state government without creating unnecessary barriers to
the public service. (Code 1981, § 45-10-21, enacted by Ga. L. 1983, p.
1326, § 1.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).
JUDICIAL DECISIONS
Ad hoc analysis rather than a per se
rule of disqualification applies pursuant to O.C.G.A. § 45-10-21(b) to determine whether an impermissible conflict
exists when a lawyer-legislator represents
a client with a claim against the state, and
courts should review the facts of a case to

determine whether the lawyer-legislator
has committed any improper conduct or
professional wrongdoing in order to decide
whether the lawyer-legislator should be
disqualified. Ga. Ports Auth. v. Harris, 274
Ga. 146, 549 S.E.2d 95 (2001).
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 252, 255.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 80 et seq.

45-10-22. Full-time public officials with state-wide powers prohibitions; public officials or employees with limited
powers prohibitions.
(a)(1) It shall be unlawful for any full-time public official who has
state-wide powers, for himself or on behalf of any business, or for any
business in which such public official or member of his family has a
substantial interest to transact any business with any agency.
(2) It shall be unlawful for any public official who has limited
powers, for himself or on behalf of any business, or for any business
in which such public official or member of his family has a substantial
interest to transact any business with the agency for which such
public official serves.
(b) The provisions of paragraph (1) of subsection (a) of this Code
section shall not apply to:
(1) Any transaction made pursuant to sealed competitive bids;
(2) Any transaction when the amount of a single transaction does
not exceed $250.00 and when the aggregate of all such transactions
does not exceed $9,000.00 per calendar year; and
(3) Any transaction involving the lease of real property to or from
any agency if such transaction has been approved by the State
Properties Commission or the Space Management Division of the
Department of Administrative Services.
(c) Any person who knowingly violates subsection (a) of this Code
section shall be subject to the penalties provided for in Code Section
45-10-28. (Code 1981, § 45-10-22, enacted by Ga. L. 1983, p. 1326, § 1;
Ga. L. 1984, p. 1337, § 2.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).
OPINIONS OF THE ATTORNEY GENERAL
Commission member transacting
business with commission. — It would
be an impermissible conflict of interest for
an attorney member of the State Ethics
Commission, any business on whose behalf a commissioner is acting, or any business in which the member or a member of

his or her family owns a substantial interest, to transact business with a state
agency other that the commission if the
work is directly or indirectly for the benefit of the commission. 2002 Op. Att’y Gen.
No. 2002-4.
State board member who is Medic-

249

45-10-22

PUBLIC OFFICERS & EMPLOYEES

aid provider. — The only time a conflict
of interest would occur for a state board
member who is a Medicaid provider but
who does not have ‘‘state-wide powers’’
would be if such individual was a member
of the Board of Medical Assistance (now
Board of Community Health), which is
authorized to establish the policy for the
Department of Medical Assistance (now
Department of Community Health). 1983
Op. Att’y Gen. No. U83-48.
Authority member’s company contracting with another state agency. —
A transaction between the Department of
Transportation and a construction business whose president/owner is also a
member of the Georgia Ports Authority
would not constitute a conflict of interest
under state law unless the transaction is
for the benefit of the Georgia Ports Authority in which case a conflict of interest
would exist. 1983 Op. Att’y Gen. No.
U83-56.
State Transportation Board member. — No conflict of interest exists under
current state law if the firm of a member
of the State Transportation Board performs work for another governmental entity unless the work is directly or indirectly for the benefit of the Georgia
Department of Transportation. 1991 Op.
Att’y Gen. No. U91-13.
Contract by state with board member’s brothers not conflict. — No conflict of interest would occur by brothers of
a member of the Board of Offender Rehabilitation bidding upon and receiving contracts to sell meat to Central State Hospital or any other state agency when each

45-10-23

brother’s business is completely separate
and distinct from the board member’s, and
that the board member holds no interest
in the brothers’ businesses. 1984 Op. Att’y
Gen. No. 84-18.
Business acquiring property from
state department. — There is no conflict
of interest or violation of the applicable
Code of Ethics for a member of the Board
of Natural Resources to transact business
with a corporation which has acquired
from the State of Georgia real property
previously within the custody and control
of the Department of Natural Resources.
1988 Op. Att’y Gen. No. 88-4.
Board member’s contract with another department to supply board’s
department is conflict. — A conflict of
interest would arise if a member of the
Board of Offender Rehabilitation sought
to contract with the Department of Human Resources for the supply of meat
when a portion of that meat would be used
under the contract between the Department of Human Resources and the Department of Offender Rehabilitation for
supplying meals to the Department of
Offender Rehabilitation’s staff and inmates. 1984 Op. Att’y Gen. No. 84-18.
Member of Board of Regents of University System. — Business transactions between any member of the Board of
Regents and the University System of
Georgia are prohibited absent a statutory
exception permitting the transaction, and
then only if there is no common law conflict creating a breach of the member’s
constitutional fiduciary duty. 2004 Op.
Att’y Gen. No. 2004-7.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 252 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 102, 103.
ALR. — Liability of public officer or his

bond for the defaults and misfeasances of
his clerks, assistants, or deputies, 1 ALR
222; 102 ALR 174; 116 ALR 1064; 71
ALR2d 1140.

45-10-23. Full-time employees prohibited from transacting
business with own state agency; exception for Board
of Regents employees.
(a) It shall be unlawful for any full-time employee, for himself or on
behalf of any business, or for any business in which such employee or
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member of his family has a substantial interest to transact any
business with the agency by which such employee is employed; provided, however, that neither this Code section nor any other provision
of law shall prevent full-time employees of the Board of Regents of the
University System of Georgia from serving as members of the governing boards of private, nonprofit, educational, athletic, or research
related foundations and associations which are organized for the
purpose of supporting institutions of higher education in this state and
which in furtherance of this purpose may transact business with such
institutions or with the Board of Regents of the University System of
Georgia.
(b) Any person who knowingly violates subsection (a) of this Code
section shall be subject to the penalties provided for in Code Section
45-10-28. (Code 1981, § 45-10-23, enacted by Ga. L. 1983, p. 1326, § 1;
Ga. L. 1985, p. 882, § 1.)
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).
OPINIONS OF THE ATTORNEY GENERAL
Conflict of interest proviso not affected by nonprofit corporation code.
— The proviso in O.C.G.A. § 45-10-23(a),
negating a ‘‘conflict of interest’’ situation
for board employees who serve on the
governing boards of foundations and associations supporting higher education in-

stitutions, is not affected, limited, or modified by provisions of the Nonprofit
Corporation Code, O.C.G.A. Ch. 3, T. 14,
placing certain disclosure requirements
upon directors and officers of nonprofit
corporations. 1995 Op. Att’y Gen. No.
95-36.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 252 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 102, 103, 347, 348.
ALR. — Public officer’s relation to cor-

poration as officer or stockholder as constituting interest within statute or rule of
common law against public officer being
interested in contract public, 140 ALR
344.

45-10-24. Part-time public officials with state-wide powers prohibitions; part-time employees prohibitions; exceptions to prohibitions.
(a)(1) Except as provided in subsection (b) of this Code section, it shall
be unlawful for any part-time public official who has state-wide
powers, for himself or on behalf of any business, or for any business
in which such public official or member of his family has a substantial
interest to transact any business with any agency.
(2) Except as provided in subsection (b) of this Code section, it
shall be unlawful for any part-time employee, for himself or on behalf
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of any business, or for any business in which such employee or
member of his family has a substantial interest to transact any
business with the agency by which such employee is employed.
(b) The provisions of subsection (a) of this Code section shall not
apply to:
(1) Any transaction made pursuant to sealed competitive bids;
(2) Any transaction when the amount of a single transaction does
not exceed $250.00 and when the aggregate of all such transactions
does not exceed $9,000.00 per calendar year;
(3) Any transaction involving the lease of real property to or from
any agency if such transaction has been approved by the State
Properties Commission or the Space Management Division of the
Department of Administrative Services; and
(4) Any transaction involving the purchase of surplus state property at a public auction.
(c) Any person who knowingly violates subsection (a) of this Code
section shall be subject to the penalties provided for in Code Section
45-10-28. (Code 1981, § 45-10-24, enacted by Ga. L. 1983, p. 1326, § 1;
Ga. L. 1984, p. 452, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1987, ‘‘of this
Code section’’ was inserted in the introductory language of subsection (b).

Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).

OPINIONS OF THE ATTORNEY GENERAL
State board member owning interest in nursing home or pharmacy receiving Medicaid payments. — A conflict of interest would occur if a member of
a state board owns a substantial interest
in a nursing home or pharmacy that receives Medicaid payments and such individual is a member of the Board of Medical Assistance (now Board of Community
Health) or of a board which has state-wide
powers. 1983 Op. Att’y Gen. No. U83-48.
Legislator or family member who
owns assets in business receiving
Medicaid reimbursement. — It would
be a violation of O.C.G.A. § 45-10-24(a)(1)
for a member of the General Assembly, or
a family member of a legislator, to own
more than 25 percent of the assets or stock
of any business which receives Medicaid
reimbursement from the Department of
Medical Assistance (now Department of

Community Health). 1983 Op. Att’y Gen.
No. U83-48.
Legislator or family member who
owns assets in company leasing
equipment to Medicaid provider. — A
violation of O.C.G.A. § 45-10-24(a)(1)
would not occur if a legislator owned an
interest in a corporation which receives
income from renting medical equipment
to a Medicaid provider, since in such instance it is the provider, not the legislator,
who is transacting business with the Department of Medical Assistance (now Department of Community Health). 1983
Op. Att’y Gen. No. U83-48.
Legislator owning pharmacy receiving Medicaid payments under
limit. — A conflict of interest would not
occur if a member of the General Assembly owns a pharmacy that receives Medicaid payments if the amount of a single
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$250.00 and the aggregate of all transac-
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tions does not exceed $9,000 per calendar
year. 1983 Op. Att’y Gen. No. U83-63.

45-10-24.1. Exemption for transactions by family owned business when university system employee has interest;
requirements.
Subsection (a) of Code Section 45-10-23 and paragraph (2) of subsection (a) of Code Section 45-10-24 shall not apply to a transaction with a
unit of the University System of Georgia by a family owned business in
which an employee of the university system or a member of the
employee’s family has an ownership interest where all of the following
apply:
(1) The employee or one or more members of the employee’s family
or both have an ownership interest in a family owned business, but
the employee is not actively engaged in the day-to-day management
of the business;
(2) The employee is employed by a department of the unit of the
university system in a position below that of department head; and
(3) The transaction is:
(A) With a unit of the university system different than the unit
employing the employee; or
(B) With a department of the employing unit of the university
system different than the department employing the employee.
(Code 1981, § 45-10-24.1, enacted by Ga. L. 2003, p. 516, § 1.)
45-10-25. Exceptions to prohibitions on transactions with state
agencies.
(a) The provisions of Code Sections 45-10-22, 45-10-23, and 45-10-24
shall not apply to:
(1) Any transaction involving the sale of real property to the state
or any agency through eminent domain;
(2) Any transaction involving the purchase by the public official or
employee of any health or life insurance, disability benefits, or
retirement or pension benefits offered as a part of a public official’s or
employee’s service or employment;
(3) Any transaction between a public official or employee or any
business in which such public official or employee or any member of
his family has a substantial interest and any person, the cost of which
transaction is paid directly or indirectly by state funds, if the
property or services involved in the transaction are for the private
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use and benefit of the person to whom such property or services are
sold or rendered and such person does not subsequently sell or lease
such property or services to an agency;
(4) Any transaction between a public official or employee or any
business in which such public official or employee or any member of
his family has a substantial interest and the state or any agency
thereof under which it is agreed that the public official or employee or
any business in which such public official or employee or any member
of his family has a substantial interest is to provide Medicaid and
related services and benefits or medicare and related services and
benefits, or both, and under which it is agreed that the state or any
agency thereof is to reimburse or pay for the services and benefits so
provided;
(5) Any transaction between a public official or employee or any
business in which such public official or employee or any member of
his family has a substantial interest and the state or any agency
thereof under which the public official or employee or any business in
which such public official or employee or any member of his family
has a substantial interest directly or indirectly receives reimbursement or payment from the state or any agency thereof for providing
Medicaid and related services and benefits or medicare and related
services and benefits, or both, and under which the state or any
agency thereof reimburses or pays the public official or employee or
any business in which such public official or employee or any member
of his family has a substantial interest for providing Medicaid and
related services and benefits or medicare and related services and
benefits, or both;
(6) Any transaction between a public official or employee or any
business in which such public official or employee or any member of
his family has a substantial interest and any state contractor if there
was no agreement prior to the transaction that the public official or
employee would assist, other than by providing goods or services as
required under the terms of the agreement underlying the transaction, the contractor in obtaining, retaining, or fulfilling the state
contract and if the public official or employee does not assist, other
than by providing goods or services as required under the terms of the
agreement underlying the transaction, the contractor in obtaining,
retaining, or fulfilling the state contract;
(7) Any transaction involving part-time employment by the Georgia Building Authority or the Department of Natural Resources of
custodial and cleaning workers or cooks who work for other agencies;
(8) Any transaction involving part-time employment by any
agency of a chaplain; firefighter; any person holding a doctoral or
254

45-10-25

ETHICS/CONFLICTS OF INTEREST

45-10-25

master’s degree from an accredited college or university; a licensed
physician, dentist, or psychologist; a registered nurse or licensed
practical nurse; or a certified oral or manual interpreter for deaf
persons, if employed by the state, if:
(A) The chief executive officer of the department, agency, commission, or authority which desires to obtain the services of a
chaplain; firefighter; any person holding a doctoral or master’s
degree from an accredited college or university; a licensed physician, dentist, or psychologist; a registered nurse or licensed practical nurse; or a certified oral or manual interpreter for deaf
persons presently employed by another department, agency, commission, or authority of the state shall certify in writing the need
for the services and set forth why the best interest of the state will
be served by obtaining the part-time services of such a person in
lieu of obtaining such services from a person not presently employed by the state;
(B) The chief executive officer of the department, agency, commission, or authority presently employing the chaplain; firefighter;
any person holding a doctoral or master’s degree from an accredited
college or university; the licensed physician, dentist, or psychologist; the registered nurse or licensed practical nurse; or the
certified oral or manual interpreter for deaf persons shall certify in
writing that the person whose services are desired is available to
perform such services, that the performance of such services will
not detract or have a detrimental effect on the performance of said
person’s employment and, where appropriate, that the part-time
employment of such person by the department, agency, commission, or authority desirous of obtaining the services will be in the
best interest of the state; and
(C) The departments, agencies, commissions, or authorities,
after having complied with subparagraphs (A) and (B) of this
paragraph shall, by agreement, establish the procedures under
which the employee shall perform the additional services. The
agreement shall specify the means of employment either as a
part-time employee or as a consultant, the compensation, and other
pertinent details and conditions of the employment relationship.
The agreement shall be terminable at any time by either of the
departments, agencies, commissions, or authorities;
(9) Any transaction involving the Public Service Commission’s
employment of any state employee who has any particular expertise
or knowledge which may be of assistance to the Georgia Public
Service Commission in fulfilling its duties and responsibilities under
Title 46. The terms and conditions of such employment shall be solely
determined by the Georgia Public Service Commission; but, in any
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event, the employee may not provide services to the Georgia Public
Service Commission during such times as he or she is regularly
scheduled to be at his or her primary place of employment unless the
employee has received permission to do so from his or her regular
employer or unless the employee is on annual leave or leave without
pay;
(10) Any transaction involving an emergency purchase by any
agency which must be made to protect the health, safety, or welfare
of the citizens or property of Georgia;
(11) Any transaction involving property or a service for which the
only source of supply in the State of Georgia is from the public official
or employee or a business in which such public official or employee or
member of his family has a substantial interest;
(12) Any transaction occurring prior to March 1, 1983;
(13) Any transaction occurring prior to qualifying to run for
elective office, accepting appointment to public office, or accepting
public employment and any transaction occurring after qualifying to
run for elective office, accepting appointment to public office, or
accepting public employment if the legal obligation and duty to
undertake such transaction arose prior to qualifying to run for
elective office, accepting appointment to public office, or accepting
public employment;
(14) Any transaction whereby a public official or employee or any
business in which such public official or employee or any member of
his family has a substantial interest collects a fee or commission as
compensation for performing a service for the state when such
performance is required or authorized by law, including but not
limited to the collection of state sales tax, the collection of license fees,
and the collection of excise taxes;
(15) Any transaction whereby an appointed public official or employee, under the procedures specified in this paragraph, sells to a
unit of the University System of Georgia services as a teacher or
instructor of an evening or night course or program, if:
(A) The chief executive officer of the unit of the University
System of Georgia shall certify in writing the need for the services
and set forth why the best interest of the state will be served by
obtaining the services of such state official or employee in lieu of
obtaining such services from a person not presently employed by
the state;
(B) The chief executive officer of the department, agency, commission, or authority presently employing the state official or
employee shall certify in writing that the person whose services are
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desired is available to perform such services, that the performance
of such services will not detract or have a detrimental effect on the
performance of said person’s full-time employment, and, where
appropriate, that the employment of such person by the unit of the
University System of Georgia will be in the best interest of the
state; and
(C) The departments, agencies, commissions, authorities, and
units, after having complied with subparagraphs (A) and (B) of this
paragraph, shall, by agreement, establish the procedures under
which the official or employee shall perform the additional services.
The agreement shall specify the means of employment, the compensation, and other pertinent details and conditions of the employment relationship. The agreement shall be terminable at any
time by any of the departments, agencies, commissions, authorities, or units; or
(16) Any transaction involving the lease for the purpose of small
business and economic development of laboratory and research
facilities owned by the Board of Regents of the University System of
Georgia during times when the laboratory and research facilities are
not in use.
(b) Authority is given for a public official or employee or any business
in which such public official or employee or any member of his family
has a substantial interest and the state or any agency thereof to engage
in any transaction exempted from the coverage of this part by subsection (a) of this Code section and subsection (b) of Code Section 45-10-24
and any transaction necessary and proper to such transaction. (Code
1981, § 45-10-25, enacted by Ga. L. 1983, p. 1326, § 1; Ga. L. 1984, p.
22, § 45; Ga. L. 1984, p. 1204, § 1; Ga. L. 1985, p. 149, § 45; Ga. L.
1985, p. 1034, § 1; Ga. L. 1986, p. 10, § 45; Ga. L. 1987, p. 848, § 1; Ga.
L. 1994, p. 308, § 1; Ga. L. 1995, p. 167, § 2; Ga. L. 2002, p. 660,
§ 4(24); Ga. L. 2002, p. 1259, § 11(24); Ga. L. 2015, p. 1088, § 34/SB
148; Ga. L. 2016, p. 864, § 45/HB 737.)
The 2015 amendment, effective July
1, 2015, deleted ‘‘or the consumers’ utility
counsel division of the office of the administrator created in Code Section 10-1-395’’
following ‘‘assistance to the Georgia Public Service Commission’’ in paragraph
(a)(9).
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modern-

ize, and correct the Code, revised punctuation in subparagraph (a)(8)(A).
Cross references. — Creation of authorities for financing residential care facilities for the elderly, § 31-7-110 et seq.
Law reviews. — For article, ‘‘Conflicts
of Interests of Public Officers and Employees,’’ see 13 Ga. St. B.J. 64 (1976).

JUDICIAL DECISIONS
Medicaid reimbursement. — Nursing homes or pharmacies owned by mem-

bers of the General Assembly or their
spouses may, consistent with the Code of
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Ethics for Government Service and the
State Constitution, receive Medicaid reimbursements from the state. Georgia
Dep’t of Medical Assistance v. Allgood, 253
Ga. 370, 320 S.E.2d 155 (1984) (decided
prior to 1984 amendment).
A pharmacy selling medicine to a Medicaid recipient is not selling personal prop-

45-10-26

erty to Department of Medical Assistance
(now Department of Community Health)
and hence is not ‘‘transacting any business’’ with the department. Georgia Dep’t
of Medical Assistance v. Allgood, 253 Ga.
370, 320 S.E.2d 155 (1984) (decided prior
to 1984 amendment).

OPINIONS OF THE ATTORNEY GENERAL
Necessity to avoid appearance of
impropriety. — Even though O.C.G.A.
§ 45-10-25 potentially could authorize an
attorney member of the State Ethics Commission to transact business with the
commission, Ga. Const. 1983, Art. I, Sec.
II, Para. I, and O.C.G.A. § 45-10-3 counsel against such a transaction as it could
give rise to an appearance of impropriety
if not an actual conflict of interest. 2002
Op. Att’y Gen. No. 2002-4.
O.C.G.A. § 45-10-25 must be construed in tandem with O.C.G.A.
§ 21-5-50(b)(5), and because salary, expense reimbursements, and per diem pay-

ments are not payments which are authorized and exempted from disclosure under
O.C.G.A.
§ 45-10-25,
O.C.G.A.
§ 21-5-50(b)(5) does not require that
these payments be included on the financial disclosure statement filed pursuant to
O.C.G.A. § 21-5-50(a). 1989 Op. Att’y
Gen. No. 89-23.
University institution cannot contract for another agency’s employee.
— A member institution of the University
System of Georgia may not contract for
the services of an employee of an agency
in another branch of state government.
1993 Op. Att’y Gen. No. 93-24.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 252 et seq.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 102, 103, 347, 348.
ALR. — Right to jury trial in proceed-

ing for removal of public officer, 3 ALR
232; 8 ALR 1476.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.

45-10-26. Annual disclosure statements concerning business
transactions with state; public records.
(a) Except as provided in subsection (b) of this Code section, any
public official or employee, whether for himself, herself, or on behalf of
any business, or any business in which such public official or employee
or any member of his or her family has a substantial interest who
transacts business with the state or any agency thereof shall disclose
such transactions. Such disclosure shall be submitted prior to January
31 each year to the Georgia Government Transparency and Campaign
Finance Commission on such forms as it shall prescribe and shall
include an itemized list of the previous year’s transactions with the
dollar amount of each transaction reported and totaled. Such disclosure
statements shall be public records.
(b) The requirement to disclose certain transactions as provided in
subsection (a) of this Code section shall not apply to any transaction
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when the amount of a single transaction does not exceed $250.00 and
when the aggregate of all transactions does not exceed $9,000.00 per
calendar year.
(c) Any person who fails to file a disclosure statement as required in
subsection (a) of this Code section shall be subject to the penalties
provided for in Code Section 45-10-28. (Code 1981, § 45-10-26, enacted
by Ga. L. 1983, p. 1326, § 1; Ga. L. 1984, p. 22, § 45; Ga. L. 1984, p.
1196, § 3; Ga. L. 2010, p. 1173, § 28/SB 17.)
Editor’s notes. — Ga. L. 2010, p. 1173,
§ 1/SB 17, not codified by the General
Assembly, provides: ‘‘This Act shall be
known and may be cited as the ‘Georgia
Government Transparency and Campaign
Finance Act of 2010.’ ’’

Ga. L. 2010, p. 1173, § 30/SB 17, not
codified by the General Assembly, provides, in part, that the amendment to this
Code section applies to all reports filed on
and after January 10, 2011.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 347, 348, 349.

45-10-27. Construction of part with provisions, rules, and regulations of Chapter 20 of this title.
This part shall in no way supersede any provision of Chapter 20 of
this title or any rule or regulation promulgated pursuant thereto. (Code
1981, § 45-10-27, enacted by Ga. L. 1983, p. 1326, § 1; Ga. L. 2009, p.
745, § 2/SB 97; Ga. L. 2012, p. 446, § 2-72/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-10-28. Penalties for violation of part; civil actions by Attorney General to collect penalties; violations by public
official, agency head, or employee.
(a)(1) Any appointed public official or employee who violates Code
Section 45-10-22, 45-10-23, 45-10-24, 45-10-26, or 45-10-29 shall be
subject to:
(A) Removal from office or employment;
(B) A civil fine not to exceed $10,000.00; and
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(C) Restitution to the state of any pecuniary benefit received as
a result of such violation.
(2) Any elected public official who violates Code Section 45-10-22,
45-10-23, 45-10-24, 45-10-26, or 45-10-29 shall be subject to:
(A) A civil fine not to exceed $10,000.00; and
(B) Restitution to the state of any pecuniary benefit received as
a result of such violation.
(3) Any business which violates Code Section 45-10-22, 45-10-23,
45-10-24, 45-10-26, or 45-10-29 shall be subject to:
(A) A civil fine not to exceed $10,000.00; and
(B) Restitution to the state of any pecuniary benefit received as
a result of such violation.
(b) The penalties provided for in subsection (a) of this Code section
may be imposed in any civil action brought for that purpose, and such
actions shall be brought by the Attorney General.
(c) As used in this subsection, the term ‘‘agency head’’ shall have the
same meaning as set forth in Code Section 50-36-1. Any public official,
agency head, or employee who violates Code Section 13-10-91 or 50-36-1
shall be subject to:
(1) A civil fine not to exceed $10,000.00;
(2) Restitution to the state or local government, whichever is
applicable, of any pecuniary benefit received as a result of such
violation; and
(3) Where such violation is committed knowingly and intentionally, removal from office or employment. (Code 1981, § 45-10-28,
enacted by Ga. L. 1983, p. 1326, § 1; Ga. L. 2011, p. 449, § 10/HB
413; Ga. L. 2011, p. 794, § 15/HB 87; Ga. L. 2012, p. 775, § 45/HB
942.)
Editor’s notes. — Ga. L. 2011, p. 794,
§ 1/HB 87, not codified by the General
Assembly, provides that: ‘‘This Act shall be
known and may be cited as the ‘Illegal
Immigration Reform and Enforcement Act
of 2011.’ ’’
Ga. L. 2011, p. 794, § 21/HB 87, not
codified by the General Assembly, provides for severability, and provides in
part, that: ‘‘(b) The terms of this Act regarding immigration shall be construed to
have the meanings consistent with such
terms under federal immigration law.
‘‘(c) The provisions of this Act shall be

implemented in a manner consistent with
federal laws governing immigration and
civil rights.’’
Ga. L. 2011, p. 794, § 22/HB 87, not
codified by the General Assembly, provides, in part, that the amendment to this
Code section by that Act shall apply to
offenses and violations occurring on or
after July 1, 2011.
Law reviews. — For article, ‘‘State
Government: Illegal Immigration Reform
and Enforcement Act of 2011,’’ see 28 Ga.
St. U.L. Rev. 51 (2011).
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45-10-29. Public officials prohibited from granting themselves
licenses by waiving certain requirements; requirements to be satisfied prior to renewal of licenses;
penalties for violations.
(a) Notwithstanding any law, rule, or regulation to the contrary, a
public official shall not be authorized to waive any legal, educational, or
testing requirement for himself or herself relative to the issuance of any
license to himself, herself, or to his or her business.
(b) Any license that has been issued by a public official by waiving
any legal, educational, or testing requirement for himself or herself
relative to the issuance of any license to himself, herself, or to his or her
business shall not be renewed until and unless the license holder has
satisfied all of the requirements for securing a renewal license as well
as any requirement that had been waived for the issuance of the
original license.
(c) Any person who knowingly violates subsection (a) or (b) of this
Code section shall be subject to the penalties provided for in Code
Section 45-10-28. (Code 1981, § 45-10-29, enacted by Ga. L. 2011, p.
449, § 11/HB 413.)
PART 2
CONTRACTS OF OFFICERS OF STATE INSTITUTIONS WITH STATE INSTITUTIONS
45-10-40. Contracting with state institutions not allowed; exceptions.
No member of the Board of Regents of the University System of
Georgia or of the Board of Human Services, no trustee or other officer
of any institution which is wholly or in part supported by state funds,
and no partnership of which such person is a member shall make any
contract with the governing board or trustees of such institution or any
officer of such institution for the sale and purchase of merchandise or
supplies for such institution whereby profit shall accrue to such board
member or trustee or such partnership of which such person is a
member. Such trustee or officer of such institution shall not make any
profit or receive any money for the sale, handling, or disposal of any
crop or crops or property of such institution. Such member, trustee, or
other officer of such institution shall not make or be interested in any
contract for supplies or merchandise for such institution when such
contract or the making of the same is wholly or in part made or
influenced by the action of the board governing such institution or the
trustees thereof or is controlled by any officer of such institution; and
any and all such contracts are declared to be illegal and void, provided
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that any such contracts as are described in this Code section may be
made with a corporation of which any such board member or trustee is
a stockholder if such member or trustee does not vote on or participate
in the making of such contract. No board member or trustee of such
institution shall be prohibited from making contracts for furnishing
supplies to the students or faculty of such institution for their individual use. (Ga. L. 1918, p. 265, § 1; Code 1933, § 89-904; Ga. L. 1990, p.
8, § 45; Ga. L. 2009, p. 453, § 2-3/HB 228.)
OPINIONS OF THE ATTORNEY GENERAL
Transactions between members of
Board of Regents and University System prohibited. — Business transactions between any member of the Board of
Regents and the University System of
Georgia are prohibited absent a statutory

exception permitting the transaction, and
then only if there is no common law conflict creating a breach of the member’s
constitutional fiduciary duty. 2004 Op.
Att’y Gen. No. 2004-7.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 253, 262, 378,
383, 414.
ALR. — Relation as creditor of contracting party as constituting interest
within statute or rule of common law
against public officer being interested in
contract with the public, 73 ALR 1352.
Relationship as disqualifying interest
within statute making it unlawful for an

officer to be interested in a public contract,
74 ALR 792.
Member of governmental board voting
on measure involving his personal interest, 133 ALR 1257.
Public officer’s relation to corporation as
officer or stockholder as constituting interest within statute or rule of common
law against public officer being interested
in contract public, 140 ALR 344.

45-10-41. Penalty for profiting from contracts with state institutions generally; discharge from office.
Any member of the Board of Regents of the University System of
Georgia or of the Board of Human Services or any trustee or other
officer of any institution supported wholly or in part by state funds who
violates Code Section 45-10-40 shall be guilty of a misdemeanor and,
upon conviction thereof, shall be punished as prescribed in Code Section
17-10-3. If any member of the Board of Regents of the University
System of Georgia or of the Board of Human Services is found guilty of
violating Code Section 45-10-40, his office shall become vacant; and it is
the duty of the Governor, where the power to fill the vacancy is lodged
in the Governor, to appoint some other person to fill the vacancy. If any
trustee or other officer of such institution is found guilty of violating
Code Section 45-10-40, he shall be discharged from his office in such
institution and shall not be eligible to be reelected or reappointed to
such office; and the vacancy shall be filled by the board or the authority
which, under the law, has the right to fill such vacancy. (Ga. L. 1918, p.
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266, § 2; Code 1933, § 89-9915; Ga. L. 1990, p. 8, § 45; Ga. L. 2009, p.
453, § 2-3/HB 228.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 375.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 450, 452, 453.
ALR. — Relation as creditor of contracting party as constituting interest
within statute or rule of common law
against public officer being interested in
contract with the public, 73 ALR 1352.

Public officer’s relation to corporation as
officer or stockholder as constituting interest within statute or rule of common
law against public officer being interested
in contract public, 140 ALR 344.
Removal of public officers for misconduct during previous term, 42 ALR3d 691.

45-10-42. Reporters for State Board of Workers’ Compensation
may sell transcripts to state agencies.
Notwithstanding any other provision of Part 1 of this article or any
other provision of this Code, public officers and employees who are
reporters for the State Board of Workers’ Compensation may, for
themselves or on behalf of any business entity, when providing transcripts of records to parties under subsection (g) of Code Section
34-9-102, sell such transcripts to any agency of the state and receive
compensation therefor. (Code 1981, § 45-10-42, enacted by Ga. L. 1983,
p. 719, § 2.)
OPINIONS OF THE ATTORNEY GENERAL
Transcripts as state property. — Inasmuch as the court reporters are
full-time employees of the State Board of
Workers’ Compensation, the transcripts
which are produced by those court reporters are property of the State Board of
Workers’ Compensation. 1986 Op. Att’y
Gen. No. 86-47.
Sale of transcripts. — Court reporters

for the State Board of Workers’ Compensation may sell workers’ compensation
transcripts to state agencies at any time
when providing such transcripts to a
party to the case, but court reporters may
not sell transcripts of workers’ compensation hearings to third parties which are
not state agencies. 1986 Op. Att’y Gen. No.
86-47.

PART 3
CONTRACTS OF COUNTY COMMISSIONERS WITH COUNTY
45-10-60. Requirements for sales of real property by county
commissioner to county.
Notwithstanding any other provision of general or local law, a county
commissioner or member of a board of county commissioners may sell
real property to the county if all of the following conditions are met:
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(1) The real property which is the subject of the sale is adjacent to
a landfill owned and operated by the county;
(2) The real property which is the subject of the sale is to be used
by the county in connection with the operation of the landfill;
(3) The sale price of the real property does not exceed the lowest of
three appraisals of the fair market value of the property made by
three appraisers appointed by the probate judge of the county; and
(4) Disclosure of the sale is made as required by Code Section
16-10-6. (Code 1981, § 45-10-60, enacted by Ga. L. 1984, p. 619, § 1.)
PART 4
HOLDING OF ADDITIONAL OFFICES BY NONELECTIVE STATE
OFFICERS OR EMPLOYEES
45-10-70. Holding office in political subdivision, political party,
or political organization by nonelective state officers
or employees.
No rules or regulations of any state agency, department, or authority
shall prohibit nonelective officers or employees of this state from
offering for or holding any elective or appointive office of a political
subdivision of this state or any elective or appointive office of a political
party or political organization of this state, provided that the office is
not full time and does not conflict with the performance of the official
duties of the person as a state employee. (Code 1981, § 45-10-70,
enacted by Ga. L. 1985, p. 427, § 1.)
JUDICIAL DECISIONS
No effect on O.C.G.A. § 42-9-15. —
O.C.G.A. § 45-10-70 does not expressly or
impliedly repeal O.C.G.A. § 42-9-15. It is
reasonable for the General Assembly to
loosen its limitations on political activity
for state employees generally in the first
provision, while continuing to prohibit
pardon and parole board members and
employees from engaging in political activity in the second provision. MacKenzie
v. Snow, 675 F. Supp. 1333 (N.D. Ga.
1987).

Termination not constitutional violation. — Termination of the plaintiff ’s
position as a parole review officer of the
board of pardons and paroles after the
officer’s election to county and state political party committees, does not violate the
officer’s constitutional rights of due process and equal protection or the officer’s
constitutionally protected rights of political speech and association. MacKenzie v.
Snow, 675 F. Supp. 1333 (N.D. Ga. 1987).

OPINIONS OF THE ATTORNEY GENERAL
No effect on O.C.G.A. § 42-9-15. —
O.C.G.A. § 45-10-70 does not repeal, supersede, or otherwise modify O.C.G.A.

§ 42-9-15 as it applies to the political
activities of a full-time employee of the
State Board of Pardons and Paroles since
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§ 45-10-70 only prohibits the promulgation of rules and regulations affecting an
employee’s ability to engage in certain
political activity. 1987 Op. Att’y Gen. No.
87-16.
Rule consistent with section. —
State Personnel Board Rules and Regulations, Section 3.500, Political Activity, as
amended, are consistent with O.C.G.A.
§ 45-10-70. 1987 Op. Att’y Gen. No. 87-16.
Prohibited employment. — An individual may not be employed by the Georgia Bureau of Investigation Division of
Forensic Sciences at the same time that
the individual is a county deputy coroner.
1997 Op. Att’y Gen. No. 97-21.
Board of Regents may prohibit employ-

45-10-80

ees from seeking or holding state or elective office while actively employed by the
University System. 1998 Op. Att’y Gen.
No. 98-5.
Service as mayor and assistant district attorney. — Because there exists a
conflict between the performance of the
official duties as an assistant district attorney in the Northern Judicial Circuit of
Georgia and those of the mayor of Comer,
Georgia, offering for or holding that elective office while employed as an assistant
district attorney in the Northern Judicial
Circuit of Georgia would be prohibited by
O.C.G.A. § 45-10-70. 2002 Op. Att’y Gen.
No. U2002-7.

RESEARCH REFERENCES
ALR. — Validity, construction, and effect of state statutes restricting political

activities of public officers or employees,
51 ALR4th 702.

PART 5
FAMILY MEMBERS OF PUBLIC EMPLOYEES
Editor’s notes. — Ga. L. 2005, p. 859,
§ 28/HB 48, not codified by the General
Assembly, provides that the provisions of

that Act do not apply to any violation
occurring prior to January 9, 2006.

45-10-80. Public officers prohibited from advancing, employing,
or advocating the employment of family members.
(a) A public officer, as defined in subparagraphs (A) through (E) of
paragraph (22) of Code Section 21-5-3, is prohibited from advocating for
or causing the advancement, appointment, employment, promotion, or
transfer of a member of his or her family, as such term is defined in
Code Section 21-5-3, to an office or position to become a public
employee, as defined in paragraph (3) of subsection (a) of Code Section
45-1-4, that pays an annual salary of $10,000.00 or more or its
equivalent.
(b) Any person advanced, appointed, employed, promoted, or transferred in violation of this Code section shall not be entitled to any
payment, salary, or benefits received for any position so illegally
obtained; and any person who receives payment, salary, or benefits for
a position obtained in violation of this Code section shall be required to
reimburse the state for all amounts so received. (Code 1981, § 45-10-80,
enacted by Ga. L. 2005, p. 859, § 25/HB 48; Ga. L. 2006, p. 72, § 45/SB
465.)
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Law reviews. — For article on 2005
enactment of this Code section, see 22 Ga.
St. U.L. Rev. 119 (2005).

PART 6
LEGISLATIVE ETHICS
Editor’s notes. — The former part
consisted of Code Sections 45-10-90
through 45-10-94, relating to the Joint
Legislative Ethics Committee, and was
based on Ga. L. 2005, p. 859, § 26/HB 48;
Ga. L. 2010, p. 838, § 10/SB 388 and was
repealed by Ga. L. 2010, p. 1173, § 29/SB
17, effective January 10, 2011.
Ga. L. 2010, p. 1173, § 1/SB 17, not
codified by the General Assembly, pro-

vides: ‘‘This Act shall be known and may
be cited as the ‘Georgia Government
Transparency and Campaign Finance Act
of 2010.’ ’’
Ga. L. 2010, p. 1173, § 30/SB 17, not
codified by the General Assembly, provides, in part, that this Act applies to all
reports filed on and after January 10,
2011.

45-10-90. Definitions.
As used in this part, the term:
(1) ‘‘Abuse of official power’’ means threatening to use the powers
or personnel of a state entity for personal purposes of coercion,
retaliation, or punishment.
(2) ‘‘Clerical officer’’ means the Clerk of the House of Representatives or the Secretary of the Senate.
(3) ‘‘Committee’’ means the House Committee on Ethics or the
Senate Ethics Committee.
(4) ‘‘Conflict of interest’’ means an individual has multiple interests and uses his or her official position to exploit, in some way, his or
her position for his or her own direct, unique, pecuniary, and personal
benefit.
(5) ‘‘Employee’’ means any person who is employed by the legislative branch of state government.
(6) ‘‘Improper conduct’’ means a member of the General Assembly:
(A) Engages in conduct that is a conflict of interest;
(B) Engages in conduct that is an abuse of official power; or
(C) Illegally uses an employee in a political campaign.
(7) ‘‘Member of the General Assembly’’ means any person elected
and certified as a member of the General Assembly.
(8) ‘‘Sexual harassment’’ means making sexual advances, requesting sexual favors, or other verbal or physical conduct of a sexual
nature when:
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(A) Submission to such conduct is made explicitly or implicitly a
term or condition of an individual’s employment;
(B) Submission to or rejection of such conduct by an individual is
used as a basis for employment decisions affecting the employee; or
(C) Such conduct interferes with the employee’s work performance or creates an intimidating, hostile, or offensive work environment. (Code 1981, § 45-10-90, enacted by Ga. L. 2010, p. 1173,
§ 29/SB 17.)
45-10-91. Method of addressing improper conduct.
(a) Any person may file a complaint with the clerical officer of the
appropriate chamber alleging improper conduct involving a member of
the General Assembly. Any employee may file a complaint with the
clerical officer of the appropriate chamber alleging sexual harassment
by a member of the General Assembly. The clerical officer shall
designate the place where such complaints may be filed, provide
instruction necessary to properly submit a complaint, and prescribe
forms for such complainants. Complaints shall be submitted in writing
and verified under oath to the best information, knowledge, and belief
of such person. The complaint shall include a statement by the
complainant as to whether or not in filing the complaint he or she is
acting as an agent, paid or otherwise, for any other person. Any person
who knowingly provides false information in executing a complaint
under this Code section commits the offense of false swearing within
the meaning of Code Section 16-10-71.
(b) The clerical officer shall forward, within one business day of
receipt, the original complaint and all materials appended to such
complaint in a confidential report to the presiding officer of the
appropriate chamber and to the chairperson of the House Committee on
Ethics or the chairperson of the Senate Ethics Committee, as appropriate. (Code 1981, § 45-10-91, enacted by Ga. L. 2010, p. 1173, § 29/SB
17; Ga. L. 2013, p. 540, § 8/HB 142.)
Law reviews. — For article on the
2013 amendment of this Code section, see
30 Ga. St. U.L. Rev. 129 (2013).

45-10-92. Abuse of power and improper use of state employees
by General Assembly members.
(a) The committee shall serve the person against whom any complaint is made a copy of the complaint by hand delivery or statutory
overnight delivery or mailed by certified mail, return receipt requested,
within five business days of the committee’s receipt of such complaint.
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(b) The committee shall conduct a preliminary investigation of the
merits of such complaint. If a complaint alleges a violation by one of the
members of the committee, such member shall recuse himself or
herself. If there are found no reasonable grounds to believe that
improper conduct or sexual harassment has occurred, the complaint
shall be dismissed, subject to being reopened upon discovery of additional evidence or relevant material. The committee shall not be
required to conduct a hearing if there are no reasonable grounds to
believe that improper conduct or sexual harassment has occurred. If the
committee determines that there are such reasonable grounds to
believe that improper conduct or sexual harassment has occurred, it
shall give notice by summoning the persons believed to have committed
the violation to a hearing. The rules of the committee shall be invoked
if a hearing occurs. The committee may report suspected violations of
law to the appropriate law enforcement authority.
(c) Nothing in this Code section shall be construed to limit or
encumber the right of the committee to initiate on probable cause an
investigation on its own cognizance as it deems necessary to fulfill its
obligations to investigate improper conduct or sexual harassment.
(d) The committee shall adopt a retention standard for complaints
and documents attached thereto. (Code 1981, § 45-10-92, enacted by
Ga. L. 2010, p. 1173, § 29/SB 17.)
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CHAPTER 11
MISCELLANEOUS OFFENSES CONCERNING PUBLIC
OFFICERS AND EMPLOYEES
Sec.
45-11-1.
45-11-2.
45-11-3.
45-11-4.
45-11-5.
45-11-6.

Offenses involving public records, documents, and other
items.
Selling office or dividing fees.
Assault under color of office.
Unprofessional conduct; misdemeanor; applicability.
Extortion generally.
Demanding more than legal
fees for advertising.

Cross references. — Further provisions regarding criminal penalties for actions constituting abuse of governmental

Sec.
45-11-7.

Retaining compensation for legal advertisements.
45-11-8. Engaging in bail bond business.
45-11-9. Discrimination against optometrists or physicians in suggestions for visual care.
45-11-10. Coercion of other officer or employee to give anything of value
for political purposes.

office, § 16-10-1 et seq. Penalty for failure
of public officer to carry out duty conferred
by election laws, § 21-2-596.

RESEARCH REFERENCES
ALR. — Liability of governmental unit
for intentional assault by employee other
than police officer, 17 ALR4th 881.

45-11-1. Offenses involving public records, documents, and
other items.
(a) If any public officer or other person shall steal, embezzle, alter,
corrupt, withdraw, falsify, or avoid any record, process, charter, gift,
grant, conveyance, or contract; or shall knowingly and willfully take off,
discharge, or conceal any issue, forfeited recognizance, or other forfeiture; or shall forge, deface, or falsify any document or instrument
recorded or any registry, acknowledgment, or certificate; or shall alter,
deface, or falsify any minutes, document, book, or any proceeding
whatever of or belonging to any public office within this state; or if any
person shall cause or procure any of these offenses to be committed, or
to be in any manner concerned therein, he shall be guilty of a felony
and, upon conviction thereof, shall be punished by imprisonment and
labor in the penitentiary for not less than two years nor more than ten
years.
(b) Whosoever, without authority and with the intention of converting to his own or another’s use, willfully conceals any record, book, or
document while on the premises of any public office or willfully removes
any book, document, record, or other property from any such office shall
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be guilty of stealing such property. Proof of the concealment of such
record or other office property while still on the premises shall be
prima-facie evidence of intent to steal.
(c) A public officer or employee may detain and question any person
whose conduct causes reasonable ground for suspicion that such person
is engaging in stealing or criminal damage to the records in a public
office.
(d) A public officer or employee causing the arrest or detention of any
person pursuant to this Code section shall not be held civilly liable for
slander, malicious prosecution, false imprisonment, malicious arrest,
assault and battery of the person, physical injuries and mental suffering, or any other suit for damages arising from such arrest, whether
such arrest takes place on the public property or after close pursuit
from such premises by such officer; provided, however, that, in causing
the arrest of such person, the officer or employee had probable cause at
the time of such arrest to believe that the person was committing
unlawful acts relating to public documents and the arrest and detention
were under reasonable circumstances.
(e) Upon presentation of affirmative proof, the Secretary of State or
his or her designee or, with respect to the Georgia Archives, the Board
of Regents of the University System of Georgia may initiate action
through the Attorney General or other appropriate jurisdiction to
prevent the sale, transfer, conveyance, destruction, or alienation of any
records, books, documents, or other office property which has been
unlawfully removed from any public office or public officer or employee.
Upon request of the Secretary of State or his or her designee or the
Board of Regents of the University System of Georgia, the Attorney
General or other appropriate jurisdiction shall have the authority to
enjoin, recover, and replevin such records, books, documents, or other
office property.
(f ) As used in this Code section, the term:
(1) ‘‘Records, books, documents, or other office property’’ means,
but is not limited to, all books, plates, pictures, photographs, films,
engravings, paintings, drawings, maps, newspapers, magazines,
pamphlets, broadsides, personal papers, organization records, documents, letters, public records, microforms, sound recordings, audiovisual materials in any format, magnetic or other tapes, electronic
data processing records, artifacts, or other documentary, written, or
printed material, regardless of physical form or characteristics,
belonging to, on loan to, or otherwise in the custody of any public
office;
(2) ‘‘Public office’’ means any office held, used, or controlled for
public purposes by any department, agency, board, or branch of state,
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county, or municipal government without reference to the ownership
of the building or of the realty on which it is situated. Such term
includes any archives, library, or records storage area maintained by
such governments;
(3) ‘‘Avoid’’ means to annul, cancel, make void, destroy the efficacy
of, or destroy without authority any record, book, document, or other
office property;
(4) ‘‘Public officer or employee’’ means any officer or employee
having custody of or responsibility for any records, books, documents,
or other office property referred to in this Code section. (Laws 1833,
Cobb’s 1851 Digest, p. 805; Code 1863, § 4366; Code 1868, § 4404;
Code 1873, § 4471; Code 1882, § 4471; Penal Code 1895, § 280;
Penal Code 1910, § 284; Code 1933, § 89-9903; Ga. L. 1977, p. 568,
§ 1; Ga. L. 2004, p. 591, § 1; Ga. L. 2013, p. 594, § 2-2/HB 287.)
JUDICIAL DECISIONS
Protection only to property of public office. — In view of the history of this
section and the language of the section
itself, it was enacted as a protection alone
to records, books, papers, etc., belonging
to public offices within this state.

Brusnighan v. State, 86 Ga. App. 340, 71
S.E.2d 698 (1952).
Cited in Matthews v. Reid, 94 Ga. 461,
19 S.E. 247 (1894); Ledford v. State, 19
Ga. App. 610, 91 S.E. 924 (1917).

OPINIONS OF THE ATTORNEY GENERAL
Correction or amendment of records not prohibited. — As part of the
ordinary operation of state government,
public records have to be corrected, updated, or amended to show present facts
and from reading this section, it does not
appear that the General Assembly intended to impede the ordinary operation
of state government; but rather, it appears
that the General Assembly intended to

prohibit persons from wrongfully taking
or wrongfully altering public records to
reflect false information; therefore, this
section does not prohibit the correcting,
updating, or amending of public records
under the direction of the public official
charged with the duty and responsibility
of maintaining those records. 1978 Op.
Att’y Gen. No. 78-38.

RESEARCH REFERENCES
Am. Jur. 2d. — 66 Am. Jur. 2d, Records
and Recording Laws, §§ 12, 13.
C.J.S. — 76 C.J.S., Records, § 69 et
seq.
ALR. — What amounts to asportation
which will support charge of larceny, 19
ALR 724; 144 ALR 1383.
Statute relating to offense of misappro-

priating or embezzling public money or
property as applicable to one not in possession, 128 ALR 1373.
What constitutes a public record or document within statute making falsification, forgery, mutilation, removal, or other
misuse thereof an offense, 75 ALR4th
1067.
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45-11-2. Selling office or dividing fees.
If any person who has been elected to any office shall sell or farm out
said office; or if any person shall purchase or agree to give any money or
other thing of value to a person elected for the privilege of exercising the
duties of said office; or if any person shall promise or agree to divide the
profits, fees, or emoluments of said office with the person so elected, he
shall be guilty of a felony and, upon conviction thereof, shall be
punished by confinement and labor in the penitentiary for not less than
one year nor more than three years. (Ga. L. 1871-72, p. 285, §§ 1, 2;
Code 1873, § 4472; Code 1882, § 4472; Penal Code 1895, § 281; Penal
Code 1910, § 285; Code 1933, § 89-9904.)
Cross references. — Buying or selling
of votes, § 21-2-570.
JUDICIAL DECISIONS
Payment of deputy out of fees. — An
agreement to pay a deputy out of the fees
and profits of the office is not opposed to

this section. Bynum v. Knighton, 137 Ga.
250, 73 S.E. 400, 1913A Ann. Cas. 903
(1911).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 452.

45-11-3. Assault under color of office.
Any officer of this state who shall assault or beat any individual
under color of his office or commission without a lawful justification to
do so shall be guilty of a misdemeanor. (Laws 1833, Cobb’s 1851 Digest,
p. 806; Code 1863, § 4371; Code 1868, § 4409; Code 1873, § 4477; Code
1882, § 4477; Penal Code 1895, § 284; Penal Code 1910, § 288; Code
1933, § 89-9906.)
Cross references. — Prohibition of
corporal
punishment
of
inmates,
§ 42-5-58.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 369, 374.
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 437, 445, 446.
ALR. — What constitutes offense of
official oppression, 83 ALR2d 1007.

Right of peace officer to use deadly force
in attempting to arrest fleeing felon, 83
ALR3d 174.
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45-11-4. Unprofessional conduct; misdemeanor; applicability.
(a) As used in this Code section, the term:
(1) ‘‘County officer’’ means any elected county officer, including the
judge of the probate court, clerk of the superior court, tax receiver, tax
collector, and tax commissioner where such office has replaced the tax
receiver and tax collector, and any county commissioner.
(2) ‘‘Municipal officer’’ means any mayor or elected member of any
municipal governing authority.
(3) ‘‘Public officer’’ means a county officer, a municipal officer, and
state officials as provided in Code Section 45-15-11.
(b) A public officer may be charged under this Code section for:
(1) Malpractice, misfeasance, or malfeasance in office;
(2) Using oppression or tyrannical partiality in the administration
or under the color of his or her office;
(3) When required by law, willfully refusing or failing to preside in
or hold his or her court at the regular terms thereof, or when it is his
or her duty under the law to do so;
(4) Using any other deliberate means to delay or avoid the due
course or proceeding of law; or
(5) Willfully and knowingly demanding more cost than he or she is
entitled to by law in the administration and under color of his or her
office.
(c) A conviction for violating subsection (b) of this Code section shall
be punished as for a misdemeanor, and upon conviction in a court of
competent jurisdiction, the accused shall be removed from office.
(d) This Code section shall only apply to a public officer charged
under subsection (b) of this Code section. This Code section shall not
apply when a public officer is charged with any other crime alleged to
have occurred while such official was in the performance of an official
duty.
(e) This Code section shall only apply to a public officer holding office
at the time of indictment and not to former office holders. (Laws 1833,
Cobb’s 1851 Digest, pp. 644, 809; Code 1863, § 4391; Ga. L. 1865-66, p.
233, § 1; Code 1868, § 4432; Ga. L. 1873, p. 23, § 1; Code 1873, § 4504;
Code 1882, § 4504; Ga. L. 1895, p. 63, § 1; Penal Code 1895, §§ 291,
292; Penal Code 1910, §§ 295, 296; Code 1933, §§ 89-9907, 89-9908;
Ga. L. 1967, p. 858, § 1; Ga. L. 1975, p. 1325, § 1; Ga. L. 1983, p. 884,
§ 3-33; Ga. L. 1984, p. 22, § 45; Ga. L. 1988, p. 298, § 1; Ga. L. 1990,
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p. 1969, § 1; Ga. L. 2001, p. 487, § 3; Ga. L. 2011, p. 59, § 1-67/HB 415;
Ga. L. 2014, p. 866, § 45/SB 340; Ga. L. 2016, p. 186, § 8/HB 941.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘means’’ for ‘‘shall mean’’ in paragraphs
(a)(1), (a)(2), and (a)(3).
The 2016 amendment, effective July
1, 2016, substituted ‘‘misdemeanor, and
upon’’ for ‘‘misdemeanor and, upon’’ in
subsection (c); deleted former subsection
(f ), which read: ‘‘Any indictment brought
pursuant to subsection (b) of this Code
section shall specially set forth the merits
of the complaint against the accused public officer. A copy of the proposed bill of
indictment shall be served on the accused
public officer at least 15 days before it is
presented to the grand jury.’’; deleted former subsection (g), which read: ‘‘The accused shall have the right to appear before
the grand jury to make such sworn statement as he or she shall desire at the
conclusion of the presentation of the
state’s evidence. The accused shall not be
subject to examination, either direct or
cross, and shall not have the right individually or through his or her counsel to
examine the state’s witnesses. The accused and his or her counsel shall have
the right to be present during the presentation of all evidence and alleged statements of the accused on the proposed
indictment, presentment, or accusation,
after which the accused and his or her
counsel shall retire instanter from the
grand jury room to permit the grand jury
to deliberate upon the indictment.’’; deleted former subsection (h), which read:
‘‘At any time during the presentation of
evidence or during deliberations, the
grand jury may amend the indictment or
instruct the district attorney to cause a
new indictment to be drawn as in any
other case. In such case, a copy of the
amendment or new indictment, if it re-

lates to the accused public official, shall be
provided to the accused public official and
his or her counsel.’’; and deleted former
subsection (i), which read: ‘‘If a true bill is
returned by the grand jury, the indictment
shall, as in other cases, be published in
open court and shall be placed on the
superior court criminal docket of cases to
be tried by a trial jury.’’
History of Code section. — This Code
section is partially derived from the decision in Kent v. State, 18 Ga. App. 30, 88
S.E. 913 (1916).
Cross references. — Indictment of
peace officer for crime in performance of
duties, § 17-7-52. Affording of rights provided by section to state official charged by
indictment with misfeasance or malfeasance in office, § 45-15-11.
Editor’s notes. — Ga. L. 2001, p. 487,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Corruption Prevention Act.’ ’’
Ga. L. 2001, p. 487, § 6, not codified by
the General Assembly, provides that the
provisions of Sections 3 and 4 of the Act
shall apply to crimes committed before,
on, and after April 20, 2001.
Ga. L. 2011, p. 59, § 1-1, not codified by
the General Assembly, provides: ‘‘This Act
shall be known and may be cited as the
‘Jury Composition Reform Act of 2011.’ ’’
Law reviews. — For article, ‘‘Georgia
Local Government Officials and the Grand
Jury,’’ see 26 Ga. St. B.J. 50 (1989). For
article, ‘‘Local Government Law,’’ see 53
Mercer L. Rev. 389 (2001). For survey
article on local government law for the
period from June 1, 2002 to May 31, 2003,
see 55 Mercer L. Rev. 353 (2003). For
annual survey of local government law,
see 57 Mercer L. Rev. 289 (2005). For
survey article on local government law,
see 59 Mercer L. Rev. 285 (2007).
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JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
OFFICIALS INCLUDED
INDICTMENT AND RIGHT TO HEARING
MALPRACTICE IN OFFICE
General Consideration
Constitutionality. — The constitutionality of O.C.G.A. § 45-11-4 has been
upheld, on the reasoning that public officials, who are peculiarly subject to complaint as to performance of their duties,
may appear before the grand jury in the
interest of preventing indictment on frivolous accusations. Mapp v. State, 204 Ga.
App. 647, 420 S.E.2d 615 (1992).
O.C.G.A. § 45-11-4 not unconstitutionally vague or indefinite. — This
section is not unconstitutional for the reason that the expression ‘‘malpractice in
office’’ is too vague and indefinite to apprise the defendant of the conduct proscribed by that section because the expression is made sufficiently definite by
construing the section in connection with
the laws defining the official’s duties.
Steele v. State, 227 Ga. 653, 182 S.E.2d
475 (1971).
The question as to whether malpractice
has been committed can only be answered
by considering the laws defining the particular official’s duties along with the malpractice statute; only by reading those
provisions into this section is it made
sufficiently definite to satisfy the requirements of a valid penal statute. Cargile v.
State, 67 Ga. App. 610, 21 S.E.2d 326
(1942); Phillips v. State, 127 Ga. App. 499,
194 S.E.2d 278 (1972).
No equal protection violation. —
Conspiracy to commit murder is in no way
similar to any crime for which a public
officer would be entitled to appear before a
grand jury; and thus this section does not
violate the equal protection rights of a
defendant so charged, under either the
federal or the state Constitution. Orkin v.
State, 236 Ga. 176, 223 S.E.2d 61 (1976).
O.C.G.A. § 45-11-4, by affording only
certain enumerated officials the privilege
of appearing before the grand jury prior to
indictment, does not violate the equal pro-

tection clauses of the state and federal
constitutions. State v. Deason, 259 Ga.
183, 378 S.E.2d 120 (1989).
Purpose of O.C.G.A. § 45-11-4. — It is
apparent that the legislature intended by
this enactment to require faithfulness to
public trust upon the part of the officials
therein named. To secure this conduct the
officials not only are required to perform
the acts required of them by law, but are
equally forbidden to commit under the
color of office acts not authorized by law.
Cargile v. State, 67 Ga. App. 610, 21
S.E.2d 326 (1942).
O.C.G.A. § 45-11-4 furthers the legitimate state interest of protecting certain
government officials, vested with the authority to exercise discretion, against possible frivolous indictments pursued by
persons aggrieved by the exercise of that
discretion because the legislative rationale is that, if these officials do not have
such protection, their reputation and performance of their duties could be compromised while they are defending baseless
charges; by enacting O.C.G.A. § 17-7-52,
the General Assembly intended to afford
peace officers the enhanced protections
given to other public officials regarding
accusations arising from the performance
or nonperformance of their official duties,
and thus, the legitimate purpose of
O.C.G.A. § 17-7-52, in conjunction with
§ 45-11-4, is to protect peace officers from
harassing or frivolous charges before the
grand jury. State v. Smith, 286 Ga. 409,
688 S.E.2d 348 (2010).
Grand jury power not limited. — It
was not the intention to limit the power of
the grand jury to cases in which there
should be a prosecutor. Groves v. State, 73
Ga. 205 (1884).
Under O.C.G.A. § 45-11-4(g), a public
officer who was accused of unprofessional
conduct had the right to appear before the
grand jury to make such sworn statement
as desired at the conclusion of the presen-
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tation of the state’s evidence; however, a
public official who was the topic of a critical grand jury presentment did not have
any right to maintain the secrecy of the
document in circumstances in which, contrary to the provisions of O.C.G.A.
§ 15-12-80, the grand jury caused the
premature release of its presentments by
giving them to the county attorney, before
presenting them to the superior court for
publication. Decatur County v. Bainbridge
Post Searchlight, Inc., 280 Ga. 706, 632
S.E.2d 113 (2006).
Rational basis for special protection of officials. — The dual dangers
that the grand jury will be influenced by
extra-legal, political considerations to return an unfounded indictment against a
public official and that such indictment
will cause disrespect of the public office
are legitimate concerns of the state, providing a rational basis on which it could
provide special protection from unfounded
malfeasance in office charges or indictments of its commissioned officials, county
judges, justices of the peace, and county
commissioners.
The
procedures
of
O.C.G.A. § 45-11-4 are the means of effecting this policy. Sweeney v. Balkcom,
358 F.2d 415 (5th Cir. 1966).
Cumulative methods for removal.
— The constitutional and legislative
method for removing officers do not conflict with this section, they are cumulative. Kent v. State, 18 Ga. App. 30, 88 S.E.
913 (1916).
A special law for the removal of
certain county commissioners by the
judge of the superior court is not invalid
as controverting this section. Smith v.
Duggan, 153 Ga. 463, 112 S.E. 458 (1922).
Ga. L. 1943, p. 284, § 7 (see now
O.C.G.A. § 45-15-11) was enacted pursuant to the provisions of former
Code 1933, §§ 89-9907 and 89-9908 (see
now O.C.G.A. § 45-11-4), and was applicable only to state officials who hold
an office created under the Constitution or
laws of this state. Jones v. Mills, 216 Ga.
616, 118 S.E.2d 484 (1961).
Punishment upon conviction. —
This section means that any of the officers
charged with the offense therein named
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shall, upon a legal conviction in a court
having jurisdiction, be punished as for a
misdemeanor and removed from office.
Cargile v. State, 194 Ga. 20, 20 S.E.2d
416, answer conformed to, 67 Ga. App.
610, 21 S.E.2d 326 (1942).
Cited in Moore v. State, 64 Ga. App.
171, 12 S.E.2d 410 (1940); Cadle v. State,
101 Ga. App. 175, 113 S.E.2d 180 (1960);
Phillips v. State, 229 Ga. 313, 191 S.E.2d
61 (1972); Lowndes County v. Dasher, 229
Ga. 289, 191 S.E.2d 82 (1972); White v.
State, 132 Ga. App. 62, 207 S.E.2d 577
(1974); State v. Hollomon, 132 Ga. App.
304, 208 S.E.2d 167 (1974); Holloman v.
State, 133 Ga. App. 275, 211 S.E.2d 312
(1974); White v. State, 233 Ga. 593, 212
S.E.2d 777 (1975); Popham v. State, 138
Ga. App. 876, 227 S.E.2d 825 (1976); Reed
v. State, 148 Ga. App. 264, 251 S.E.2d 148
(1978); Thompson v. Macon-Bibb County
Hosp. Auth., 246 Ga. 777, 273 S.E.2d 19
(1980); Knowles v. State, 159 Ga. App.
239, 283 S.E.2d 51 (1981); Quillan v.
State, 160 Ga. App. 167, 286 S.E.2d 503
(1981); Palmer v. Wilkins, 163 Ga. App.
104, 294 S.E.2d 355 (1982); Cook v. State,
256 Ga. 808, 353 S.E.2d 333 (1987);
Tostensen v. State, 190 Ga. App. 423, 379
S.E.2d 9; Powell v. State, 191 Ga. App.
616, 382 S.E.2d 634 (1989); Sauls v. State,
220 Ga. App. 115, 468 S.E.2d 771 (1996);
Atkinson v. State, 263 Ga. App. 274, 587
S.E.2d 332 (2003).
Officials Included
Peace officers. — When the General
Assembly modified O.C.G.A. § 45-11-4 in
1990 to make plain that its protections
encompassed those formerly in office, it
fully realized that O.C.G.A. § 17-7-52
mandated that such protections be extended to peace officers. Dudley v. State,
273 Ga. 466, 542 S.E.2d 99 (2001).
When the defendant quashed the indictment against the defendant due to the
state’s failure to allow the defendant to
appear before the grand jury as was the
defendant’s right as a police officer under
O.C.G.A. §§ 17-7-52 and § 45-11-4, the
state did not appeal as was the state’s
right under O.C.G.A. § 5-7-1(a)(1); the
state instead obtained an accusation
against the defendant, and the trial court
quashed the accusation due to the state’s
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failure to allow the defendant to appear
before the grand jury, thus, the state could
not argue, in opposing the defendant’s
motion to quash the accusation, that the
defendant was not performing the defendant’s official duties at the time of the
alleged criminal conduct. Furthermore,
since the trial court had previously decided this issue against the defendant, res
judicata under O.C.G.A. § 9-12-40 barred
further litigation of the issue. State v.
Allen, 262 Ga. App. 724, 586 S.E.2d 378
(2003).
O.C.G.A. § 45-11-4 applicable only
to probate judges, county commissioners, and justices of the peace. —
O.C.G.A. § 45-11-4 does not appear to
apply to all government employees per se,
but to probate judges, county commissioners, and justices of the peace who are
charged with malpractice in office. Wages
v. State, 165 Ga. App. 587, 302 S.E.2d 112
(1983) (decided prior to the 1983 amendment, which deleted the reference to justices of the peace, prior to the 1988
amendment, which made O.C.G.A.
§ 45-11-4 also applicable to mayors and
members of municipal governing authorities and prior to the 1990 amendment,
which, in part, further broadened the applicability of O.C.G.A. § 45-11-4).
County commissioners and notaries public. — This section applies to
county commissioners, and since notaries
public are ex officio justices of the peace
notaries are also included in this section.
Dyer v. State, 7 Ga. App. 58, 65 S.E. 1089
(1909).
O.C.G.A. § 45-11-4 applies to deputy
warden and correctional officers. —
Deputy warden and correctional officers
are by virtue of their employment to be
considered as peace officers while performing their duties; they are, like other
public servants charged with acts of tyranny and oppression mentioned in
O.C.G.A. § 45-11-4, entitled to appear before grand jury to extent permitted by
O.C.G.A. § 45-11-4. State v. Roulain, 159
Ga. App. 233, 283 S.E.2d 89 (1981).
Police officer may be charged with
a misdemeanor by accusation in state
court. Sanderson v. State, 217 Ga. App. 51,
456 S.E.2d 667 (1995).
O.C.G.A. § 45-11-4 inapplicable to
official resigning position prior to in-
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dictment. — As O.C.G.A. § 45-11-4 applies to state officials, a court clerk who
resigned post prior to the institution of
any proceedings against the clerk is not
covered. To be eligible for the provisions of
O.C.G.A. § 45-11-4, a party must be a
state official when an indictment is presented. Axson v. State, 174 Ga. App. 236,
329 S.E.2d 566 (1985).
Since a defendant was an investigator
for the district attorney when the criminal
acts at issue occurred, but had been discharged from that position prior to indictment, there was no merit in the defendant’s argument that the protections of
O.C.G.A. § 17-7-52 and § 45-11-4 should
be extended to one who is charged with
official misdeeds but who is no longer
employed as a government official or
peace officer when proceedings against
that former official are commenced. Lundy
v. State, 195 Ga. App. 682, 394 S.E.2d 559
(1990).
A councilperson of a municipality is
simply not one of the officials covered
by this section. Humphrey v. State, 231
Ga. 855, 204 S.E.2d 603, cert. denied, 419
U.S. 839, 95 S. Ct. 68, 42 L. Ed. 2d 66
(1974).
No special privileges for officer
charged with crime. — When the special presentment in a conspiracy to defraud a county case does not charge a
superior court judge with malfeasance or
malpractice in office, the judge was not
entitled, merely by virtue of the fact of
occupying a high office in the state, to the
special privileges accorded the holders of
such offices under the provisions of this
section. Clinkscales v. State, 102 Ga. App.
670, 117 S.E.2d 229 (1960).
When a county officer is indicted for a
crime, but not specifically the crime of
malpractice in office under this section,
and the crime charged does not by its
statutory definition include an act of malfeasance or malpractice in office as a necessary ingredient thereof, such public officer is not entitled to the privileges of this
section. Under these circumstances, the
fact that the indictment alleges, or in
proving the crime charged the proof would
show, that in committing the crime
charged the defendant committed an act
which would constitute malpractice in of-
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fice would not make the indictment one so
charging defendant under this section.
Abercrombie v. State, 125 Ga. App. 402,
188 S.E.2d 160 (1972).
Indictment provisions of O.C.G.A.
§ 45-11-4 inapplicable to police officers involved in burglary. — Ga. L.
1975, p. 607, § 1 (see now O.C.G.A.
§§ 17-7-52) and provisions of former Code
1933, §§ 89-9907 and 89-9908 (see now
O.C.G.A. § 45-11-4) regarding indictment
did not apply to defendants employed as
city police officers and who, while in uniform during hours on duty, transported
certain confederates to a private building
for purpose of burglarizing the building.
Mize v. State, 152 Ga. App. 190, 262
S.E.2d 492 (1979); Morrill v. State, 216
Ga. App. 468, 454 S.E.2d 796 (1995).
Grand jury testimony of former police officer excluded. — O.C.G.A.
§ 45-11-4(e), which stripped former police
officer’s rights to avoid cross-examination
and have the officer’s attorney present
during grand jury testimony, could not
constitutionally be applied retroactively,
and the trial court properly excluded the
officer’s grand jury testimony obtained in
violation of the officer’s rights under the
former version of this section. State v.
Lindsay, 255 Ga. App. 464, 566 S.E.2d 41
(2002).
Indictment and Right to Hearing
This section provides the public official defendant two important rights:
(1) the right to be served with a copy of the
indictment prior to its being laid before
the grand jury; and (2) the right to appear
with witnesses before and to be heard by
the grand jury. Sweeney v. Balkcom, 358
F.2d 415 (5th Cir. 1966).
Contents of indictment. — This section means that there must be set forth in
the indictment a detailed statement of the
facts upon which the charge is predicated.
Morris v. State, 59 Ga. App. 804, 2 S.E.2d
240 (1939).
The fact that the indictment fails to
charge that the defendant received any
benefit from the commission of defendant’s alleged unlawful and fraudulent
acts and conduct is immaterial. Morris v.
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State, 59 Ga. App. 804, 2 S.E.2d 240
(1939).
Motion to quash indictment denied.
— When a police officer raped a woman in
his custody, he was properly denied the
protection of being permitted to be present
and to make a sworn statement when the
case was presented to the grand jury,
since the performance of official duties
does not include rape. Gober v. State, 203
Ga. App. 5, 416 S.E.2d 292, cert. denied,
203 Ga. App. 906, 416 S.E.2d 292 (1992).
Trial court properly denied defendant’s
demurrer and motion to quash based upon
the state’s alleged violation of defendant’s
rights under O.C.G.A. § 45-11-4(g) and
(h), with regard to the procedure to be
followed when charging a public officer
with a crime, as defendant failed to show
that the state violated any of defendant’s
rights under the statute. Brandeburg v.
State, 292 Ga. App. 191, 663 S.E.2d 844
(2008), cert. denied, 2008 Ga. LEXIS 921
(Ga. 2008).
Motion to quash indictment improperly granted. — Trial court’s order
quashing an indictment filed against the
defendant, a mayor, was reversed, as: (1)
it was undisputed that the defendant was
not charged under O.C.G.A. § 45-11-4(b);
(2) the prosecutor declined to charge the
defendant under that section of the statute; and (3) the fact that the defendant
could have been charged under O.C.G.A.
§ 45-11-4(b) did not entitled the defendant to protection under O.C.G.A.
§§ 45-11-4(f ) and (g). State v. West, 283
Ga. App. 302, 641 S.E.2d 289 (2007).
Notice of grand jury hearing. —
There is no statutory time requirement,
within which notice of the grand jury
hearing must be given, set forth in former
Code 1933, §§ 89-9907 and 89-9908 (see
now O.C.G.A. § 45-11-4), and the five-day
rule required under Ga. L. 1967, p. 226,
§§ 5 and 6 (see now O.C.G.A. § 9-11-6)
was not applicable since that rule applied
only to court hearings on motions, and an
appearance before a grand jury was not a
hearing on a motion. Creamer v. State,
150 Ga. App. 458, 258 S.E.2d 212 (1979).
There is no statutory time requirement
set forth in O.C.G.A. § 45-11-4 as to when
notice of the grand jury hearing must be
given. McWilliams v. State, 177 Ga. App.
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447, 339 S.E.2d 721 (1985).
Notice of specific time and place of
indictment — O.C.G.A. § 45-11-4 must
be construed necessarily to include the
right to notice of the specific time that the
proposed indictment will be before the
grand jury, and common sense requires
that the right to notice also include the
location of the presentment because the
statute unequivocally confers upon the
accused the rights to appear before the
grand jury to make a sworn statement at
the conclusion of the state’s evidence and,
either in person or through counsel, to be
physically present during the state’s presentation of all evidence relevant to the
proposed indictment, presentment, or accusation, O.C.G.A. § 45-11-4(g), and the
task of providing the notice to the accused
of the date, time, and place of the state’s
evidentiary showing logically and pragmatically must lie with the state. State v.
Smith, 286 Ga. 409, 688 S.E.2d 348
(2010).
Notice of presentment required. —
Court of appeals did not err in finding that
the state failed to notify the defendant
when the proposed indictment would be
presented and in directing that the defendant’s convictions be set aside because
notice of the specific time and place of the
grand jury presentment was required to
be provided to the defendant by the state;
timely serving the accused with a copy of
the proposed bill of indictment but failing
to timely inform the accused of when and
where the reckoning with the grand jury
will occur is not substantial compliance
with the requirements of O.C.G.A.
§§ 17-7-52 and 45-11-4 in regard to notification to the accused, and the required
notice of the date, time, and location of the
expected grand jury presentment implicit
in § 45-11-4(g) is that of reasonable notice, that is, notice calculated to provide
the accused a fair and full opportunity to
exercise
the
rights
provided
by
§ 45-11-4(g). State v. Smith, 286 Ga. 409,
688 S.E.2d 348 (2010).
Waiver of grand jury appearance. —
A defendant justice of the peace indicted
for false swearing who waived copy of
indictment, list of witnesses, formal arraignment, and who pleaded not guilty at
the call of the case, waived the right to
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appear before a grand jury under
O.C.G.A. § 45-11-4. Fancher v. State, 113
Ga. App. 195, 147 S.E.2d 463 (1966).
Defendant had no right to appear
before grand jury. — O.C.G.A.
§ 45-11-4 is not involved when the police
officer did not appear before the grand
jury in connection with an accusation
against the officer, but appeared before
the grand jury as a prosecution witness
for the state; thus, the criminal defendant
had no right to appear. Mapp v. State, 204
Ga. App. 647, 420 S.E.2d 615 (1992).
Trial court did not err in finding that
the defendant, who was an officer with a
college police department, was not entitled to be present and make a statement
pursuant to O.C.G.A. §§ 17-7-52(a) and
45-11-4 when the defendant’s case was
presented to the grand jury because the
indictment did not allege that the crimes
occurred while the defendant was performing the defendant’s duties; the defendant was not on campus as defined by
O.C.G.A. § 20-8-1(1), and the record did
not show that the defendant’s official duties as a campus police officer included the
commission of the acts at issue while the
defendant was off duty and engaged in
leisure activities outside of the defendant’s jurisdiction. Worthy v. State, 307
Ga. App. 297, 704 S.E.2d 808 (2010).
Accused has no right under
O.C.G.A. § 45-11-4 to cross-examine
witnesses or present own witnesses.
McWilliams v. State, 177 Ga. App. 447,
339 S.E.2d 721 (1985).
Officer entitled to statutory protections. — When the defendant, a police
officer, was charged with misdemeanor
traffic violations of speeding and failing to
reduce speed when approaching an intersection, the defendant was entitled to the
statutory
protections
of
O.C.G.A.
§§ 17-7-52 and 45-11-4 afforded to police
officers charged with a crime. State v.
Lockett, 259 Ga. App. 179, 576 S.E.2d 582
(2003).
Charge of false writings and statements,
in
violation
of
O.C.G.A.
§ 16-10-20, which arose during the performance of official duties by the defendant, a police officer, should have been
dismissed because proper notice pursuant
to O.C.G.A. §§ 17-7-52 and 45-11-4 was
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not given to the defendant; other charges
against the defendant were not subject to
dismissal as those charges did not arise in
the performance of official duties, and the
lack of notice did not improperly influence
or infect the other convictions. Wiggins v.
State, 280 Ga. 268, 626 S.E.2d 118 (2006).
Lack of proper notice to police officer. — With regard to a defendant’s conviction on three counts of false statements
and writings, the trial court erred by denying the defendant’s motion for a new
trial as a result of erring by denying the
defendant’s plea in abatement and motion
to dismiss the indictment as the state
violated the notice provisions under
O.C.G.A. §§ 17-7-52 and 45-11-4, with respect to peace officers and public officials,
by failing to notify the defendant when the
proposed indictment would be presented
to the grand jury. The defendant, a police
officer and police chief of two municipalities, was accused of falsifying time records
and, as a police officer, was entitled to the
notice set forth under the statutes. Smith
v. State, 297 Ga. App. 300, 676 S.E.2d 750
(2009), aff ’d, 286 Ga. 409, 688 S.E.2d 348
(2010).
Malpractice in Office
Word
‘‘malpractice’’
generally
means evil, bad, or wrong practice, and
when applied as in this section, to public
officers and restricted to official acts by
the words ‘‘in office,’’ it retains its meaning
of bad or evil, and is applied to official
acts. Cargile v. State, 67 Ga. App. 610, 21
S.E.2d 326 (1942); Clinkscales v. State,
102 Ga. App. 670, 117 S.E.2d 229 (1960).
Malpractice in office relating to county
commissioners, as used in this section,
means a wrongful or unjust doing of an act
which the doer has no right to do, or
failure to do what the law makes it the
commissioner’s duty to do, with evil intent
or motive or due to culpable neglect.
Cargile v. State, 67 Ga. App. 610, 21
S.E.2d 326 (1942); Phillips v. State, 127
Ga. App. 499, 194 S.E.2d 278 (1972).
This section provides for official
not individual misbehavior, and rudeness of an officer will not constitute mis-
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conduct unless it amounts to oppression
under color of title. Lancaster v. Hill, 136
Ga. 405, 71 S.E. 731, 1912C Ann. Cas. 272
(1911).
This section is available only when the
public official is charged with malfeasance, or malpractice, in office, and the
courts hold that such an offense is committed only when there is a close connection between the wrongful acts and the
defendant’s performance of official duties.
Sweeney v. Balkcom, 358 F.2d 415 (5th
Cir. 1966).
Malpractice is a question of fact for
the jury. Russell v. State, 57 Ga. 420
(1876).
It is the duty of a grand juror to
divulge knowledge of the existence of
malpractice. Groves v. State, 73 Ga. 205
(1884).
Valid instruction covering corruption. — A charge that, to warrant a conviction, it must appear that the magistrate wilfully and knowingly demanded
and received more costs than the magistrate was entitled to, covers the point that
it was corruptly done; and the refusal to
charge, that it must have been corruptly
done, will not require a new trial.
Ridenhour v. State, 75 Ga. 382 (1885).
Charge and receipt of unlawful
fees. — Any county commissioner who
knowingly and willfully assists another
public officer in charging and receiving
unlawful fees is guilty of malpractice in
office and of violating the provisions of
this section. Cargile v. State, 67 Ga. App.
610, 21 S.E.2d 326 (1942).
False swearing in connection with
the collection of criminal fees would
fall into the category of misfeasance or
malfeasance by a justice of the peace.
Fancher v. State, 113 Ga. App. 195, 147
S.E.2d 463 (1966).
Actions not constituting violation.
— Since the legislature has not seen fit to
prohibit county officials from obtaining
personal goods or services through the
mechanism of the county’s name or from
sending county employees on personal errands, county officials who take such actions do not violate this section. Phillips v.
State, 127 Ga. App. 499, 194 S.E.2d 278
(1972).
Indictment charging county commis-
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sioner with malpractice in office for allowing county trucks to be used for private
business was properly dismissed, since
the statutes outlining the commissioner’s
duties did not forbid the use of public
property for private purposes and the
commissioner therefore was not clearly
informed that the actions were criminal.
State v. Burrell, 189 Ga. App. 812, 377
S.E.2d 898 (1989).
Gratuity given to private association. — Indictment which alleged that
county commissioner of roads and reve-
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nues donated and gave a gratuity to a
VFW Post, a private association, in the
form of asphalt, labor from county employees, and the use of county equipment in
the grading and preparation of the parking lot for which the county was not compensated or reimbursed and from which
the county received no substantial benefit,
adequately alleged a violation of O.C.G.A.
§ 45-11-4 for malpractice in office. Kennedy v. State, 205 Ga. App. 152, 421
S.E.2d 560, cert. denied, 205 Ga. App. 900,
421 S.E.2d 560 (1992).

OPINIONS OF THE ATTORNEY GENERAL
Fingerprinting. — The Georgia Crime
Information Center is authorized to collect and file fingerprints of persons

charged with a violation of O.C.G.A.
§ 45-11-4(b). 2001 Op. Att’y Gen. No.
2001-11.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 369 et seq.,
410.
C.J.S. — 67 C.J.S., Records, § 250.
ALR. — What constitutes offense of
official oppression, 83 ALR2d 1007.

Validity and construction of statutes
permitting grand jury witnesses to be accompanied by counsel, 90 ALR3d 1340.

45-11-5. Extortion generally.
(a) As used in this Code section, the term ‘‘extortion’’ means an
unlawful taking by a public officer, under color of his office, from any
person of any money or thing of value that is not due to him or more
than is due to him.
(b) Any public officer who shall by himself, his deputy, his agent, or
other person employed by him be guilty of extortion in demanding or
receiving other and greater fees than by law are allowed him shall be
guilty of a misdemeanor and shall be dismissed from office. (Laws 1833,
Cobb’s 1851 Digest, p. 809; Code 1863, §§ 4393, 4394; Code 1868,
§§ 4434, 4435; Code 1873, §§ 4507, 4508; Code 1882, §§ 4507, 4508;
Penal Code 1895, §§ 298, 299; Penal Code 1910, §§ 302, 303; Code
1933, §§ 89-9909, 89-9910; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
Offense of extortion consists of the
oppressive misuse of official power by the
exaction of money. When an officer
thought there was a right to accept a cash
bond, the officer was not guilty of extor-

tion because intent to commit the crime is
necessary. Holt v. State, 11 Ga. App. 34, 74
S.E. 560 (1912).
Cited in White v. State, 56 Ga. 385
(1876); Lancaster v. Hill, 136 Ga. 405, 71
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S.E. 731, 1912C Ann. Cas. 272 (1911); In
re Williams, 284 Ga. 96, 663 S.E.2d 181
(2008).
RESEARCH REFERENCES
Am. Jur. 2d. — 31A Am. Jur. 2d, Extortion, Blackmail, and Threats, § 1 et seq.
C.J.S. — 35 C.J.S., Extortion, §§ 1 et
seq., 20.
ALR. — Construction and scope as regards purpose or object for which funds
are solicited or received, of statute prohibiting solicitation or acceptance of subscriptions or contributions by public officers or employees, 85 ALR 1146.
What constitutes the taking of money or
other thing of value under color of office,
70 ALR3d 1153.

Truth as defense to state charge of criminal intimidation, extortion, blackmail,
threats, and the like, based upon threats
to disclose information about victim, 39
ALR4th 1011.
Construction and application of § 2C1.1
of United States Sentencing Guidelines
(18 USCS APPX § 2C1.1) pertaining to
offenses involving public officials offering,
giving, soliciting, or receiving bribes, or
extortion under color of official right, 144
ALR Fed. 615.

45-11-6. Demanding more than legal fees for advertising.
Any judge of the probate court, sheriff, coroner, clerk, marshal, or
other officer who shall receive, collect, or demand other and greater fees
for any legal advertising than are provided by law shall be guilty of
extortion as defined in Code Section 45-11-5 and shall be punished as
provided in that Code section. (Ga. L. 1878-79, p. 81, § 2; Code 1863,
§ 3634; Code 1868, § 3659; Code 1882, § 3704b; Penal Code 1895,
§ 303; Penal Code 1910, § 307; Code 1933, § 89-9911; Ga. L. 1990, p.
8, § 45.)
Cross references. — Rates for legal
advisements, § 9-13-143.
RESEARCH REFERENCES
Am. Jur. 2d. — 31A Am. Jur. 2d, Extortion, Blackmail, and Threats, § 6 et seq.
C.J.S. — 35 C.J.S., Extortion, §§ 5, 12.
ALR. — Construction and application
of § 2C1.1 of United States Sentencing

Guidelines (18 USCS APPX § 2C1.1) pertaining to offenses involving public officials offering, giving, soliciting, or receiving bribes, or extortion under color of
official right, 144 ALR Fed. 615.

45-11-7. Retaining compensation for legal advertisements.
If any officer shall directly or indirectly demand or retain as a
commission any part of the compensation allowed by law to publishers
for publishing legal advertisements, he shall be guilty of extortion as
defined in Code Section 45-11-5 and shall be punished as provided in
that Code section. (Ga. L. 1878-79, p. 81, § 14; Code 1882, § 3704d;
Penal Code 1895, § 304; Penal Code 1910, § 308; Code 1933,
§ 89-9912.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 31A Am. Jur. 2d, Extortion, Blackmail, and Threats, § 6 et seq.
C.J.S. — 35 C.J.S., Extortion, §§ 5, 12.
ALR. — Construction and application
of § 2C1.1 of United States Sentencing

Guidelines (18 USCS APPX § 2C1.1) pertaining to offenses involving public officials offering, giving, soliciting, or receiving bribes, or extortion under color of
official right, 144 ALR Fed. 615.

45-11-8. Engaging in bail bond business.
(a) It shall be unlawful for any elected official, officer of the court, law
enforcement officer, or attorney in this state to engage either directly or
indirectly in the bail bond business. For purposes of this Code section,
‘‘elected official’’ shall not include a person who is elected to the local
school board.
(b) Any person who violates this Code section shall be guilty of a
misdemeanor. (Ga. L. 1972, p. 403, §§ 1, 2; Ga. L. 1986, p. 303, § 1; Ga.
L. 2004, p. 593, § 1; Ga. L. 2010, p. 437, § 1/HB 980.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2004, ‘‘a person
who is’’ was substituted for ‘‘persons who

are’’ in the second sentence of subsection
(a).

OPINIONS OF THE ATTORNEY GENERAL
Prohibition of Ga. L. 1972, p. 403,
§§ 1 and 2 (see now O.C.G.A. § 45-11-8)
pertained to engaging in professional
bail bonds business as defined under

former Code 1933, § 27-502 (see now
O.C.G.A. § 17-6-50). 1980 Op. Att’y Gen.
No. 80-85.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 369.
C.J.S. — 67 C.J.S., Officers and Public
Employees, § 437 et seq.

ALR. — Validity of statute abolishing
commercial bail bond business, 19
ALR4th 355.

45-11-9. Discrimination against optometrists or physicians in
suggestions for visual care.
(a) It shall be unlawful for any state board, body, agency, or institution or any public official to discriminate against optometrists licensed
under Chapter 30 of Title 43 or against physicians licensed under
Chapter 34 of Title 43 in the suggestion or recommendation for visual
care which is within the scope of the practice licensed by those chapters.
(b) Nothing contained in this Code section shall be construed to
prevent a person having custodial care of another person from referring
such person to the practitioner of his choice.
283

45-11-9

PUBLIC OFFICERS & EMPLOYEES

45-11-10

(c) Nothing contained in this Code section shall be construed to
prevent a physician from referring patients to any practitioner of his
choice. (Ga. L. 1976, p. 474, §§ 1-3.)
OPINIONS OF THE ATTORNEY GENERAL
State
agency
maintaining
self-insured health plan for employees cannot exclude optometrists’ services from coverage. — For state
agency maintaining self-insured health
plan for its employees to exclude coverage
of optometrists’ visual care services within
scope of their licensed practice is inconsistent with O.C.G.A. § 45-11-9. 1981 Op.
Att’y Gen. No. U81-51.
Optometrists to receive reimburse-

ment for services reimbursable to
ophthalmologists. — The Department
of Medical Assistance (now Department of
Community Health) is required to reimburse optometrists for reasonable, necessary, and otherwise allowable diagnostic
services within the scope of their licensed
practice that are also reimbursable to ophthalmologists. 1983 Op. Att’y Gen. No.
83-27.

RESEARCH REFERENCES
Am. Jur. 2d. — 61 Am. Jur. 2d, Physicians, Surgeons, and Other Healers, § 28.
C.J.S. — 70 C.J.S., Physicians and Surgeons, §§ 10, 15.

ALR. — Exclusion of or discrimination
against a physician or surgeon by hospital, 37 ALR3d 645; 28 ALR5th 107.

45-11-10. Coercion of other officer or employee to give anything
of value for political purposes.
(a) It shall be unlawful for any officer or employee of this state to
coerce or attempt to coerce or command directly or indirectly any other
state officer or employee to pay, lend, or contribute any part of his salary
or to kick back any sum of money or anything else of value to any party,
committee, organization, agency, or person for political purposes.
(b) It shall be unlawful for any officer or employee of any county,
municipal corporation, school district, or other political subdivision to
coerce or attempt to coerce or command directly or indirectly any other
officer or employee of such political subdivision to pay, lend, or contribute any part of his salary or to kick back any sum of money or anything
else of value to any party, committee, organization, agency, or person for
political purposes.
(c) Any person who violates any provision of this Code section shall
be guilty of a misdemeanor. (Ga. L. 1977, p. 1035, §§ 1, 2; Ga. L. 1985,
p. 617, § 1.)
JUDICIAL DECISIONS
Cited in Caldwell v. Bateman, 252 Ga.
144, 312 S.E.2d 320 (1984).
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RESEARCH REFERENCES
Am. Jur. 2d. — 31A Am. Jur. 2d, Extortion, Blackmail, and Threats, § 6 et seq.
63C Am. Jur. 2d, Public Officers and Employees, § 369.
C.J.S. — 35 C.J.S., Extortion, § 1 et
seq.
ALR. — Construction and scope as regards purpose or object for which funds
are solicited or received, of statute prohibiting solicitation or acceptance of sub-

scriptions or contributions by public officers or employees, 85 ALR 1146.
Construction and application of § 2C1.1
of United States Sentencing Guidelines
(18 USCS APPX § 2C1.1) pertaining to
offenses involving public officials offering,
giving, soliciting, or receiving bribes, or
extortion under color of official right, 144
ALR Fed. 615.
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CHAPTER 12
GOVERNOR
Sec.

Article 1
General Provisions
Sec.
45-12-1.
45-12-2.
45-12-3.

45-12-4.
45-12-5.
45-12-6.
45-12-7.

Election.
Inauguration.
Entry of inauguration upon
House journal; evidence of
Governor’s right, title, eligibility, and qualification.
Oath of office.
Seal.
Executive office; Governor’s
residence.
Resignation; vacancy due to
other causes; Lieutenant Governor to take oath; procedure.

45-12-32.

45-12-33.

45-12-34.

45-12-35.

Article 2
Powers and Duties Generally
45-12-20.
45-12-21.
45-12-22.
45-12-23.
45-12-24.

45-12-25.
45-12-26.
45-12-27.
45-12-28.
45-12-29.
45-12-30.

45-12-31.

Grant of commissions.
Issuance of warrants for payments from treasury.
Suspension of collection of
taxes.
Incapacity of Commissioner of
Insurance.
Proceedings upon cessation of
incapacity; payment of salary
of officer during period of incapacity.
Books of record to be maintained by Governor.
Defense of action in which
state has interest.
Calling out militia to execute
laws.
Calling out militia for defense
of state in case of invasion or
insurrection.
Powers to prevent violence
and maintain order — General authority.
Powers to prevent violence
and maintain order — Proclamation of emergency; issuance and enforcement of orders.
Powers to prevent violence

45-12-36.

45-12-37.

45-12-38.

45-12-39.
45-12-40.

and maintain order — Filing
of proclamation; powers of
Governor over civil and military officials generally.
Powers to prevent violence
and maintain order — Promulgation and enforcement of
emergency rules and regulations.
Powers to prevent violence
and maintain order — Publishing and posting of emergency rules and regulations.
Powers to prevent violence
and maintain order — Enforcement of rules and regulations.
Reward for detection or apprehension of perpetrators of
felonies or cattle, horse, or
swine thieves.
Reward for information leading to identification, apprehension, and conviction of
persons who cause the death
of a law enforcement officer.
Reward for information leading to arrest and conviction of
person selling dangerous or
narcotic drugs generally; rewards by counties and municipalities.
Temporary transfer of institution between departments or
agencies authorized; special
report to General Assembly.
Annual report to General Assembly on administration’s
policies and goals.
Cooperation with other states
on federal grants.
Article 3

Appointments and Vacancies
45-12-50.
45-12-51.
45-12-52.
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Sec.
45-12-53.
45-12-54.
45-12-55.
45-12-56.
45-12-57.
45-12-58.
45-12-59.
45-12-60.
45-12-61.

vice and consent of Senate required; interim appointment.
Appointments not subject to
Senate confirmation.
Appointments to boards, commissions, and bureaus subject
to Senate confirmation.
Governor authorized to appoint attorneys as executive
counsel; compensation.
Appointment of secretaries
and clerical personnel; compensation.
Governor’s messenger — Authority to appoint; compensation.
Governor’s messenger — Duties.
Governor’s messenger — Special messenger.
Payment of compensation of
persons whose compensation
not prescribed.
Campaign contributions and
judicial appointments.
Article 4

Office of Planning and Budget
PART 1
MANAGEMENT OF BUDGETARY AND FINANCIAL
AFFAIRS
45-12-70.
45-12-71.
45-12-72.

Short title.
Definitions.
Establishment of Office of
Planning and Budget; general
provisions.
45-12-73. Powers and duties generally.
45-12-74. Budget report — Preparation
and submission to General
Assembly.
45-12-75. Budget report — Contents
and form.
45-12-75.1. (Repealed effective June 30,
2020) Zero-base budgeting;
intent; departmental priority
lists.
45-12-76. Limitations on appropriations
by General Assembly; supplementary appropriations.
45-12-77. Requirement of emergency
appropriation; manner of allocation.

Sec.
45-12-78.

T.45, C.12

Heads of budget units to submit annual estimates; preparation and submission of budget estimates of legislative
and judicial agencies; review
of budget estimates by Office
of Planning and Budget.
45-12-79. Governor to examine estimates and make revisions;
budget report printing and
transmission to General Assembly; examination of report
by Governor-elect and his designated budget representatives.
45-12-80. Appropriations Act to adopt
financial plans; effect of annual appropriation Acts; supplementary
appropriations
Acts; submission of budget to
Office of Planning and Budget.
45-12-81. Procedure and restriction for
expenditures by state and
budget units thereof.
45-12-82. Periodic work programs to be
filed; funds not to be allotted
until program approved; content and form of program;
amendment of program; filing
of copies of program.
45-12-83. Requirement of filing of requests by budget units for allotment of funds; time and
form of requests.
45-12-83.1. Display of state flag by agencies.
45-12-84. Review of periodic work programs and requests for allotment of funds generally.
45-12-85. Examination and investigation of periodic work programs and requests for allotment of funds.
45-12-86. Governor authorized to require state agencies to reserve specified appropriations
for budget reductions and
withhold a percentage of
agency allotments to maintain spending within actual
revenues.
45-12-87. Requirement of authorization
of payments and obligation;
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Sec.

Sec.

liability of persons authorizing payments or receiving
payments.
45-12-88. Budget units to furnish information to Budgetary Responsibility Oversight Committee
before instituting new programs.
45-12-89. Appropriations not expended
or obligated at end of fiscal
year to lapse.
45-12-90. Disposition of appropriation
for duties, purposes, and objects which have been transferred.
45-12-91. Federal funds received by
state continually appropriated.
45-12-92. Revenue collections to be paid
to state treasury on monthly
basis; effect of failure of budget unit to comply with Code
section; user fee defined; reporting.
45-12-92.1. Fees which are not revenue
measures; utilization of proceeds.
45-12-92.2. Definitions; procedures involving solid waste disposal
surcharge and tire disposal
fees; conditions; appropriation.
45-12-93. Revenue shortfall reserve;
reservation of surplus state
funds; appropriation and release of funds; limitations.
45-12-94. Striking of name of employee
from requisition for allotment
of funds.
45-12-95. Duty of Office of Planning and
Budget to encourage state
agencies to identify and implement cost-saving measures and to decentralize
state government.

ply for federal assistance;
adoption and promulgation of
rules and regulations and
forms.
45-12-111. Legislative budget analyst to
analyze impact of proposed
federal assistance project; forwarding of copy of analysis to
General Assembly members.
45-12-112. Duties of director of Office of
Planning and Budget.

PART 2
REVIEW OF APPLICATIONS FOR FEDERAL
ASSISTANCE AND STATE CONTRACTS
Subpart 1
Federal Assistance
45-12-110. Notification of intention to ap-

Subpart 2
State Contracts
45-12-130. State
contracts
over
$5,000.00 voidable without
certain approval.
45-12-131. Office of Planning and Budget
to review and approve contracts; exempting of contracts.
45-12-132. Contracts exempt from subpart.
PART 3
PLANNING, DEVELOPING, AND MANAGING
ENERGY RESOURCES
45-12-150 through 45-12-158 [Repealed].
PART 4
STATE PLANNING AND DEVELOPMENT
45-12-170. Office of Planning and Budget
to perform planning and development function; powers
and duties generally; recommendations of planned communities for state development assistance [Repealed].
45-12-171. Office to be principal state
agency for coordinating development, demographic data,
statistical coordination, and
federal programs; applications for and receipt of financial assistance.
45-12-172. Office to review and comment
on proposed development programs and serve as liaison
with levels of government.
45-12-173. Office to promote state development; duties of Governor;
employment of personnel; fur-
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45-12-174.
45-12-175.

45-12-176.

45-12-177.
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nishing of advice and assistance by other state officials.
Development functions of office generally.
Preparation of long-range development plans by office;
designation of planning officer or representative by departments, agencies, or institutions.
Preparation and maintenance
of inventory of federal programs and projects; filing of
plans with office.
Office to review and establish
state goals and policies; Governor to prepare annual policy document reflecting state
strategic plan.
Ongoing review by Governor
of all programs and functions
in state government.

Sec.
45-12-193. Services and facilities to be
provided to Governor-elect;
compensation of staff members; limitation on expenditure of funds; designation of
assistant to make designation
or findings of necessity.
45-12-194. Services and facilities to be
provided to former Governor.
45-12-195. Appropriation of funds for gubernatorial transition.
Article 6
Planning and Development

45-12-190. Short title.
45-12-191. Legislative intent and purpose of article.
45-12-192. ‘‘Governor-elect’’ defined.

45-12-200. Legislative findings and purpose.
45-12-201. Definitions.
45-12-202. Governor’s
Development
Council created.
45-12-203. Council membership; chair;
meetings.
45-12-204. Powers and duties of council.
45-12-205. Attachment to Department of
Community Affairs; technical
support.
45-12-206. Cooperation of state agencies,
counties, municipalities, and
other political subdivisions
with council.
45-12-207. Construction of article.

Cross references. — Constitutional
provisions relating to Governor, see Ga.
Const. 1983, Art. V, Sec. I and Sec. II.
Penalty for unauthorized display of sign,
tag, or other item, on motor vehicle so as

to convey impression that owner of motor
vehicle is member of Governor’s staff,
§ 45-1-3. Organization of executive
branch of state government generally, T.
50, C. 4.

45-12-178.

Article 5
Gubernatorial Transition

OPINIONS OF THE ATTORNEY GENERAL
Correctional industries administration is ‘‘authority’’ and not ‘‘budget
unit.’’ — The Georgia Correctional Industries Administration is an authority and is

not a ‘‘budget unit’’ required to request
and follow a budget established by appropriations in accord with the Budget Act.
1989 Op. Att’y Gen. No. 89-56.
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ARTICLE 1
GENERAL PROVISIONS
45-12-1. Election.
The Governor shall be elected quadrennially in the manner provided
by Article V of the Constitution of Georgia and shall be installed in office
by the General Assembly. The General Assembly shall be the sole judge
of his election and qualifications. (Orig. Code 1863, § 1243; Code 1868,
§ 1324; Code 1873, § 1298; Code 1882, § 1298; Civil Code 1895, § 81;
Civil Code 1910, § 95; Code 1933, § 40-101; Ga. L. 1949, p. 948, § 1;
Ga. L. 1972, p. 1015, § 201.)
Law reviews. — For article reviewing
the history of the Georgia legislature’s

involvement in the selection of a Governor, see 22 Mercer L. Rev. 1 (1971).

JUDICIAL DECISIONS
Cited in Wood v. Arnall, 189 Ga. 362, 6
S.E.2d 722 (1939); Stephens v. Reid, 189
Ga. 372, 6 S.E.2d 728 (1939).
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 2.

C.J.S. — 67 C.J.S., Officers, §§ 46, 47.
81A C.J.S., States, § 171.

45-12-2. Inauguration.
The ceremony of inauguration shall take place during the first week
of the first session of the General Assembly after the election and on
such day of that week as the General Assembly, by joint resolution,
shall appoint. If the General Assembly fails to appoint the day, the
inauguration ceremony shall take place at 12:00 Noon on Saturday of
that week unless prevented by providential cause. The Governor shall
begin the discharge of his duties from the time of his inauguration.
(Orig. Code 1863, § 56; Code 1868, § 52; Code 1873, § 49; Code 1882,
§ 49; Civil Code 1895, § 116; Civil Code 1910, § 139; Code 1933,
§ 40-103; Ga. L. 1949, p. 948, § 2.)
JUDICIAL DECISIONS
Method of filling vacancy. — The
General Assembly has considered that
even as to an election to fill a vacancy in
the office of Governor, ascertainment and
declaration of the result should be made

by that body, according to the regular
method of filling the office permanently.
Wood v. Arnall, 189 Ga. 362, 6 S.E.2d 722
(1939).

290

45-12-2

GOVERNOR

45-12-4

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 2.

C.J.S. — 67 C.J.S., Officers, § 46. 81A
C.J.S., States, § 171.

45-12-3. Entry of inauguration upon House journal; evidence of
Governor’s right, title, eligibility, and qualification.
The fact of such inauguration of the Governor shall be entered upon
the journal of the House of Representatives and shall be conclusive
evidence of his right and title to the office and of his eligibility and
qualification. (Ga. L. 1949, p. 948, § 5.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 2.

C.J.S. — 67 C.J.S., Officers, § 46. 81A
C.J.S., States, § 164.

45-12-4. Oath of office.
The Governor-elect shall, before he enters on the duties of his office,
take the following oath in the presence of the General Assembly in joint
session of the Senate and House of Representatives:
‘‘I do solemnly swear or affirm that I will faithfully execute the
office of Governor of the State of Georgia and will, to the best of my
ability, preserve, protect, and defend the Constitution thereof and the
Constitution of the United States.’’
Upon so taking the oath, the Governor-elect shall become Governor. The
Lieutenant Governor-elect shall take the same oath with the substitution of ‘‘Lieutenant Governor’’ for ‘‘Governor’’ and upon so taking such
oath shall become Lieutenant Governor. (Orig. Code 1863, § 57; Code
1868, § 53; Code 1873, § 50; Code 1882, § 50; Civil Code 1895, § 117;
Civil Code 1910, § 140; Code 1933, § 40-104; Ga. L. 1949, p. 948, § 3;
Ga. L. 1983, p. 1539, § 2.)
Cross references. — Oath required,
Ga. Const. 1983, Art. V, Sec. I, Para. VI.
Editor’s notes. — Ga. L. 1983, p. 1539,
§ 1, not codified by the General Assembly,

provides that: ‘‘It is the intent of Section 2
of this Act to implement the provisions of
Article V, Section I, Paragraph VI of the
Constitution of the State of Georgia.’’

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 2.

C.J.S. — 67 C.J.S., Officers, § 70. 81A
C.J.S., States, § 156.
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45-12-5. Seal.
There shall be a seal of the office of the Governor. The design shall be
the same as that now used and shall not be altered except by authority
of the General Assembly. (Orig. Code 1863, § 79; Code 1868, § 73; Code
1873, § 78; Code 1882, § 78; Civil Code 1895, § 142; Civil Code 1910,
§ 165; Code 1933, § 40-106.)
RESEARCH REFERENCES
C.J.S. — 81A C.J.S., States, § 79.

45-12-6. Executive office; Governor’s residence.
The executive office of the Governor shall be in the capitol. If from any
cause there is no capitol or if it is abandoned, then the executive office
shall be at such place at the seat of government as the Governor may
direct, and not elsewhere, unless made necessary by invasion, insurrection, pestilence, or rebellion. The Governor shall reside at the state
capital during his term of office. (Orig. Code 1863, §§ 80, 81; Code 1868,
§§ 74, 75; Code 1873, § 79; Code 1882, § 79; Civil Code 1895, § 143;
Civil Code 1910, § 166; Code 1933, § 40-107.)
JUDICIAL DECISIONS
O.C.G.A. § 45-12-6 does not remove
the Governor’s nonofficial residence
or domicile to the seat of government.
Sanders v. Harper, 220 Ga. 649, 141
S.E.2d 156 (1965).

Cited in Avery v. Bower, 170 Ga. 202,
152 S.E. 239 (1930).

45-12-7. Resignation; vacancy due to other causes; Lieutenant
Governor to take oath; procedure.
The Governor shall transmit his resignation to the General Assembly,
if it is in session; and, if it is not in session, he shall transmit it to the
Secretary of State, who shall on the same day notify the Lieutenant
Governor. If the office becomes vacant because of death or any other
cause when the General Assembly is not in session, the Secretary of
State shall inform the Lieutenant Governor. In either case, the Lieutenant Governor shall take the oath of office within ten days after
having been informed by the Secretary of State. Such oath shall be
taken before any Justice of the Supreme Court or judge of any superior
court and also before the General Assembly, if it is in session. Such facts
shall be entered upon the minutes of the office of the Governor. If the
Lieutenant Governor fails to take the oath of office within the prescribed time, he shall be considered as having resigned. In such case, or
if there is no Lieutenant Governor, the Secretary of State shall inform
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the Speaker of the House of Representatives, and the proceedings shall
be the same. (Orig. Code 1863, § 132; Code 1868, § 127; Code 1873,
§ 136; Code 1882, § 136; Civil Code 1895, § 231; Civil Code 1910,
§ 266; Code 1933, § 40-108.)
Cross references. — Vacating of office
upon permanent physical or mental dis-

ability of holder of office, Ga. Const. 1983,
Art. V, Sec. IV.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 11.
C.J.S.
—
67
C.J.S.,
Officers,
§§ 214-217, 165-173. 81A C.J.S., States,
§ 190.

ALR. — Devolution, in absence of Governor, of veto and approval powers, upon
Lieutenant Governor or other officer, 136
ALR 1053.

ARTICLE 2
POWERS AND DUTIES GENERALLY
Cross references. — Power of Governor to convene general courts-martial,
§ 38-2-390. Power of Governor to prescribe procedure in cases before military

courts and other military tribunals,
§ 38-2-430. Power of Governor to institute and conduct investigations into affairs of state, etc., generally, § 45-15-19.

45-12-20. Grant of commissions.
The Governor shall grant commissions to all officers, including
senators and representatives in Congress, required to hold them and in
all cases may, in his discretion, issue a dedimus potestatem to officers
authorized to administer oaths requiring qualification of the
officers-elect as provided by law. The forms of commissions shall be in
the discretion of the Governor. Commissions thus issued shall be final,
except where the Constitution and laws of Georgia shall otherwise
provide. (Orig. Code 1863, § 69; Code 1868, § 63; Code 1873, § 60;
Code 1882, § 60; Civil Code 1895, § 121; Civil Code 1910, § 144; Code
1933, § 40-203; Ga. L. 1990, p. 8, § 45.)
JUDICIAL DECISIONS
This section applies to officers commissioned by the Governor, and not
to municipal officers not commissioned by
the Governor. Brewer v. Johnson, 184 Ga.
806, 193 S.E. 778 (1937).
Delegation of duties. — It is not essential that the Governor give personal
attention to the details incumbent upon
the Governor by this section, the Governor
may by dedimus potestatem, devolve the
duties upon one of the officers of the state

authorized to administer oaths. Lewis v.
Board of Comm’rs, 70 Ga. 486 (1883).
Finality of commission. — The issuance of a commission is an act belonging
exclusively to the Governor and cannot be
inquired into by any subsequent court
proceedings. Therefore, a quo warranto
proceeding will not lie. Corbitt v.
McDaniel ex rel. Cornelius, 77 Ga. 544, 2
S.E. 692 (1886).
When election to a county office is evi-
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denced by the returns alone, a commission
issued by the Governor is made final by
this section, since no hearing has been
sought before the Governor prior to the
commission being issued. This is so
whether the returns sent up are complete
or incomplete. Ginn v. Linn, 83 Ga. 180, 9
S.E. 784 (1889).
Right of appeal. — When every right

45-12-21

to a commission is in the applicant, and
respondent is a usurper, it cannot be said
that the illegal issuance of the commission
would deprive the applicant of an appeal.
Hathcock v. McGouirk, 119 Ga. 973, 47
S.E. 563 (1904).
Cited in State ex rel. Low v. Towns, 8
Ga. 360 (1850); Lowe v. Lindsey, 223 Ga.
173, 154 S.E.2d 11 (1967).

OPINIONS OF THE ATTORNEY GENERAL
Function of selecting officer to
whom commission is to be directed lies
with commissioning authority absent

statute or constitutional provision to contrary. 1980 Op. Att’y Gen. No. U80-48.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 128 et seq.

C.J.S. — 67 C.J.S., Officers, § 46. 81A
C.J.S., States, § 152 et seq.

45-12-21. Issuance of warrants for payments from treasury.
All payments from the state treasury, unless otherwise provided,
shall be made upon the warrant of the Governor, and he may withhold
his approval on any account audited by the state auditor and certified
by the comptroller general. The warrant shall always specify on what
appropriation or fund it is drawn. (Laws 1836, Cobb’s 1851 Digest, p.
1028; Code 1863, § 77; Code 1868, § 71; Code 1873, § 76; Code 1882,
§ 76; Civil Code 1895, § 140; Civil Code 1910, § 163; Code 1933,
§ 40-204; Ga. L. 2013, p. 141, § 45/HB 79.)
JUDICIAL DECISIONS
Comptroller General is not authorized to draw a warrant upon the
State Treasurer (now director of the
Office of Treasury and Fiscal Services).
Irons v. Harrison, 185 Ga. 244, 194 S.E.
749 (1937).
Payment from specified account. —
A warrant drawn by the Governor upon
the State Treasurer (now director of the
Office of Treasury and Fiscal Services)
directing the latter to place the amount of
such warrant ‘‘to the account of the school
fund,’’ is payable out of that fund as derived from the sources authorized by the
constitution and the law; and it is not only
the right but the duty of the State Treasurer (now director of the Office of Treasury and Fiscal Services) to so construe

such a warrant. Park v. Candler, 113 Ga.
647, 39 S.E. 89 (1901).
Revocability of warrant. — An executive warrant upon the treasury of the
state, authorizing the payment of money
in pursuance of an appropriation made by
law, is not a contract nor in the nature of
a contract, but is only a license or power,
and is revocable so long as the payment
which it warranted has not been made.
Fletcher v. Renfroe, 56 Ga. 674 (1876).
If revocation cannot take place by the
separate act of the Governor, it can take
place by the joint act of the Governor and
the General Assembly; and a resolution
passed by both houses and approved by
the Governor, instructing the State Treasurer (now director of the Office of Trea-
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sury and Fiscal Services) not to pay a
warrant, is a virtual revocation. Fletcher
v. Renfroe, 56 Ga. 674 (1876).
Cited in Gregory v. Hamilton, 215 Ga.

45-12-22

735, 113 S.E.2d 395 (1960); Maddox v.
Fortson, 226 Ga. 71, 172 S.E.2d 595
(1970).

RESEARCH REFERENCES
C.J.S. — 81A C.J.S., States, §§ 80, 81.

45-12-22. Suspension of collection of taxes.
(a) Except as provided in subsection (b) of this Code section, the
Governor may suspend the collection of taxes, or any part thereof, due
the state until the meeting of the next General Assembly but no longer;
but he or she shall not otherwise interfere with the collection of taxes.
(b) Unless there has been a state of emergency declaration by the
Governor, the Governor shall not suspend or modify in any manner the
collection of any rate of state motor fuel taxes under Code Section
48-9-3 as it applies to sales of motor fuel and aviation gasoline as such
terms are defined in Code Section 48-9-2. Any suspension or modification of any rate of state motor fuel taxes under this subsection by the
Governor shall be effective only until the next meeting of the General
Assembly which must ratify such suspension or modification by a
two-thirds’ vote of both chambers. In the event the General Assembly
fails to ratify the Governor’s actions, state motor fuel taxes under this
subsection shall be collected at the rate specified absent such suspension or modification and any amounts unpaid due to such suspension or
modification shall be collected using such rate. (Laws 1821, Cobb’s 1851
Digest, p. 1025; Code 1863, § 76; Code 1868, § 70; Code 1873, § 75;
Code 1882, § 75; Civil Code 1895, § 139; Civil Code 1910, § 162; Code
1933, § 40-205; Ga. L. 2015, p. 236, § 4-1/HB 170; Ga. L. 2016, p. 864,
§ 45/HB 737.)
The 2015 amendment, effective July
1, 2015, designated the previously existing provisions of this Code section as subsection (a); in subsection (a), substituted
‘‘Except as provided in subsection (b) of
this Code section, the’’ for ‘‘The’’ at the
beginning, and inserted ‘‘or she’’ near the
end; and added subsection (b).
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modernize, and correct the Code, substituted
‘‘state motor fuel taxes under’’ for ‘‘state
motor fuel under’’ in the first sentence of
subsection (b).
Cross references. — Preservation of
state’s sovereign right of taxation, Ga.
Const. 1983, Art. VII, Sec. I, Para. I.

Editor’s notes. — Ga. L. 2015, p. 236,
§ 8-1/HB 170, not codified by the General
Assembly, provides that: ‘‘This Act shall be
known and may be cited as the ‘Transportation Funding Act of 2015.’ ’’
Ga. L. 2015, p. 236, § 8-2/HB 170, not
codified by the General Assembly, provides that: ‘‘It is the intention of the General Assembly, subject to appropriations
and other constitutional obligations of
this state, that year to year revenue increases be prioritized to fund education,
transportation, and health care in this
state.’’
Ga. L. 2015, p. 236, § 9-1(b)/HB 170,
not codified by the General Assembly, provides that: ‘‘Tax, penalty, and interest lia-
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bilities and refund eligibility for prior taxable years shall not be affected by the
passage of this Act and shall continue to
be governed by the provisions of Title 48 of
the Official Code of Georgia Annotated as
it existed immediately prior to the effec-

45-12-22

tive date of this Act.’’ This Act became
effective July 1, 2015.
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 261 (2015).

JUDICIAL DECISIONS
Extent of power. — This section does
not confer upon the Governor the power to
compromise or release a corporation from
an ad valorem tax; the Governor can do no
more than suspend the tax until the meeting of the next General Assembly. State v.
Southwestern R.R., 70 Ga. 11 (1883).

Cited in Carroll City-County Hosp.
Auth. v. Oxford, 104 Ga. App. 213, 121
S.E.2d 387 (1961); Maddox v. Fortson, 226
Ga. 71, 172 S.E.2d 595 (1970).

OPINIONS OF THE ATTORNEY GENERAL
Discretion to suspend collection of
taxes. — The Governor under this section
is given broad discretionary power to suspend the collection of taxes or any part
thereof due the state until the next meeting of the General Assembly after such
suspension. 1950-51 Op. Att’y Gen. p. 424.
No authority to extinguish tax liability. — This section assumes that a tax
liability has lawfully accrued and that
taxes are legally due the state, and the
Governor has no authority to extinguish
this liability; the extent of the Governor’s
power is to suspend the collection of it
until the meeting of the next General
Assembly. 1958-59 Op. Att’y Gen. p. 360.
Under the provisions of this section, a
Governor has the authority to suspend the
collection of taxes until the next session of
the General Assembly but is not authorized to relieve the taxpayer from any tax
liability; the grant of an exemption from
taxation is a legislative function which
can only be exercised by the General Assembly. 1971 Op. Att’y Gen. No. 71-23.
Mere postponement of due date for
taxes. — The suspension of taxes under
this section is really just a postponement
of the date upon which taxes become due
and are payable. 1971 Op. Att’y Gen. No.
71-23.
Failure of legislature to ratify suspension order. — When the collection of
taxes is suspended by the Governor’s executive order, under this section, until the
next meeting of the General Assembly,

and at the next meeting of the General
Assembly such executive order fails of
ratification, the taxes which would otherwise have been due and collectible thereupon become due and payable. 1958-59
Op. Att’y Gen. p. 360.
The General Assembly may ratify the
Governor’s order and make the relief permanent, but if legislative ratification is
not forthcoming at the meeting of the next
General Assembly the effect of the Governor’s order of suspension, by the express
language of the statute, terminates, leaving the taxpayer exposed to, and without
any relief against, the usual processes of
the collection of what had all the time
been a legal liability for the taxes. 1958-59
Op. Att’y Gen. p. 360.
Suspension order in effect until adjournment of legislature. — An executive order or suspension is terminated by
operation of law upon the failure or refusal of the General Assembly to ratify it
at its next meeting after the date of the
issuance of the executive order since the
General Assembly might ratify the order
by proper legislation at any time prior to
its adjournment, it must be considered
that the order remained in effect until the
final adjournment. 1952-53 Op. Att’y Gen.
p. 244.
Revocation of suspension order by
succeeding Governor. — When the collection of taxes is suspended by the Governor’s executive order under this section,
and prior to submission of the matter to
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the next General Assembly a succeeding
Governor revokes such executive order,
the taxes which would otherwise have
been due and collectible during the period

45-12-23

of such executive order thereupon become
due and payable. 1958-59 Op. Att’y Gen. p.
360.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, State
and Local Taxation, § 712 et seq.

C.J.S. — 81A C.J.S., States, § 236. 84
C.J.S., Taxation, § 15.

45-12-23. Incapacity of Commissioner of Insurance.
Whenever the Governor receives information, deemed by him to be
reliable, that the Commissioner of Insurance, by reason of sickness or
other providential cause, is unable to perform the duties of his office,
the Governor shall call a council to be composed of himself, the
Secretary of State, and an appointee of the Governor who is not the
Attorney General; and, if such council, or a majority thereof, after
investigation and examination into the truth of such report, shall, in
writing duly signed, find that such officer is incapable of performing the
duties of his office, the Governor, in case of incapacity of the Commissioner of Insurance, shall designate the chief clerk or other clerk then
serving in the office of the Commissioner of Insurance to perform the
duties of the Commissioner of Insurance during his incapacity. The
person so designated to perform the duties of the Commissioner of
Insurance shall give bond with good security in the penal sum of
$5,000.00, payable, conditioned, and to be approved in the same
manner as the bond required by law to be given by the Commissioner of
Insurance. The person designated to perform the duties of the Commissioner of Insurance shall not receive any compensation in addition to
that he was, or is, receiving as clerk, but any expense incurred in
furnishing the bond required by this Code section and Code Section
45-12-24 shall be borne by the state. When the person designated under
authority of this Code section and Code Section 45-12-24 shall have
given the bond required and said bond has been approved as required,
he shall be authorized to do everything, perform every act, and exercise
every prerogative or discretion that the Commissioner of Insurance
might do, perform, or exercise under existing law in the absence of his
incapacity. (Ga. L. 1937, p. 608, § 1; Ga. L. 1986, p. 855, § 23; Ga. L.
1988, p. 426, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Subordinate not authorized to vote
where officer not incapacitated. — No
subordinate of the Comptroller General is
authorized by Ga. L. 1937, p. 608, §§ 1 and
2 (see now O.C.G.A. §§ 45-12-23 and

45-12-24) to attend meetings of the State
Depository Board and cast the Comptroller General’s vote on matters coming before the board, based upon the simple
absence (as opposed to incapacity) of the
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Comptroller General. 1971 Op. Att’y Gen.
No. 71-105.
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 5, 6, 8.

C.J.S. — 67 C.J.S., Officers, § 172. 81A
C.J.S., States, § 183.

45-12-24. Proceedings upon cessation of incapacity; payment of
salary of officer during period of incapacity.
Whenever it shall be made to appear to the council composed of the
Governor, the Secretary of State, and the Attorney General, as provided
in this Code section and Code Section 45-12-23 or a majority thereof,
that the incapacity of the Commissioner of Insurance has been overcome and removed, a finding in writing to that effect shall be made and
filed in the Governor’s office; and thereupon the authority of the person
designated to act for the Commissioner of Insurance shall come to an
end and the Commissioner of Insurance shall assume and perform the
duties of his office. During the period of the incapacity of the Commissioner of Insurance, the salaries due as provided by existing law shall
continue to be paid. (Ga. L. 1937, p. 608, § 2; Ga. L. 1986, p. 855, § 24;
Ga. L. 1987, p. 3, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Subordinate not authorized to vote
where officer not incapacitated. — No
subordinate of the Comptroller General is
authorized by Ga. L. 1937, p. 608, §§ 1 and
2 (see now O.C.G.A. §§ 45-12-23 and
45-12-24) to attend meetings of the State

Depository Board and cast the Comptroller General’s vote on matters coming before the board, based upon the simple
absence (as opposed to incapacity) of the
Comptroller General. 1971 Op. Att’y Gen.
No. 71-105.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5.

C.J.S. — 67 C.J.S., Officers, § 161. 81A
C.J.S., States, §§ 183, 201.

45-12-25. Books of record to be maintained by Governor.
The Governor shall cause to be kept and preserved in the executive
department the following books of record:
(1) A journal or minute book showing all of his official acts;
(2) A book of appropriations in which shall be entered a full
account of all annual appropriations, setting forth the amounts under
their appropriate headings together with the date of his warrant for
such appropriation and in whose favor drawn;
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(3) A book giving a statement of the public debt, the dates and
numbers of the bonds issued, in whose favor, for what amounts, the
date of payment, and the disposition thereof; also, a full and accurate
account of all sums set apart as a sinking fund for the redemption of
the public debt, particularly setting forth the amount for the several
specific purposes, when drawn, and in whose favor drawn;
(4) A book in which shall be kept copies of the bonds of officers or
agents disbursing public funds; also, a schedule of bonds and other
evidences of debt due the state and the disposition thereof;
(5) A book showing the exact condition of the educational fund of
the state and the annual income thereof;
(6) A book or books containing a list of the respective numbers,
districts, sections, and counties of the several lots of land disposed of
by the several land lotteries, the names of the drawers of each, to
whom and when granted, and a similar schedule of all lands sold by
the state, by whom purchased, and to whom and when granted;
(7) A book which is an index or key to all the documents appertaining to his office, which documents he has carefully filed away,
properly marked or numbered; and
(8) Any other books or files that, in his judgment, the executive
department needs. (Orig. Code 1863, § 78; Code 1868, § 72; Code
1873, § 77; Code 1882, § 77; Civil Code 1895, § 141; Civil Code 1910,
§ 164; Code 1933, § 40-208; Ga. L. 1945, p. 402, § 1; Ga. L. 1990, p.
8, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Funds appropriated to the Executive Department may be used to publish the official addresses, messages, and

state papers of the Governor. 1945-47 Op.
Att’y Gen. p. 299.

RESEARCH REFERENCES
C.J.S. — 81A C.J.S., States, § 254.

45-12-26. Defense of action in which state has interest.
Unless otherwise specially provided for, the Governor, in his discretion, shall provide for the defense of any action instituted against the
state or any action instituted against any person, the result of which is
of interest to the state because of any claim inconsistent with the state’s
sovereignty, jurisdiction, or rights. (Orig. Code 1863, § 24; Code 1868,
§ 22; Code 1873, § 22; Code 1882, § 22; Civil Code 1895, § 23; Civil
Code 1910, § 23; Code 1933, § 40-209.)
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Cross references. — Power of Governor to direct Department of Law to institute and prosecute matters, proceedings,
and litigations in name of state,
§ 45-15-35.

45-12-27

Law reviews. — For note, ‘‘Perdue v.
Baker: Who Has the Ultimate Power Over
Litigation on Behalf of the State of Georgia — The Governor or the Attorney General?,’’ see 21 Ga. St. U.L. Rev. 751 (2005).

JUDICIAL DECISIONS
Action not suit against the state. —
A suit to restrain unconstitutional action
threatened by an individual who is a state
officer is not a suit against the state.
Georgia R.R. & Banking Co. v. Redwine,
342 U.S. 299, 72 S. Ct. 321, 96 L. Ed. 335
(1952).
Restrictions placed on courts. —
When the General Assembly authorizes
suit to be brought against the state, on
certain stipulations, the stipulations are
restrictions on the courts and may not be
exceeded. Thweatt v. State, 66 Ga. 673
(1881).
Consent of Governor necessary. —
The state, by the Governor, cannot be
made a party claimant, without the Governor’s consent. Parker v. Hughes, 25 Ga.
374 (1858); Printup v. Cherokee R.R., 45
Ga. 365 (1872).
Governor is neither a proper nor
necessary party to an injunction filed
against the sheriff when execution was
issued by the Governor and levied by the

sheriff. A demurrer (now motion to dismiss) filed for the sheriff by the Attorney
General in an official capacity is a sufficient representation of the Governor.
Mayo v. Renfroe, 66 Ga. 408 (1881);
Simpson & Ledbetter v. Mathis, 74 Ga.
115 (1884).
Powers of Governor and Attorney
General. — Construed together, Ga.
Const. 1983, Art. V and O.C.G.A.
§§ 45-15-3, 45-15-6, 45-15-35, and
45-12-26, do not vest either the Georgia
Governor or the Attorney General with
exclusive power to control legal proceedings involving the State of Georgia; instead, the Governor and Attorney General
have concurrent powers over litigation in
which the state is a party. Perdue v. Baker,
277 Ga. 1, 586 S.E.2d 606 (2003).
Cited in Western Union Tel. Co. v.
Western & A.R.R., 142 Ga. 532, 83 S.E.
135 (1914); Florida State Hosp. for Insane
v. Durham Iron Co., 192 Ga. 459, 15
S.E.2d 509 (1941).

OPINIONS OF THE ATTORNEY GENERAL
Reimbursement of litigation expenses. — The Governor may reimburse
the expenses incurred by the State and
County Democratic Executive Committee
in connection with the defense of a pro-

ceeding involving the primary election
laws when the court holds that the primary election is an integral part of the
electoral process of the state. 1945-47 Op.
Att’y Gen. p. 297.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, §§ 87, 94,
95.
Am. Jur. Pleading and Practice

Forms. — 22B Am. Jur. Pleading and
Practice Forms, States, Territories, and
Dependencies, § 2.
C.J.S. — 81A C.J.S., States, § 255.

45-12-27. Calling out militia to execute laws.
It shall be the duty of the Governor to see that the laws of this state
are executed. For this purpose he shall have the power, as commander
in chief, to call out the state militia whenever, in his discretion, the due
enforcement of the process of the courts shall be so resisted and defied
300

45-12-27

GOVERNOR

45-12-29

as to require such intervention. (Orig. Code 1863, § 58; Code 1868,
§ 54; Code 1873, § 51; Code 1882, § 51; Civil Code 1895, § 118; Civil
Code 1910, § 141; Code 1933, § 40-201.)
Cross references. — Status of Governor as commander-in-chief of militia, Ga.
Const. 1983, Art. V, Sec. II, Para. III.
JUDICIAL DECISIONS
Duty as to process. — Under O.C.G.A.
§ 45-12-27, the duty of the Governor in
the last resort is to enforce the process of
the courts. The Governor is the executive
of the process of the courts, as well as for

the enforcement of all law generally. The
idea of making the Governor a party defendant without consent is inconsistent
with this duty. Mayo v. Renfroe, 66 Ga.
408 (1881).

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9.
C.J.S. — 6 C.J.S., Armed Services,

§ 341 et seq. 77 C.J.S., Riot; Insurrection,
§ 28.

45-12-28. Calling out militia for defense of state in case of
invasion or insurrection.
In case of invasion or insurrection, the Governor may call out the
state militia for the defense of the state until such time as the General
Assembly shall meet; and, when he takes such action, he shall have
power to make all necessary provision for their transportation, accommodation, equipment, and support. (Orig. Code 1863, § 59; Code 1868,
§ 55; Code 1873, § 52; Code 1882, § 52; Civil Code 1895, § 119; Civil
Code 1910, § 142; Code 1933, § 40-202.)
Cross references. — Further provisions regarding authority of Governor to
call out militia, § 38-2-6.
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9.

C.J.S. — 77 C.J.S., Riot; Insurrection,
§ 33. 81A C.J.S., States, § 80.

45-12-29. Powers to prevent violence and maintain order —
General authority.
The Governor is authorized to perform any action which, in his
discretion, is necessary to prevent overt threats of violence or acts of
violence to the personal property of citizens of the state and to maintain
peace, tranquility, and good order in the state or in any area or political
subdivision thereof. (Ga. L. 1957, p. 44, § 1.)
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Cross references. — Authority of Governor to declare extreme forest fire emergency, § 12-6-89. Emergency orders pertaining to dangers to public health and
safety in connection with solid waste handling activities, § 12-8-31. Emergencies
involving imminent and substantial danger to environment or public health as
result of hazardous waste management,

45-12-30

§ 12-8-75. Emergency situations involving air pollution, § 12-9-14. Governor’s
power to postpone or extend qualifying
periods for election during state of emergency, § 21-2-50.1. Power of Governor to
appoint special policemen for protection of
property, T. 35, C. 9. Further provisions
regarding emergency powers of Governor,
§§ 38-2-6, 38-3-22, 38-3-51.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.
C.J.S. — 77 C.J.S., Riot; Insurrection,
§ 33. 81A C.J.S., States, § 80.

ALR. — Governmental powers in
peacetime emergency, 88 ALR 1519; 96
ALR 312; 96 ALR 826.

45-12-30. Powers to prevent violence and maintain order —
Proclamation of emergency; issuance and enforcement of orders.
When, in his opinion, the facts warrant, the Governor shall, by
proclamation, declare that, because of unlawful assemblage, violence,
overt threats of violence, or otherwise, a danger exists to the person or
property of any citizen or citizens of the state and that the peace and
tranquility of the state or of any area or political subdivision thereof is
threatened, and because thereof an emergency, with reference to said
threats and danger, exists. In all such cases, when the Governor shall
issue his proclamation he shall be and is further authorized, in coping
with said threats and danger, to order and direct any person, corporation, association, or group of persons to do any act which would, in his
opinion, prevent danger to life, limb, or property or prevent a breach of
the peace; or he may order such person, corporation, association, or
group of persons to refrain from doing any act or thing which would, in
his opinion, endanger life, limb, or property or cause, or tend to cause,
a breach of the peace, or endanger the peace and good order of society;
and he shall have full power to enforce such order or proclamation by
appropriate means. (Ga. L. 1957, p. 44, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.
C.J.S. — 77 C.J.S., Riot; Insurrection,
§§ 31-33. 81A C.J.S., States, §§ 80, 81.
ALR. — Governmental powers in
peacetime emergency, 88 ALR 1519; 96
ALR 312; 96 ALR 826.

Conclusiveness of official determination
of existence of emergency within the contemplation of constitutional or statutory
provisions permitting excess of maximum
limit of tax or indebtedness in an ‘‘emergency’’, 90 ALR 328.
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45-12-31. Powers to prevent violence and maintain order —
Filing of proclamation; powers of Governor over civil
and military officials generally.
Upon the issuance of a proclamation as provided for in Code Section
45-12-30, the Governor shall immediately file the same in the office of
the Secretary of State for recording. The proclamation shall be effective
upon issuance and shall remain in full force and effect until revoked by
the Governor; and he is authorized to take and exercise any or all of the
following actions, powers, and prerogatives:
(1) Call out the military forces of the state (state militia) and order
and direct said forces to take such action as in his judgment may be
necessary to avert the threatened danger and to maintain peace and
good order in the particular circumstances;
(2) Order any sheriff or sheriffs of this state to exercise fully the
powers granted them (suppress tumults, riots, and unlawful assemblies in their counties with force and strength when necessary) and to
do all things necessary to maintain peace and good order;
(3) Order and direct the Department of Public Safety and each and
every officer thereof to do and perform such acts and services as he
may direct and as in his judgment may be necessary to maintain
peace and good order in the circumstances;
(4) Authorize, order, or direct any state, county, or city official to
enforce such proclamation by injunction, mandamus, or other appropriate legal action in any and all courts of the state. (Ga. L. 1957, p.
44, § 6.)
Cross references. — Further provisions regarding authority of Governor to
call out militia, § 38-2-6.
OPINIONS OF THE ATTORNEY GENERAL
National Guard is eligible to share
in proceeds of drug-related forfeitures with respect to statutorily autho-

rized activities. 1995 Op. Att’y Gen. No.
95-29.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.

C.J.S. — 77 C.J.S., Riot; Insurrection,
§§ 31-33. 81A C.J.S., States, §§ 80, 81.
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45-12-32. Powers to prevent violence and maintain order —
Promulgation and enforcement of emergency rules
and regulations.
The Governor is authorized to promulgate and enforce such emergency rules and regulations as are necessary to prevent, control, or
quell violence, threatened or actual, during any emergency lawfully
declared by him to exist. In order to protect the public welfare, to
protect the persons and property of citizens against violence, to prevent
damage to public property, and to maintain peace, tranquility, and good
order in the state, such rules and regulations may control public parks,
public buildings, public utilities, or any other public facility in Georgia
and shall regulate the manner of use, the time of use, and the persons
using the facility during any emergency. Such rules and regulations
shall have the force and effect of law during any emergency and shall
remain in effect during a period of time and in such manner and shall
affect such persons, public buildings, public utilities, and public facilities as in the judgment of the Governor shall best provide a safeguard
for protection of persons and property where danger and violence exist
or are threatened among the citizens of Georgia. (Ga. L. 1957, p. 44,
§ 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.

C.J.S. — 77 C.J.S., Riot; Insurrection,
§§ 31-33. 81A C.J.S., States, §§ 80, 81.

45-12-33. Powers to prevent violence and maintain order —
Publishing and posting of emergency rules and regulations.
Whenever the Governor shall promulgate emergency rules and
regulations, such rules and regulations shall be published and posted
during the emergency in the area affected; and copies of the rules shall
be filed with the Secretary of State and shall be a part of the public
record. (Ga. L. 1957, p. 44, § 4.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.

C.J.S. — 77 C.J.S., Riot; Insurrection,
§§ 31-33. 81A C.J.S., States, §§ 80, 81.
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45-12-34. Powers to prevent violence and maintain order —
Enforcement of rules and regulations.
The Governor shall have emergency power to call upon the military
forces of the state or any other state or county law enforcement agency
to enforce the rules and regulations authorized by Code Sections
45-12-29 through 45-12-33. (Ga. L. 1957, p. 44, § 5.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 9. 53 Am. Jur. 2d, Military, and
Civil Defense, § 3.

C.J.S. — 77 C.J.S., Riot; Insurrection,
§§ 31-33. 81A C.J.S., States, §§ 80, 81.

45-12-35. Reward for detection or apprehension of perpetrators
of felonies or cattle, horse, or swine thieves.
(a) For the purposes of this Code section, the term ‘‘conviction’’
means a final judgment of conviction entered upon a verdict of guilty or
upon a plea of guilty. Such judgment shall be deemed to be a final
judgment when the remittitur from the appellate court of this state
affirming the conviction is filed in the court below or, if the proceeding
is before a federal court, when the United States Circuit Court of
Appeals has affirmed the conviction.
(b) The Governor and any county or municipal governing authority
shall, in their discretion, offer and cause to be paid rewards for the
detection or apprehension of the perpetrator of any felony committed
within this state, such reward not to exceed the sum of $1,000.00 in
felonies not capital, including arson, and not to exceed the sum of
$10,000.00 in capital felonies and arson; provided, however, that the
amount offered by any local governing authority shall not exceed the
aggregate amount of $25,000.00.
(c) The Governor shall, at the Governor’s discretion, offer and cause
to be paid rewards for the detection or apprehension of cattle, horse,
ratites, or swine thieves stealing cattle, horses, ratites, or swine within
this state; and such reward shall not exceed $1,000.00.
(d) The Governor, at his discretion, may pay any reward authorized
by this Code section after conviction.
(e) No reward provided for in this Code section shall be paid to any
officer who arrests such person in the regular discharge of his or her
duty by virtue of process in his or her hands to be executed nor to any
person who has arrested the offender prior to the publication of the
reward. (Orig. Code 1863, § 65; Code 1868, § 61; Ga. L. 1872, p. 11,
§ 1; Code 1873, § 58; Ga. L. 1875, p. 104, § 1; Ga. L. 1878-79, p. 165,
§ 1; Code 1882, § 58; Penal Code 1895, § 881; Penal Code 1910, § 902;
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Code 1933, § 27-101; Ga. L. 1962, p. 693, § 1; Ga. L. 1966, p. 278, § 1;
Ga. L. 1978, p. 2033, § 1; Ga. L. 1979, p. 1173, § 1; Ga. L. 1989, p. 290,
§ 1; Ga. L. 1995, p. 244, § 32; Ga. L. 1997, p. 581, § 1; Ga. L. 2002, p.
415, § 45; Ga. L. 2006, p. 519, § 6/HB 1302.)
Cross references. — Reward for information leading to capture of escaped inmate, § 42-1-2.
JUDICIAL DECISIONS
Municipal corporations have no
power to offer rewards. Barrett v. City
of Atlanta, 145 Ga. 678, 89 S.E. 781
(1916).
Reward permissible. — Reward paid
to a witness in a criminal trial for infor-

mation leading to an arrest and conviction
was permissible under the statute and the
witness was properly cross-examined as to
the reward. Wilson v. State, 277 Ga. 485,
591 S.E.2d 812 (2004).

OPINIONS OF THE ATTORNEY GENERAL
Primary purpose of offering a reward is to cause the apprehension and
punishment, according to law, of the per-

son who commits a crime. 1950-51 Op.
Att’y Gen. p. 301.

RESEARCH REFERENCES
Am. Jur. 2d. — 67 Am. Jur. 2d, Rewards, §§ 1 et seq., 20 et seq.
Am. Jur. Pleading and Practice
Forms. — 21B Am. Jur. Pleading and
Practice Forms, Rewards, § 2.
C.J.S. — 77 C.J.S., Rewards and Bounties, §§ 1 et seq., 23 et seq., 38 et seq.
ALR. — Construction of statute autho-

rizing public authorities to offer rewards
for arrest and conviction of persons guilty
of crime, 86 ALR 579.
Right to reward of furnisher of information leading to arrest and conviction of
offenders, 100 ALR2d 573.
Knowledge of reward as condition of
right thereto, 86 ALR3d 1142.

45-12-36. Reward for information leading to identification, apprehension, and conviction of persons who cause the
death of a law enforcement officer.
(a) For the purposes of this Code section, ‘‘conviction’’ means a final
judgment of conviction entered upon a verdict of guilty or upon a plea
of guilty. Such judgment shall be deemed to be a final judgment when
the remittitur from the appellate court of this state affirming the
conviction is filed in the court below or, if the proceeding is before a
federal court, when the United States Circuit Court of Appeals has
affirmed the conviction.
(b) Any person, except a person who shall be charged with the power,
duty, and responsibility of enforcing the criminal laws of this state, who
furnishes the necessary information which leads to the identification,
apprehension, and conviction of a person who has committed the crime
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of murder or voluntary manslaughter, where the victim of such crime
was a law enforcement officer acting in the line of duty at the time of the
commission of such crime, may be entitled to receive a reward in an
amount up to $10,000.00. No reward offered under this Code section
shall be awarded unless the information furnished possesses such
unique qualities that without the divulgence thereof by the person
claiming the reward, the identity of the perpetrator of such crime and
the evidence leading to his conviction would not have been readily
ascertainable from other sources during the ordinary course of a routine
investigation of the crime. In those instances where, in the judgment of
the Governor, one or more persons should be entitled to the reward, the
Governor shall direct the division of the reward among those entitled
thereto at his discretion or he may rely upon the advice of the district
attorney or other official prosecuting the case as to the appropriate
division of the reward.
(c) The Governor, at his discretion, may pay any reward authorized
by this Code section after conviction.
(d) The Governor may pay such reward to any such person from
funds appropriated to the executive branch of the state government for
such purpose. (Code 1933, § 27-101.1, enacted by Ga. L. 1970, p. 447,
§ 1; Ga. L. 1979, p. 1173, § 2.)
Cross references. — Reward for information leading to capture of escaped inmate, § 42-1-2.
RESEARCH REFERENCES
Am. Jur. 2d. — 67 Am. Jur. 2d, Rewards, §§ 3 et seq., 10 et seq.
C.J.S. — 77 C.J.S., Rewards and Bounties, §§ 1 et seq., 23 et seq., 38 et seq.
ALR. — Construction of statute authorizing public authorities to offer rewards
for arrest and conviction of persons guilty
of crime, 86 ALR 579.

Right to reward of furnisher of information leading to arrest and conviction of
offenders, 100 ALR2d 573.
Knowledge of reward as condition of
right thereto, 86 ALR3d 1142.

45-12-37. Reward for information leading to arrest and conviction of person selling dangerous or narcotic drugs
generally; rewards by counties and municipalities.
(a) For the purposes of this Code section, ‘‘conviction’’ means a final
judgment of conviction entered upon a verdict of guilty or upon a plea
of guilty. Such judgment shall be deemed to be a final judgment when
the remittitur from the appellate court of this state affirming the
conviction is filed in the court below or, if the proceeding is before a
federal court, when the United States Circuit Court of Appeals has
affirmed the conviction.
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(b) Any person, other than a law enforcement officer, who furnishes
information leading to the arrest and conviction of a person who is
charged with selling dangerous drugs in violation of Code Section
16-13-72 may receive a reward of up to $500.00. Any person, other than
a law enforcement officer, who furnishes information leading to the
arrest and conviction of a person who is charged with selling a
controlled substance in violation of Code Section 16-13-30 or 16-13-31,
may receive a reward of $1,000.00.
(c) The Governor, at his discretion, may pay any reward authorized
by this Code section after conviction.
(d) The Governor, at his discretion, may pay such reward to any such
person from funds appropriated or otherwise available to the executive
branch of the state government.
(e) Counties and municipalities wherein the crime was committed
are authorized, but not required, to supplement or make rewards to
persons entitled to receive a reward, as provided for in subsection (b) of
this Code section, in an amount not to exceed $200.00 paid from county
funds and $200.00 paid from municipal funds for each such person. Any
rewards paid pursuant to this subsection shall be paid at the time the
conviction becomes final, as provided for in subsection (a) of this Code
section, from the funds of any such county or municipality, as the case
may be. It is declared that any funds expended pursuant to this
subsection are expended for a public purpose.
(f ) When more than one person furnishes information which would
entitle them to receive the rewards pursuant to subsections (b) through
(e) of this Code section, such rewards shall be paid to the first person
furnishing such information; and, if more than one person furnishes
such information at the same time, such rewards shall be prorated
among all persons furnishing such information. (Code 1933, § 27-101.2,
enacted by Ga. L. 1970, p. 447, § 1; Ga. L. 1973, p. 725, § 1; Ga. L. 1979,
p. 1173, § 3; Ga. L. 1982, p. 3, § 45.)
Cross references. — Reward for information leading to capture of escaped inmate, § 42-1-2.
JUDICIAL DECISIONS
Cited in Wells v. State, 126 Ga. App.
130, 190 S.E.2d 106 (1972); Lord v. State,
235 Ga. 342, 219 S.E.2d 425 (1975).
RESEARCH REFERENCES
Am. Jur. 2d. — 67 Am. Jur. 2d, Rewards, § 29 et seq.

C.J.S. — 77 C.J.S., Rewards and Bounties, §§ 1 et seq., 23 et seq., 38 et seq.
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ALR. — Construction of statute authorizing public authorities to offer rewards
for arrest and conviction of persons guilty
of crime, 86 ALR 579.
Right to reward of furnisher of informa-

45-12-39

tion leading to arrest and conviction of
offenders, 100 ALR2d 573.
Knowledge of reward as condition of
right thereto, 86 ALR3d 1142.

45-12-38. Temporary transfer of institution between departments or agencies authorized; special report to General Assembly.
(a) At any time during the interim period between regular sessions of
the General Assembly, the Governor may make a temporary transfer of
any penal, correctional, educational, or eleemosynary institution of this
state from one department or agency of state government to another
when in his opinion the public interest so demands, except that no such
temporary transfer shall be made to or from the Board of Regents of the
University System of Georgia.
(b) Whenever a temporary transfer of a state institution is made by
the Governor under this Code section, he shall submit to the next
regular session of the General Assembly a special report detailing said
transfer and stating the reasons therefor.
(c) Any temporary transfer of a state institution by the Governor
pursuant to this Code section shall become permanent upon the
expiration of the next regular session of the General Assembly following
this transfer unless during that session a resolution disapproving said
transfer shall have been adopted by both houses. (Ga. L. 1960, p. 891,
§§ 1-3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 4. 60 Am. Jur. 2d, Penal and Correctional Institutions, § 2 et seq.

C.J.S. — 72 C.J.S., Prisons, § 3. 81A
C.J.S., States, § 185.

45-12-39. Annual report to General Assembly on administration’s policies and goals.
(a) On or before the fifth day of each regular session of the General
Assembly, it shall be the duty of the Governor to furnish a written
report to each member of the General Assembly stating his administration’s policies and goals on the following subjects:
(1) Intellectual development;
(2) Human development;
(3) Transportation and communications;
(4) Economic development;
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(5) Protection of persons and property;
(6) Natural environment; and
(7) General government.
(b) The reports required of the Governor by subsection (a) of this
Code section may include any subjects in addition to those required by
said subsection. Such reports may be in such form as the Governor shall
determine; and the Governor, at his discretion, may elect not to issue
the report during the last year of his term of office. (Ga. L. 1974, p. 478,
§ 1; Ga. L. 1976, p. 1194, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 4.
C.J.S. — 81A C.J.S., States, § 254.

45-12-40. Cooperation with other states on federal grants.
For the purpose of establishing and administering federal grant
programs administered by the State of Georgia, the Governor or his
designee is authorized to cooperate with or enter into agreements with
any official of another state. The Governor or his designee is authorized
to enter into contracts and perform all things necessary in his discretion
to secure to this state and citizens of this state the benefits of federal
grant programs. (Code 1981, § 45-12-40, enacted by Ga. L. 1986, p. 178,
§ 1.)
ARTICLE 3
APPOINTMENTS AND VACANCIES
45-12-50. Duty to appoint officers and fill vacancies.
The Governor shall appoint all officers and fill all vacancies unless
otherwise prescribed by the Constitution and laws of this state. All
appointments to discharge a public duty by the General Assembly, or by
the Governor under its authority, are offices within the meaning of the
Constitution of Georgia. (Orig. Code 1863, § 72; Code 1868, § 66; Code
1873, § 69; Code 1882, § 69; Civil Code 1895, § 132; Civil Code 1910,
§ 155; Code 1933, § 40-301.)
Cross references. — Power of Governor to fill vacancies in office, Ga. Const.
1983, Art. V, Sec. II, Para. VIII. Call by
Governor of special election to fill vacancy
created by recall election, § 21-4-13. Authority of Governor to appoint qualified

persons to state examining boards notwithstanding laws requiring appointment
of nominees of private organizations or
associations to such boards, § 43-1-14.
Vacating of public offices, T. 45, C. 5.
Law reviews. — For article discussing
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control of tenure of executive officers by
the president and the Governor, see 3 Ga.
B.J. 13 (1941). For article discussing appointment and removal power of Governor, see 14 Ga. B.J. 171 (1951).
For comment on Rogers v. Medical
Ass’n, 244 Ga. 151, 259 S.E.2d 85 (1979),
invalidating Georgia statute requiring

45-12-51

Governor’s appointments to Composite
State Board of Medical Examiners be
made solely from nominees submitted by
state medical society as an unconstitutional delegation of legislative authority
to a private organization, see 29 Emory
L.J. 1183 (1980).

JUDICIAL DECISIONS
Authority to fill vacancies. — When
the Constitution creates an office to be
filled by appointment of the Governor, it is
immaterial whether the office has ‘‘become vacant’’; it is sufficient that a vacancy exists since in the former case the
Governor may fill it, under the express
words of the Constitution, and in the
latter case, the Governor may fill it under
this section, which authorizes the Governor to appoint all officers and fill all vacancies, when no other mode is provided
by the Constitution and laws. Gormley v.
Taylor, 44 Ga. 76 (1871).
Filling vacancy in term not in-

cluded. — While by Ga. Const. 1945, Art.
V, Sec. I, Para. XIII (see now Ga. Const.,
1983, Art. V, Sec. II, Para. VIII) and by
former Code 1933, § 40-301 (see now
O.C.G.A. § 45-12-50), the Governor was
required to fill vacancies in office by appointment, this requirement did not extend to or embrace filling a vacancy in
term, but had reference solely to filling a
vacancy in office. Roan v. Rodgers, 201 Ga.
696, 40 S.E.2d 551 (1946).
Cited in Russell v. Cooley, 69 Ga. 215
(1882); Kaigler v. Floyd, 187 Ga. 441, 200
S.E. 784 (1939); Britton v. Bowden, 188
Ga. 806, 5 S.E.2d 47 (1939).

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5 et seq.
C.J.S. — 67 C.J.S., Officers, §§ 174,
175. 81A C.J.S., States, §§ 177, 178.

ALR. — Reconsideration of appointment, or confirmation of appointment, to
office, 89 ALR 132.

45-12-51. General power to engage services of any person.
The Governor shall have the power to engage the services of any
competent person for the discharge of any duty required by the laws
and essential to the interests of the state or necessary, in an emergency,
to preserve the property or funds of the state. (Orig. Code 1863, § 75;
Code 1868, § 69; Code 1873, § 74; Code 1882, § 74; Civil Code 1895,
§ 136; Civil Code 1910, § 159; Code 1933, § 40-305.)
JUDICIAL DECISIONS
Cited in Daniel v. Citizens & S. Nat’l
Bank, 182 Ga. 384, 185 S.E. 696 (1936).
OPINIONS OF THE ATTORNEY GENERAL
Governor may employ a financial
advisor on matters pertaining to fed-

eral grants, priorities, and allotments to
the state. 1945-47 Op. Att’y Gen. p. 300.
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Governor had authority to create
the State Crime Commission as an
advisory body with no substantive state
powers, to secure federal assistance for
criminal justice planning functions, and to
employ a staff for the commission from
appropriations made available for that
purpose; since the commission does not
exercise executive, legislative, or judicial
powers of the state, Ga. Const. 1983, Art.
I, Sec. II, Para. III does not prohibit the
combination of judicial, legislative, or executive officers in its composition. 1975
Op. Att’y Gen. No. 75-142.

45-12-52

Authority to pay agent’s expenses.
— Under the provisions of O.C.G.A.
§§ 17-13-42 and 45-12-51, the Governor is
required to appoint a person to act as an
agent of the State of Georgia to receive a
fugitive from justice from this state and
return the fugitive to the authorities of
the county from which the person is a
fugitive; when the Governor acts under
these statutory provisions, it necessarily
follows that the Governor is authorized to
pay the expenses, such as lodging at hotel
and meals. 1952-53 Op. Att’y Gen. p. 97.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5.
C.J.S. — 67 C.J.S., Officers, § 21. 81A
C.J.S., States, §§ 235, 236.
ALR. — Validity, under state law, of

appointment of independent special prosecutor to handle political or controversial
prosecutions or investigations of persons
other than regular prosecutor, 84 ALR3d
29.

45-12-52. Filling of vacancies when advice and consent of Senate required; interim appointment.
(a) In case of a vacancy from any cause in any office, the full term of
which, by the Constitution of Georgia, is to be filled by the Governor
with the advice and consent of the Senate, the Governor shall appoint
and commission some qualified person to fill the vacancy until the next
meeting of the General Assembly, when said vacancy shall be filled in
the manner described in the Constitution of Georgia for filling the full
term of such office. All existing vacancies and all vacancies which may
occur during the session of the General Assembly shall be filled
pursuant to this Code section.
(b) Where it shall be incumbent upon the Governor to appoint a
public officer subject to confirmation of or by and with the advice and
consent of the Senate, the office shall be deemed vacant at the
expiration of the term of such officer, and he shall not hold over until his
successor shall have been appointed and confirmed. The Governor may
make an appointment to fill such vacancy ad interim; and the appointee
shall hold office until the Senate shall next convene, at which time the
Governor shall submit an appointment to fill such vacancy to the
Senate for confirmation. The appointee, if confirmed, shall hold over
until the expiration of the term for which he was appointed; provided,
however, that the Governor shall not appoint ad interim any person
previously rejected by the Senate. Whenever the Senate is in session,
the Governor shall submit the names of appointees to fill all vacancies
which will occur within eight months after the date fixed for the
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convening of the Senate. (Ga. L. 1871-72, p. 284, § 1; Code 1873, § 70;
Code 1882, § 70; Civil Code 1895, § 133; Civil Code 1910, § 156; Ga. L.
1931, p. 7, § 116; Code 1933, § 40-302.)
Cross references. — Power of Governor to fill vacancies in office, Ga. Const.

1983, Art. V, Sec. II, Para. VIII. Public
officers holding over, § 45-2-4.

JUDICIAL DECISIONS
Construction of terms. — In
O.C.G.A. § 45-12-52, the language, ‘‘until
the Senate shall next convene,’’ should be
construed as including the next session of
the Senate until such time as an appointment is confirmed during the session.
Stanley v. Sims, 185 Ga. 518, 195 S.E. 439
(1937).
This general law was by implication written into special laws creating

the office of solicitor of the City Court of
Athens and became a part thereof and
thus provided machinery for election of
that solicitor. Upson v. Almand, 190 Ga.
376, 9 S.E.2d 662 (1940).
Cited in Kaigler v. Floyd, 187 Ga. 441,
200 S.E. 784 (1939); Britton v. Bowden,
188 Ga. 806, 5 S.E.2d 47 (1939); Butts v.
Curtis Publishing Co., 242 F. Supp. 390
(N.D. Ga. 1964).

OPINIONS OF THE ATTORNEY GENERAL
Ga. L. 1943, p. 208, § 1 (see now
O.C.G.A. § 45-12-54) has not repealed
or superseded former Code 1933,
§ 40-302 (see now O.C.G.A. § 45-12-52),
and the two statutes should be construed,
when possible, so as to make both stand
and give effect to each. 1960-61 Op. Att’y
Gen. p. 452.
Terms defined. — Former Code 1933,
§ 40-302 (see now O.C.G.A. § 45-12-52)
used the word ‘‘vacancy’’ in a sense different from its ordinary legal meaning in
that as used therein it includes situations
where a term of office simply expires in
the ordinary manner. 1960-61 Op. Att’y
Gen. p. 452.
The fact each General Assembly meets
in two annual sessions does not require
that all appointments be submitted to the
Senate at the first session following the
election and organization thereof, as this

section says that such appointments can
be submitted to the Senate ‘‘whenever in
session.’’ 1960-61 Op. Att’y Gen. p. 452.
Rejection of appointment by Senate. — A person whose appointment has
been affirmatively rejected by the Senate
is not eligible to be reappointed to succeed
oneself in that office for at least one year
following the Senate rejection. 2003 Op.
Att’y Gen. No. 2003-5.
Senate’s declining to consider appointments. — When the Senate declined to consider and vote on gubernatorial
appointments,
as
to
those
appointments made pursuant to the Governor’s authority under the Constitution
or under O.C.G.A. § 45-12-52(b), because
there was no affirmative rejection, the
appointees are not disqualified from reappointment. 2003 Op. Att’y Gen. No.
2003-5.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5 et seq.
C.J.S. — 67 C.J.S., Officers, § 177. 81A
C.J.S., States, § 178.

ALR. — Reconsideration of appointment, or confirmation of appointment, to
office, 89 ALR 132.
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45-12-53. Appointments not subject to Senate confirmation.
No appointment by the Governor shall be subject to confirmation by
the Senate unless the statute under which such appointment is made
requires confirmation or confirmation is otherwise required by law. (Ga.
L. 1941, p. 289, § 2.)
Law reviews. — For article discussing
control of tenure of executive officers by

the president and the Governor, see Ga.
B.J. 13 (1941).

OPINIONS OF THE ATTORNEY GENERAL
Construction of statutory provisions. — In the enactment of O.C.G.A.
§§ 45-12-53 and 45-12-54, the General
Assembly intended that gubernatorial appointments to statutory offices are not
subject to senatorial confirmation unless:

(1) that requirement is specifically included with the statutory power of appointment; or (2) the appointment is to a
‘‘board,’’ a ‘‘commission,’’ or a ‘‘bureau’’
that is created or established by law. 2003
Op. Att’y Gen. No. 2003-5.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, §§ 4, 5.

C.J.S. — 67 C.J.S., Officers, §§ 47, 55,
61. 81A C.J.S., States, § 173.

45-12-54. Appointments to boards, commissions, and bureaus
subject to Senate confirmation.
All appointments made by the Governor to boards, commissions, and
bureaus created and established by the laws of this state shall be made
subject to confirmation by the Senate. It shall be the duty of the
Governor to submit to the Senate the names of all such appointees
appointed prior to the convening of the General Assembly or during the
session, either regular or special, of the General Assembly. Unless such
appointees are confirmed by the Senate, they shall cease to hold the
office to which they have been appointed, and the name of another
appointee to fill such office shall be immediately submitted by the
Governor to the Senate. (Ga. L. 1943, p. 208, § 1.)
Law reviews. — For article, ‘‘The Status of Administrative Agencies under the

Georgia Constitution,’’ see 40 Ga. L. Rev.
1109 (2006).

OPINIONS OF THE ATTORNEY GENERAL
Ga. L. 1943, p. 208, § 1 (see now
O.C.G.A. § 45-12-54) has not repealed
nor superseded former Code 1933,
§ 40-302 (see now O.C.G.A. § 45-12-52),
and the two statutes should be construed,
when possible, so as to make both stand

and give effect to each. 1960-61 Op. Att’y
Gen. p. 452.
This section only applies to appointments to boards, commissions, and
bureaus created by the General Assembly;
when the Constitution has provided the

314

45-12-54

GOVERNOR

method of filling offices, the legislature
may not provide for filling the offices in
any other manner than that directed by
the Constitution. 1945-47 Op. Att’y Gen.
p. 64.
Failure to confirm appointment. —
A person appointed by the Governor to the
Georgia State Board of Dental Examiners
ceases to hold office when the next session
of the General Assembly adjourns sine die
without the Senate having confirmed the
appointment. 1945-47 Op. Att’y Gen. p.
489.
Construction of statutory provisions. — In the enactment of O.C.G.A.
§§ 45-12-53 and 45-12-54, the General
Assembly intended that gubernatorial appointments to statutory offices are not
subject to senatorial confirmation unless:
(1) that requirement is specifically included with the statutory power of appointment; or (2) the appointment is to a
‘‘board,’’ a ‘‘commission,’’ or a ‘‘bureau’’
that is created or established by law. 2003
Op. Att’y Gen. No. 2003-5.
Recommended appointees. — Gubernatorial appointments that are made

45-12-55

based upon recommendations to the Governor of appointees by other entities are
subject to the Senate confirmation requirement of O.C.G.A. § 45-12-54. 2003
Op. Att’y Gen. No. 2003-5.
State authorities. — State authorities
are not generally subject to the confirmation requirement. 2003 Op. Att’y Gen. No.
2003-5.
In the rare circumstance when the General Assembly has chosen to create by
statute both an authority and a separate
governing ‘‘board,’’ then appointments to
those boards would be subject to the Senate confirmation requirement of O.C.G.A.
§ 45-12-54. 2003 Op. Att’y Gen. No.
2003-5.
O.C.G.A. § 45-12-54 clearly anticipates
that anything less than a Senate confirmation of gubernatorial appointees (even
when the Senate never voted on confirmation) results not only in the immediate
end to the appointee’s term of office, but
also mandates that some other names will
be submitted. 2003 Op. Att’y Gen. No.
2003-5.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 98.
C.J.S. — 67 C.J.S., Officers, §§ 47, 55.
81A C.J.S., States, § 172.

ALR. — Reconsideration of appointment, or confirmation of appointment, to
office, 89 ALR 132.

45-12-55. Governor authorized to appoint attorneys as executive counsel; compensation.
The Governor shall be authorized to appoint attorneys to serve as his
or her executive counsel for such periods of time as he or she deems
advisable. The salaries, expenses, and all other remunerations of the
attorneys appointed by the Governor as his or her executive counsel
shall be determined by the Governor and paid from funds appropriated
to or otherwise made available to the office of the Governor. (Ga. L.
1967, p. 102, § 3; Ga. L. 1975, p. 879, § 2; Ga. L. 1999, p. 797, § 1.)
JUDICIAL DECISIONS
Cited in Lively v. Fulcher, 244 Ga. 771,
262 S.E.2d 93 (1979).
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RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 1, 10, 17 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 3, 13.

45-12-56. Appointment of secretaries and clerical personnel;
compensation.
The Governor shall have power to appoint his own secretaries and to
provide such other clerical personnel as may be required in his office.
The salaries and compensation of secretaries and clerical personnel so
appointed shall be paid from funds appropriated for such purposes.
(Code 1882, § 5119; Civil Code 1895, § 5822; Civil Code 1910, § 6488;
Code 1933, § 40-304; Ga. L. 1973, p. 665, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Employment of staff for advisory
commission. — The Governor had authority to create the State Crime Commission as an advisory body with no substantive state powers, to secure federal
assistance for criminal justice planning
functions, and to employ a staff for the
commission from appropriations made

available for that purpose; since the commission does not exercise executive, legislative, or judicial powers of the state, Ga.
Const. 1983, Art. I, Sec. II, Para. III does
not prohibit the combination of judicial,
legislative, or executive officers in its composition. 1975 Op. Att’y Gen. No. 75-142.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5. 63C Am. Jur. 2d, Public Officers
and Employees, § 276.

C.J.S. — 67 C.J.S., Officers, §§ 47, 55.
81A C.J.S., States, §§ 171, 172, 206.

45-12-57. Governor’s messenger — Authority to appoint; compensation.
(a) The Governor, in his discretion, may appoint a messenger for the
office of the Governor or may have that duty performed by some other
state employee engaged by him under the general authority granted to
him.
(b) The salary of a messenger appointed by the Governor shall be
$950.00 per annum. If the duty is performed by some other state
employee engaged by the Governor, it shall be done without additional
compensation. (Orig. Code 1863, §§ 120, 1572; Code 1868, §§ 115,
1634; Code 1873, §§ 124, 1640; Code 1882, §§ 124, 1640; Civil Code
1895, §§ 144, 282; Civil Code 1910, §§ 167, 317; Code 1933, §§ 40-306,
40-307; Ga. L. 1990, p. 8, § 45.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5. 63C Am. Jur. 2d, Public Officers
and Employees, § 275.

C.J.S. — 67 C.J.S., Officers, § 55. 81A
C.J.S., States, § 172.

45-12-58. Governor’s messenger — Duties.
The messenger shall perform such duties for the office of the
Governor and for other state officers and such other service connected
with the state business at the capitol as the Governor shall prescribe
and he shall be governed by such rules and regulations as the Governor
may adopt. (Orig. Code 1863, § 121; Code 1868, § 116; Code 1873,
§ 125; Code 1882, § 125; Civil Code 1895, § 145; Civil Code 1910,
§ 168; Code 1933, § 40-308.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 230.

C.J.S. — 67 C.J.S., Officers, § 198. 81A
C.J.S., States, § 240.

45-12-59. Governor’s messenger — Special messenger.
Where there is no messenger or where the duty cannot be performed
by the person acting as messenger, the Governor, if necessary, may
employ some person, for a reasonable compensation, to perform any
service which is the duty of a messenger. (Orig. Code 1863, § 122; Code
1868, § 117; Code 1873, § 126; Code 1882, § 126; Civil Code 1895,
§ 146; Civil Code 1910, § 169; Code 1933, § 40-309.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 5.

C.J.S. — 67 C.J.S., Officers, § 198. 81A
C.J.S., States, § 240.

45-12-60. Payment of compensation of persons whose compensation not prescribed.
All persons who are employed by the Governor but for whom no
compensation is prescribed shall be paid, at his discretion, out of the
money appropriated therefor. If no money shall be thus appropriated
and the employment shall be indispensable, he shall pay them out of
any contingent funds. (Orig. Code 1863, § 1573; Code 1868, § 1635;
Code 1873, § 1641; Code 1882, § 1641; Civil Code 1895, § 283; Civil
Code 1910, § 318; Code 1933, § 40-312.)
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OPINIONS OF THE ATTORNEY GENERAL
Compensation of special agent. —
This section gives the Governor the right
to prescribe compensation for the employment of a special agent, if no compensation has been fixed by law and no appropriation made therefor, and provides that
such payment shall be made out of the
contingent funds. 1945-47 Op. Att’y Gen.
p. 300.

Fund used to pay expenses. — Reimbursement of the expenses of private citizens serving on the Governor’s Committee
on Housing in Georgia must be made
directly from the operating expenses portion of the budget of the Executive Department, not the Governor’s emergency fund.
1970 Op. Att’y Gen. No. 70-44.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 276.

C.J.S. — 67 C.J.S., Officers, § 403. 81A
C.J.S., States, § 206.

45-12-61. Campaign contributions and judicial appointments.
(a) As used in this Code section, the terms ‘‘campaign committee,’’
‘‘contribution,’’ and ‘‘expenditure’’ shall have the meanings set forth in
Code Section 21-5-3.
(b) No person shall be eligible for appointment to fill a vacancy on the
Supreme Court, the Court of Appeals, the superior courts, or the state
courts if such person has made a contribution to or expenditure on
behalf of the Governor or the Governor’s campaign committee either: (1)
in the 30 day period preceding the vacancy, unless the person requests
and is provided a refund of such contribution or reimbursement for such
expenditure; or (2) on or after the date the vacancy occurs. (Code 1981,
§ 45-12-61, enacted by Ga. L. 2005, p. 859, § 27/HB 48.)
Editor’s notes. — Ga. L. 2005, p. 859,
§ 28, not codified by the General Assembly, provides that the provisions of that
Act do not apply to any violation occurring
prior to January 9, 2006.

Law reviews. — For article on 2005
enactment of this Code section, see 22 Ga.
St. U.L. Rev. 119 (2005).

ARTICLE 4
OFFICE OF PLANNING AND BUDGET
Cross references. — Applicability of
article to Employment Security Administration Fund, § 34-8-81.
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PART 1
MANAGEMENT OF BUDGETARY AND FINANCIAL AFFAIRS
45-12-70. Short title.
This part shall be known and may be cited as the ‘‘Budget Act.’’ (Code
1933, § 40-401, enacted by Ga. L. 1962, p. 17, § 1.)
45-12-71. Definitions.
As used in this part, the term:
(1) ‘‘Annual operating budget’’ means the operating budget for
each budget unit which details the appropriations passed by the
General Assembly for that budget unit.
(2) ‘‘Appropriation’’ means an authorization by the General Assembly to a budget unit to expend, from public funds, a sum of money not
in excess of the sum specified, for the purposes specified in the
authorization and under the procedure described in this part.
(3) ‘‘Appropriation Act’’ means an Act of the General Assembly
which authorizes the expenditure of state money.
(4) ‘‘Budget’’ means the complete financial plan for the fiscal year
as proposed in the budget report and modified and adopted by
appropriation and revenue Acts.
(5) ‘‘Budget allotment’’ means a process of authorizing the withdrawal of state funds from the treasury based on a determination
that the budget allotment request is consistent with an approved
work program.
(6) ‘‘Budget class’’ means one of the kinds of expenditures denoting
a class of service or commodities purchased or properties acquired as
specified in the classification of expenditures provided for in this part
for use in expenditure accounting, in the making of budget estimates,
and in the budget reports and budgets.
(7) ‘‘Budget estimate’’ means the statement with accompanying
explanations, as provided in this part, in which a budget unit states
its financial requirements and requests appropriations.
(8) ‘‘Budget message’’ means the required statement by the Governor to the General Assembly after its convening which gives a
summary description of the Governor’s proposed financial policies
and plans contained in the budget report, together with recommendations for additional revenues, if any.
(9) ‘‘Budget report’’ and ‘‘program budget report’’ mean recommendations of the Governor to the General Assembly as to financial plans
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and expenditures to be authorized and agency program information,
with the accompanying statements and explanations provided for in
this part.
(10) ‘‘Budget unit’’ means a department, institution, agency, or
other unit of organization for which separate appropriations are
made.
(11) ‘‘Core businesses’’ means broad policy areas that a budget unit
was created to address. These are fundamental activities or groups of
activities critical to the organization’s overall mission.
(12) ‘‘Outcome measure’’ means quantitative and qualitative indicators by which the performance of a program can be assessed
against adopted goals and objectives.
(13) ‘‘Program’’ means a discrete set of activities undertaken to
carry out an agency’s core businesses.
(14) ‘‘Strategic planning’’ means the process through which a
preferred future direction and organizational mission are established
and periodically updated in light of changing trends and issues and
goals, objectives, and strategies are adopted and implemented to
guide an organization toward that preferred future direction.
(15) ‘‘Tax expenditure’’ means any statutory provision which exempts, in whole or in part, any specific class or classes of persons,
income, goods, services, or property from the impact of established
state taxes, including but not limited to tax deductions, tax allowances, tax exclusions, tax credits, preferential tax rates, and tax
exemptions. Such term shall also include any expenditure of state tax
proceeds to local governments for homeowner tax relief grants or
local government assistance grants authorized by or required by any
provision of Article VII of the Constitution. (Code 1933, § 40-402,
enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1993, p. 1914, § 2; Ga. L.
2005, p. 976, § 1/HB 509; Ga. L. 2010, p. 193, § 1/SB 206.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

JUDICIAL DECISIONS
Cited in Georgia Ass’n of Educators v.
Harris, 403 F. Supp. 961 (N.D. Ga. 1975);
Briarcliff Haven, Inc. v. Department of

Human Resources, 403 F. Supp. 1355
(N.D. Ga. 1975).

OPINIONS OF THE ATTORNEY GENERAL
Expenditures not mandated. — An
appropriation Act does no more or no less

than authorize a maximum amount of
funds to be spent for specified objects; it
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does not mandate such expenditures.
1973 Op. Att’y Gen. No. 73-80.
Power to spend appropriated
funds. — The actual power of a public
agency to spend public money for particular activities or purposes must be pursuant to a general law, not an appropriation
Act. 1973 Op. Att’y Gen. No. 73-80.
Appropriation by General Assembly to unit of organization. — The term
‘‘budget unit’’ does not depend upon
whether the General Assembly appropriates money to a unit of organization defined only by the General Appropriations
Act; a budget unit is a unit of organization
to which appropriations may be made
separate from an appropriation to any
other unit of organization; whether the

45-12-72

General Assembly may do so depends
upon whether the unit of organization has
authority under general law, independent
of the authority of any other unit of organization under general law, to spend public funds. 1974 Op. Att’y Gen. No. 74-107.
Motor Vehicle Commission as budget unit. — ‘‘Budget unit’’ as defined in
Ga. L. 1962, p. 17, § 1 (see now O.C.G.A.
§ 45-12-71) and as used in Ga. L. 1962, p.
17, § 1 (see now O.C.G.A. § 45-12-77)
means a state department or agency
which has, under general law, an independent existence and thus authority to receive and expend an appropriation; the
Motor Vehicle Commission is such an
agency. 1974 Op. Att’y Gen. No. 74-107.

45-12-72. Establishment of Office of Planning and Budget; general provisions.
(a) There is established in the office of the Governor the Office of
Planning and Budget as a separate budget unit for the purpose of
promoting economy and efficiency in the fiscal management of the state
government. The Governor shall be ex officio director of the budget.
(b) The Governor, through the Office of Planning and Budget, shall
have such supervision of every public department, agency, and institution as shall be necessary to secure uniformity and accuracy of accounts
and efficient conduct of its fiscal affairs. He may inquire into the
methods of conducting the affairs of any public body; he may prescribe
and direct the use of such forms of accounts, records, and reports as
may be necessary to further efficiency and an adequate system of
records for budget-making purposes; and he may prescribe and direct
the use of standards of efficiency for public employees, including the
establishment of working hours.
(c) The administrative head of the Office of Planning and Budget is
the director of the Office of Planning and Budget, who shall be
appointed by the Governor to serve at the Governor’s pleasure. The
director shall be responsible for management of the office and shall
exercise supervision and control over the office. The director of the
Office of Planning and Budget is authorized to employ such other
professional, technical, and clerical personnel as the director may deem
necessary to carry out the duties prescribed in this part. Except as
otherwise provided in this subsection, the employees of the Office of
Planning and Budget shall be governed by the rules and regulations of
the State Personnel Board, under Article 1 of Chapter 20 of this title.
The Office of Planning and Budget shall pay its share of the adminis321
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trative cost of operating the state system of personnel management in
the manner prescribed in Code Section 45-20-4. All employees in the
position classification policy coordinator shall be in the unclassified
service as defined by Code Section 45-20-2. Any and all salary increases
for such employees shall be based, in part, on each individual employee’s job performance as measured by a standard operative appraisal
system and, in part, on general increases given to all state employees.
The Governor is authorized to delegate to the director of the Office of
Planning and Budget such powers, duties, and authority under this
part as the Governor deems advisable; and the Governor shall have the
right to retract any such delegation at any time.
(d) The Attorney General, the state treasurer, the comptroller general, the state revenue commissioner, and the state auditor shall render
such advice and assistance and furnish such information to the Office of
Planning and Budget as may be requested and needed. (Code 1933,
§ 40-403, enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1963, p. 427, § 1;
Ga. L. 1972, p. 1015, §§ 202, 206; Ga. L. 1993, p. 1399, § 1; Ga. L. 1993,
p. 1402, § 18; Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2010, p. 863, § 3/SB
296; Ga. L. 2012, p. 446, § 2-73/HB 642; Ga. L. 2013, p. 141, § 45/HB
79.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Cited in Maddox v. Fortson, 226 Ga. 71,
172 S.E.2d 595 (1970); White v. Ga. Dep’t
of
Motor
Vehicle
Safety,
No.

1:04-CV-0790-JOF, 2006 U.S. Dist. LEXIS
2735 (N.D. Ga. Jan. 12, 2006).

OPINIONS OF THE ATTORNEY GENERAL
Use of billeting funds or armory
rentals by DOD. — Funds collected by
the Department of Defense (DOD) as billeting funds or armory rentals pursuant to
regulations issued under O.C.G.A.
§ 38-2-195 are state funds which may be

retained by DOD. The management of the
funds is subject to requirements of the
Office of Planning and Budget, the state
auditor and the State Depository Board.
1993 Op. Att’y Gen. No. 93-4.

RESEARCH REFERENCES
C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 19, 38. 81A
C.J.S., States, § 152.
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45-12-73. Powers and duties generally.
The Office of Planning and Budget, at the direction and under the
control of the Governor and subject to this part, shall perform the
following functions:
(1) Develop and implement a process of strategic planning to
establish and periodically update an overall plan for state government and require all state agencies to develop a strategic plan that is
consistent with that overall state plan. The Office of Planning and
Budget may assist departments, boards, bureaus, commissions, institutions, authorities, and other agencies in developing those plans
and in tailoring them to those organizations’ program needs;
(2) Develop and implement a program budgeting system that
relates funding to achievement of established goals and objectives,
measures agency performance against attainment of planned outcomes, and provides for program evaluations for policy and funding
determinations. Program evaluations may include cost benefit analyses, decision analyses, statistical analyses, comparisons with similar programs in other jurisdictions, relevant historical trends, and
demographic factors and other useful techniques;
(3) Develop financial policies and plans as the basis for budget
recommendations to the General Assembly and prepare detailed
documents in accordance with such financial policies and plans for
presentation to the General Assembly. The Office of Planning and
Budget shall make its records and information available at all times
to the General Assembly and its designees;
(4) Coordinate the fiscal affairs and procedures of the state to
assure the carrying out of the financial plans and policies approved by
the General Assembly, including the administration of a system of
annual operating budgets and amendments thereto and of expenditure control;
(5) Develop plans for improvements and economies in organization
and operation of the state agencies and implement such plans as are
approved by the General Assembly;
(6) Develop a long-term capital improvements budget which emphasizes decentralization of state government and which is consistent with the overall strategic plan for consideration by the General
Assembly;
(7) Analyze financial and administrative aspects of proposed legislation;
(8) Provide such assistance as the General Assembly may request
and be available to assist its appropriations committees with any
needed information or material;
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(9) Perform all other duties provided for in this part and such other
duties as the General Assembly may from time to time prescribe;
(10) In an effort to improve responsiveness of government and the
effective and efficient delivery of services, provide leadership in
initiating, organizing, and operating partnerships and collaborations
among public and private entities having common or overlapping
missions, purposes, roles, responsibilities, clients, or other similar
relationships;
(11) Consult with the General Assembly on a regular basis concerning the development and implementation of the strategic planning process, the development of outcome measures for program
evaluation, and the implementation of the other provisions of this
article; and
(12) Promulgate rules and regulations governing:
(A) The use of passenger-carrying automobiles purchased or
leased by any office, agency, department, board, bureau, commission, institution, authority, or other entity of the state;
(B) The rental of passenger-carrying automobiles by officials,
officers, and employees of the state and for reimbursement of rental
expense;
(C) A system of billings for motor vehicle service including the
provision of fuel, maintenance, and repair costs for vehicles which
are owned or leased by any office, agency, department, board,
bureau, commission, institution, authority, or other entity of the
state; and
(D) Acquisition, utilization, preventive maintenance, repair, and
replacement of all other motor vehicles, exclusive of the
off-the-road and highly specialized motor vehicle equipment as
defined by the Office of Planning and Budget, owned or leased by
any office, agency, department, board, bureau, commission, institution, authority, or other entity of the state. (Code 1933, § 40-404,
enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1993, p. 1914, § 3; Ga. L.
1994, p. 1865, § 1; Ga. L. 2005, p. 117, § 16/HB 312; Ga. L. 2005,
p. 976, § 2/HB 509.)
Cross references. — Powers and duties of director of Office of Planning and
Budgeting in implementing Residential
Conservation Service Act of 1981, T. 46, C.
4A.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1993, in the
second sentence in paragraph (2), ‘‘factors’’ was substituted for ‘‘factors,’’ and a

semicolon was substituted for a period at
the end.
Editor’s notes. — The State Department of Audits and Accounts and the
State Office of Planning and Budget are
authorized and directed by Ga. L. 1979, p.
1365 (Senate Resolution No. 101; see
§ 45-7-28.1) to develop, issue, review and
revise rules and regulations governing re-
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imbursement of travel expenses of employees of state agencies, boards, and commissions.
The State Department of Audits and
Accounts is further authorized and directed to include in its annual audit of the
financial accounts of state agencies,
boards, and commissions any audit exception to the rules and regulations.
Ga. L. 1993, p. 1914, § 1, not codified by
the General Assembly, provides that:

45-12-74

‘‘This Act shall be known and may be cited
as the ‘Budget Accountability and Planning Act of 1993.’ ’’
Resolution Act No. 48 (Senate Resolution No. 101), approved April 19, 1979
(Ga. L. 1979, p. 1365), relating to the
development, issuance, review, and revision of employee travel reimbursement
policies by the Department of Audits and
the Office of Planning and Budget, was
repealed by Ga. L. 2005, p. 694, § 41.

OPINIONS OF THE ATTORNEY GENERAL
Promulgation of rules and regulations. — Although both the Office of Planning and Budget and the Department of
Administrative Services have the authority to promulgate rules and regulations,
they can only do so via the narrowly
defined limitations imposed by the General Assembly, for to do otherwise would
be an improper delegation of legislative
authority. 1972 Op. Att’y Gen. No. 72-73.
Use of billeting funds or armory

rentals by DOD. — Funds collected by
the Department of Defense (DOD) as billeting funds or armory rentals pursuant to
regulations issued under O.C.G.A.
§ 38-2-195 are state funds which may be
retained by DOD. The management of the
funds is subject to requirements of the
Office of Planning and Budget, the state
auditor, and the State Depository Board.
1993 Op. Att’y Gen. No. 93-4.

RESEARCH REFERENCES
C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, § 23. 81A C.J.S.,
States, §§ 234-241.

45-12-74. Budget report — Preparation and submission to General Assembly.
The Governor, through the Office of Planning and Budget, shall
prepare and submit a budget report to the General Assembly within five
days after its organization for consideration either with or without
amendments and modifications by the General Assembly. (Code 1933,
§ 40-405, enacted by Ga. L. 1962, p. 17, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Estimating receipts from existing
revenue sources. — The Governor possesses the initial responsibility and authority to establish the estimate of treasury receipts from existing state revenue
sources which are anticipated to be collected in the fiscal year which will be used
for the purpose of providing appropriations for that fiscal year. 1979 Op. Att’y
Gen. No. 79-18.

Proposed new revenue sources. —
The Governor, in preparing a revenue
estimate, can delineate proposed new
sources of income, a matter contemplated
by O.C.G.A. § 45-12-75(2) and (6), so long
as the estimate for the proposed new
source is separated from the estimate of
income from existing sources. Also, the
General Assembly can appropriate up to
the estimate of existing and proposed new
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sources if it first enacts the proposed new
revenue measure. This type of action, that
is, the adoption of ‘‘such revenue and
other Acts as are necessary,’’ is a clearly
proper method of altering the budget report. These actions are legislative in nature, not executive. 1979 Op. Att’y Gen.
No. 79-18.

45-12-75

Contemplated method by which the
‘‘amendments and modifications’’
may be effected is clearly delineated by
O.C.G.A. § 45-12-80. 1979 Op. Att’y Gen.
No. 79-18.

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 4.

C.J.S. — 67 C.J.S., Officers, § 198. 81A
C.J.S., States, § 206.

45-12-75. Budget report — Contents and form.
The budget report shall contain and include the following information:
(1) Summary statements of the financial condition of the state,
accompanied by such detailed schedules of assets and liabilities as
the Governor deems desirable, which shall include, but not be limited
to, the following:
(A) A comparative consolidated balance sheet showing all the
assets and liabilities of the state and the surplus or deficit, as the
case may be, at the close of each of the two fiscal years last
concluded;
(B) Summary statements of fund balances showing in detail for
each fund the surplus or deficit at the beginning of each of the two
fiscal years last concluded, the actual income of that year, the total
appropriation of that year, and the total expenditures of that year;
and
(C) Similar summary statements of the estimated fund balances
for the current fiscal year and the next fiscal year;
(2) Statements of income and receipts for each of the two fiscal
years last concluded, and the estimated income and receipts of the
current fiscal year and the next fiscal year, and a statement of
unappropriated surplus expected to have accrued in the state treasury at the beginning of the next fiscal year. The statements of
income and estimated income shall be itemized by sources and by the
budget unit collecting the same. The statements of receipts and
estimated receipts shall be itemized by sources and by the budget
unit receiving the same. Existing sources of income and receipts shall
be analyzed as to their equity, productivity, and need for revision, and
any proposed new sources of income or receipts shall be explained;
(3) Summary statements of expenditures and disbursements for
each of the two fiscal years last concluded, itemized by budget units
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under functional heads and showing the amounts expended for each
major function of the government;
(4) A statement of the surplus account, showing the excess of all
current assets over all current liabilities as of the end of each of the
two fiscal years last concluded and all changes in surplus account
during each of such two fiscal years;
(5) Detailed comparative statements of expenditures and requests
for appropriations by funds, budget units, and budget classes, showing the expenditures for each of the two fiscal years last concluded,
the budget of the current year, and the Governor’s recommendations
for appropriations for each budget unit for the next fiscal year.
Following the lists of actual and proposed expenditures of each
budget unit there shall be a brief explanation of the functions of the
unit and comments on its policies and plans and on any considerable
differences among the amounts expended and the amounts recommended, with such descriptive, quantitative, comparative, and other
data as to work done, unit costs, and like information as is considered
necessary or desirable. In connection with each budget class of capital
outlays involving construction projects to be completed in two or more
fiscal years, there shall be shown the total estimated cost of each such
project and the amount thereof recommended to be appropriated and
expended in each ensuing fiscal year until completion of the project.
Capital outlay needs shall be projected for a period that is consistent
with each organization’s approved strategic plan as summarized in
the budget;
(6) A summary statement of the cash resources estimated to be
available at the beginning of the next fiscal year and the estimated
cash receipts of the fiscal year as compared with the total recommended amounts of appropriation for all budget classes for the year
and, if the total of the recommended expenditures exceeds the total of
the estimated resources, recommendations as to how the deficiency is
to be met and estimates of receipts from any proposed additional
revenues;
(7) A draft of a proposed General Appropriations Act or Acts
embodying the Governor’s budget report and recommendations for
appropriations for the next fiscal year and drafts of such revenue and
other Acts as may be recommended for putting into effect the
proposed financial plan. The recommended appropriation for each
budget unit shall be specified in a separate section of the General
Appropriations Act. The total amount of appropriations recommended shall not exceed the cash resources available to meet
expenditures under such appropriations;
(8) A tax expenditure review for the state. Such review shall be
prepared by the Department of Audits and Accounts and provided to
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the Office of Planning and Budget in a timely manner for inclusion as
part of the budget report. Such review shall detail for each tax
expenditure item that amount of tax revenue forgone for at least a
three-year period, including the period covered in the Governor’s
budget submitted the preceding January, the current budget, and an
estimate of one future year; a citation of the statutory or other legal
authority for the expenditure; the year in which it was enacted; and
the tax year in which it became effective. The tax expenditure review
may also include a regularly produced annex to include analysis of
specific tax expenditures. Such analysis shall include, when possible:
a description of the objective of the tax expenditure taken from
original legislation; information relevant to determining whether the
expenditure is meeting its stated purpose; an analysis of the tax
expenditure’s effect on the administration of the tax system; and an
analysis of the persons, corporations, or other entities that are
directly benefited by the expenditure. The tax expenditure information required under this paragraph shall be tracked and compiled by
the Department of Revenue and provided in a timely manner to the
Department of Audits and Accounts. Taxes included in this report
shall cover all state taxes collected by the Department of Revenue.
The Department of Revenue shall be authorized to provide estimations in the event the required tax expenditure information cannot be
actually determined from available information. The Department of
Revenue shall not be authorized to impose additional reporting
requirements on any person or entity in order to track and compile
any tax expenditure information. Nothing in this paragraph shall
preclude the Department of Audits and Accounts from contracting out
the preparation and analysis associated with the development of such
report to any member institution of the University System of Georgia;
and
(9) Such other information as the Governor deems desirable or as
is required by law. (Code 1933, § 40-406, enacted by Ga. L. 1962, p.
17, § 1; Ga. L. 1963, p. 427, § 2; Ga. L. 1973, p. 673, §§ 1-5; Ga. L.
1993, p. 1914, § 4; Ga. L. 2010, p. 193, § 2/SB 206; Ga. L. 2011, p.
752, § 45/HB 142; Ga. L. 2013, p. 888, § 1/HB 454.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 340,
414.
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45-12-75.1. (Repealed effective June 30, 2020) Zero-base budgeting; intent; departmental priority lists.
(a) The Governor in preparing his or her budget report under Code
Section 45-12-75, and budget units in preparing their budget estimates
under Code Section 45-12-78, shall make use of zero-base budgeting as
provided in this Code section. The requirements of this Code section
shall apply to the budget report presented to the General Assembly in
January of 2013 and each year thereafter.
(b) It is the intent of this Code section that in any given year the
Governor’s budget report shall include zero-base budgeting for the
agencies and programs as identified by the House Budget and Research
Office and Senate Budget and Evaluation Office in consultation with
the Office of Planning and Budget. The House Budget and Research
Office and Senate Budget and Evaluation Office in consultation with
the Office of Planning and Budget shall require each agency to use
zero-base budgeting at least once every ten years and shall not require
any agency or program to use zero-base budgeting more often than once
every eight years. The House Budget and Research Office and Senate
Budget and Evaluation Office in consultation with the Office of Planning and Budget shall balance the number of agencies and programs
submitting zero-base budgets with staff available for preparing a
budget and staff available for conducting review and analysis of the
budget submission. The Governor and the Office of Planning and
Budget shall prescribe the forms and format for zero-base budgets and
serve as the entities designated for coordinating the preparation of
zero-base budgets by the executive branch.
(c) In the years in which zero-base budgeting applies, each budget
unit shall include in its budget estimate an analysis summarizing the
prior two fiscal years and proposed spending plans by program, object
class, and revenue source. Information presented shall include the
following:
(1) A statement of the budget unit’s departmental and program
purposes; effectiveness, efficiency, and equity measures; and program
size indicators; and
(2) A priority listing encompassing all alternative funding levels
for all programs.
(d) In the years in which an agency or program submits a zero-base
budget, the Governor shall include in the budget report relevant
materials related to each budget unit’s submission under subsection (c)
of this Code section and such other relevant material as deemed
appropriate by the Governor.
(e) Without in any way limiting the generality of the other provisions
of this Code section, it is specifically provided that the Board of Regents
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of the University System of Georgia shall be a budget unit subject to
this Code section and the programs of the board of regents shall be
periodically subject to zero-base budgeting as provided for in this Code
section and in keeping with the Constitution.
(f ) Without in any way limiting the generality of the other provisions
of this Code section, it is specifically provided that in the budget report
presented to the General Assembly in January of 2013 the Department
of Education’s budget shall be submitted as a zero-base budget according to the guidelines contained in this Code section.
(g) The judicial branch is encouraged to participate in the zero-base
budgeting process.
(h) The Joint Fiscal Affairs Subcommittee, as authorized under Code
Section 28-5-23, may review all information and materials related to
any zero-base budget request to include hearings as necessary.
(i) The Office of Planning and Budget and the Joint Fiscal Affairs
Subcommittee shall maintain effectiveness, efficiency, and equity measures related to zero-base budgeting.
(j) This Code section shall be automatically repealed on June 30,
2020, unless reauthorized by the General Assembly. (Code 1981,
§ 45-12-75.1, enacted by Ga. L. 2012, p. 987, § 1/SB 33; Ga. L. 2013, p.
141, § 45/HB 79; Ga. L. 2014, p. 866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘House Budget and Research Office and
Senate Budget and Evaluation Office’’ for
‘‘House Budget Office and Senate Budget
Office’’ throughout subsection (b).
Editor’s notes. — This Code section

formerly pertained to annual continuation
budget report. The former Code section
was based on Code 1981, § 45-12-75.1,
enacted by Ga. L. 1993, p. 1914, § 5; Ga.
L. 2005, p. 1036, § 30/SB 49 and was
repealed by Ga. L. 2008, p. VO1, § 2-2,
effective January 28, 2008.

45-12-76. Limitations on appropriations by General Assembly;
supplementary appropriations.
The General Assembly shall not appropriate funds for any given fiscal
year which, in aggregate, exceed a sum equal to the amount of
unappropriated surplus expected to have accrued in the state treasury
at the beginning of the fiscal year, together with an amount not greater
than the total treasury receipts from existing revenue sources anticipated to be collected in the fiscal year, less refunds, as estimated in the
budget report and amendments thereto. Supplementary appropriations, if any, shall be made in the manner provided in Article III, Section
IX, Paragraph V of the Constitution of Georgia, but in no event shall a
supplementary appropriations Act continue in force and effect beyond
the expiration of the General Appropriations Act in effect when such
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supplementary appropriations Act was adopted and approved. (Code
1933, § 40-407, enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1983, p. 3,
§ 61.)
OPINIONS OF THE ATTORNEY GENERAL
Governor, as director of the budget,
is authorized to restrict and curtail
legislative appropriations when the
anticipated income of the state would otherwise be exceeded. 1952-53 Op. Att’y
Gen. p. 276.

General Assembly may not make
appropriations up to a budget
amount which includes an estimated
lapse from appropriations for the current
fiscal year. 1968 Op. Att’y Gen. No. 68-11.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 340,
414, 417.

45-12-77. Requirement of emergency appropriation; manner of
allocation.
In order to provide for the emergency needs of the state agencies,
which needs were not ascertainable at the time of the submission of the
budget report to the General Assembly or at the time of the enactment
of the General Appropriations Act, the General Appropriations Act shall
contain a specific sum as an emergency appropriation. The manner of
allocation of such emergency appropriation shall be as follows: the head
of the budget unit desiring an allotment of funds from the appropriation
shall present such request to the Governor, in such form and with such
explanation as he may require, and the Governor may allow or disallow
the request at his discretion. No allotment shall be made from this
appropriation to a purpose which creates a continuing obligation for the
state. (Code 1933, § 40-408, enacted by Ga. L. 1962, p. 17, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
This section imposes three express
conditions upon allotments made
from the Governor’s emergency fund;
these are: (1) that the allotments be directed at the previously unbudgeted emergency needs of (2) a state agency or budget
unit, and (3) that the funding not create a
continuing obligation on the part of the
state. 1979 Op. Att’y Gen. No. 79-70.
The ‘‘emergency’’ need requirement
has been consistently interpreted as
meaning simply that the particular need
of the state agency was not previously
considered and rejected in the enactment

of the General Appropriations Act. 1979
Op. Att’y Gen. 79-70.
‘‘Budget unit’’ as defined by Ga. L.
1962, p. 17, § 1 (see now O.C.G.A.
§ 45-12-71) and as used in Ga. L. 1962,
p. 17, § (see now O.C.G.A. § 45-12-77)
means a state department or agency
which has, under general law, an independent existence and thus authority to receive and expend an appropriation; the
Motor Vehicle Commission is such an
agency. 1974 Op. Att’y Gen. No. 74-107.
Implied restriction on use of funds.
— An overriding restriction which is im-
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plied throughout this section is that the
agency receiving the allotment may only
use the funds for purposes consistent with
that agency’s statutory authority. 1979
Op. Att’y Gen. No. 79-70.
Moneys from the Governor’s emergency fund may only be allocated to
state agencies; a state agency may, at
the Governor’s discretion, receive and expend an allocation from the emergency
fund for any purpose consistent with the
agency’s enumerated powers for which no
continuing state obligation is created.
1969 Op. Att’y Gen. No. 69-51.
Authorized use of emergency fund
appropriations. — The Governor can
allocate money from the Governor’s emergency fund to the State Board of Pardons
and Paroles for the purpose of employing a
rehabilitation counselor and the board can
legally expend such funds for such purpose. 1965-66 Op. Att’y Gen. No. 66-153.
The State Planning and Programming
Bureau can use money from the Governor’s emergency fund to prepare and furnish to a municipality a municipal planning study itself or, in the alternative,
contract with a third party, such as a
planning consultant, for preparation of
the study by the latter. 1969 Op. Att’y
Gen. No. 69-51; 1969 Op. Att’y Gen. No.
312.
The Department of Industry and Trade
is authorized to conduct a labor availability study for a city and may do so with
money it receives from the Governor’s
emergency fund. 1969 Op. Att’y Gen. No.
69-389.
Proceeds from the Governor’s emergency fund may be allocated to the Department of Human Resources, Division
of Vocational Rehabilitation, for the purpose of contracting with the Epilepsy Association of Georgia, Inc., for a feasibility
study into the use of persons disabled by
epilepsy to produce and market printed
circuit boards. 1979 Op. Att’y Gen. No.
79-70.
For a discussion of the uses of emergency fund appropriations by the
Children and Youth Service Council
as authorized by O.C.G.A. § 49-5-2, see
1968 Op. Att’y Gen. No. 68-230.
Continuing obligation not created.
— The authority of the Veterans Service

45-12-77

Board to construct and operate any facilities, regardless of whether or not such
power is limited to statutorily established
locations, may not contradict the ‘‘continuing obligation’’ restriction on the use of
emergency funds. 1965-66 Op. Att’y Gen.
No. 66-14.
The Department of Human Resources
may contract with a private institution for
the purpose of providing day care and
other specialized services for mentally retarded children, assign responsibility for
the supervision of this contract to the
Division for Children and Youth and use
funds allocated from the Governor’s emergency fund for these purposes, provided
that they do not create a continuing obligation for the state. 1970 Op. Att’y Gen.
70-96.
The Division for Children and Youth
may contract with a county to construct
and equip a temporary care facility for
youths, pending juvenile delinquency proceedings, provided that funds appropriated from the Governor’s emergency fund
do not create a continuing obligation for
the state. 1970 Op. Att’y Gen. No. 70-119.
The Governor can upon the Governor’s
own request transfer from the Governor’s
emergency fund funds considered necessary by the Governor to meet the needs of
‘‘special committees’’ falling under the Executive Department; provided, however,
the transfer of funds does not create a
continuing obligation for the state. 1970
Op. Att’y Gen. No. 70-134.
There is no violation of this section
when the acquisition of a building will be
completed with the funds presently transferred, and when there will be no additional liability accruing to the state because of the purchase. 1972 Op. Att’y Gen.
No. 72-72.
Unauthorized use of emergency
fund appropriations. — No state
agency can be authorized an allocation
from the Governor’s emergency fund for
the extension of a municipal water main.
1969 Op. Att’y Gen. No. 69-51.
Although the Department of Industry
and Trade may lawfully accept a grant
from the Governor’s emergency fund, such
grant may not be utilized, by contract or
otherwise, for the purpose of constructing
a radio beacon at the Vidalia Municipal
Airport. 1967 Op. Att’y Gen. No. 67-322.
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The intent of Ga. L. 1962, p. 535, § 6 (see
now O.C.G.A. § 35-4-7) is that each of the
employers (state, county, or municipality)
is authorized to pay the fees which their
employees are charged by the police academy; funds obtained from the Governor’s

45-12-78

emergency fund cannot be used for the
purpose of paying the fees of county and
municipal police officers for attending the
academy. 1965-66 Op. Att’y Gen. No.
66-18.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 408.

45-12-78. Heads of budget units to submit annual estimates;
preparation and submission of budget estimates of
legislative and judicial agencies; review of budget
estimates by Office of Planning and Budget.
(a) The head of each budget unit, other than the General Assembly
and the judiciary, shall annually submit to the Office of Planning and
Budget estimates of the financial requirements of the budget unit for
the next fiscal year, by the date set by the director of the Office of
Planning and Budget, which shall be no earlier than August 1 of each
year, on the forms and in the manner prescribed by the Office of
Planning and Budget, with such explanatory data as is required by the
Office of Planning and Budget. Such submission shall utilize such
budget classes and be within such expenditure parameters as may be
established by the Governor. The head of a budget unit also may submit
such additional data as is helpful. The estimates so submitted shall
bear the approval of the board or commission of each budget unit for
which a board or commission is constituted.
(b) Except as otherwise provided in this subsection, the budget
estimates for the General Assembly, including all the legislative agencies, shall be prepared by the Speaker of the House of Representatives
and the President of the Senate and such other legislative officers as
appropriate and shall be submitted to the director of the budget at the
same time as other budget estimates are submitted. The Department of
Audits and Accounts, for the purpose of this part, is a legislative agency
and shall be construed in all respects as such; and the budget estimate
for said department shall be prepared by the state auditor and shall be
included in the budget report without revision and shall not be subject
to review or control by the Office of Planning and Budget. The state
treasurer shall assist in the preparation of these budget estimates, if
requested. Effective with the budget estimates for the fiscal year
beginning July 1, 1985, the budget estimates for the Senate, the office
of the Lieutenant Governor, and the office of the Secretary of the Senate
shall be prepared by the Senate; the budget estimates for the House of
Representatives, the office of the Speaker of the House of Representa333
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tives, and the office of the Clerk of the House of Representatives shall
be prepared by the House of Representatives; and the budget estimates
for the Office of Legislative Counsel, the Office of Legislative Fiscal
Officer, and the Office of Legislative Budget Analyst shall be prepared
by the Legislative Services Committee. All of such budget estimates
shall include such object classes as the Legislative Services Committee
shall determine, and transfers of funds may be made between such
object classes. Funds may also be transferred between the Senate, the
office of the Lieutenant Governor, and the office of the Secretary of the
Senate. Funds may also be transferred between the House of Representatives, the office of the Speaker of the House of Representatives,
and the office of the Clerk of the House of Representatives. Funds may
also be transferred between the Office of Legislative Counsel, the Office
of Legislative Fiscal Officer, and the Office of Legislative Budget
Analyst.
(c) Budget estimates for the judiciary shall be prepared by the Chief
Justice of the Supreme Court and the Chief Judge of the Court of
Appeals and such other judicial officers as appropriate and shall be
submitted to the director of the budget at the same time as other budget
estimates are submitted. The state treasurer shall assist in the preparation of these budget estimates, if requested.
(d) All of the data relative to the legislative and judicial branches of
the government shall be for the information and guidance of the Office
of Planning and Budget in estimating the total financial needs of the
state for the ensuing period, but none of these estimates shall be subject
to revision or review by the Office of Planning and Budget and must be
included in the budget report as prepared by it.
(e) To effect the goal of decentralization, prior to September 1 of each
year, the Office of Planning and Budget shall send all requests for new,
expanded, relocated, or renovated rental real estate space to the State
Properties Commission. The State Properties Commission shall return
such evaluation to the Office of Planning and Budget prior to the
Governor’s submission of the budget to the General Assembly as
provided in Code Section 45-12-79. (Code 1933, § 40-409, enacted by
Ga. L. 1962, p. 17, § 1; Ga. L. 1973, p. 673, §§ 6, 7; Ga. L. 1984, p. 359,
§ 8; Ga. L. 1985, p. 149, § 45; Ga. L. 1985, p. 669, § 2; Ga. L. 1993, p.
1402, § 18; Ga. L. 1993, p. 1914, § 6; Ga. L. 1994, p. 1865, § 2; Ga. L.
2005, p. 976, § 3/HB 509; Ga. L. 2008, p. 577, § 19/SB 396; Ga. L. 2010,
p. 863, § 3/SB 296.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’
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OPINIONS OF THE ATTORNEY GENERAL
Although the budget bureau may in
its discretion alter its policies regarding expenditure control, the Governor’s informal 1945 order requiring a
hearing and an award by the State Board
of Workers’ Compensation before any compensation can be paid to employees of the
various departments of the state under
the Workers’ Compensation Act, O.C.G.A.
Ch. 9, T. 34, continues in force and effect.
1969 Op. Att’y Gen. No. 69-52.
Payroll procedures for appellate
courts. — The appellate courts may designate their fiscal officers to handle their

payrolls under procedures satisfactory to
the appellate courts and Office of Planning and Budget; in the establishment of
these procedures, the Office of Planning
and Budget as an arm of the Executive
Department of state government must be
ever mindful of the delicate balance of
power between the executive and the judiciary recognized by the General Assembly, in, for instance, O.C.G.A. §§ 45-12-78,
45-12-82 and 45-12-83, and founded upon
the constitutional principle of the separation of powers. 1971 Op. Att’y Gen. No.
71-100.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 414.

45-12-79. Governor to examine estimates and make revisions;
budget report printing and transmission to General
Assembly; examination of report by Governor-elect
and his designated budget representatives.
(a) The Governor shall examine the statements and estimates before
their submission to the General Assembly and shall make or cause to be
made such further investigations by the Office of Planning and Budget,
with such hearings before him as he deems advisable, and shall direct
such changes or revisions in policy and program and in specific details
as he finds warranted.
(b) The Governor shall have the budget report printed and copies
thereof shall be transmitted to each member of the General Assembly
within five days of the organization of the General Assembly.
(c) The Governor-elect and his designated budget representatives
shall be entitled to examine the budget report in process and the Office
of Planning and Budget shall provide him with every practicable
facility for familiarizing himself with its contents. (Code 1933,
§ 40-410, enacted by Ga. L. 1962, p. 17, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 4. 72 Am. Jur. 2d, States, Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 254,
414.
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45-12-80. Appropriations Act to adopt financial plans; effect of
annual appropriation Acts; supplementary appropriations Acts; submission of budget to Office of Planning
and Budget.
(a) The financial plan for each fiscal year, as presented in the budget
report, shall be adopted, with such modifications as are made by the
General Assembly, by the passage of a General Appropriations Act and
such revenue and other Acts as are necessary for the purpose.
(b) Each General Appropriations Act, now of force or hereafter
adopted, with such amendments as are adopted from time to time shall
continue in force and effect for the next fiscal year after adoption; and
it shall then expire except for the mandatory appropriations required
by the Constitution of Georgia or those required to meet contractual
obligations authorized by the Constitution of Georgia or the continued
appropriation of federal grants.
(c) In addition to the appropriations made by the General Appropriations Act and amendments thereto, the General Assembly may make
additional appropriations by Acts, which shall be known as supplementary appropriations Acts, provided no such supplementary appropriation shall be available unless there is an unappropriated surplus in the
state treasury or the revenue necessary to pay such appropriation shall
have been provided by a tax laid for such purpose and collected into the
general fund of the state treasury. Neither house shall pass a supplementary appropriation bill until the General Appropriations Act shall
have been finally adopted by both houses and approved by the Governor.
(d) The annual operating budget for each budget unit shall be
submitted for approval to the Office of Planning and Budget by May 31
of the fiscal year preceding the effective date; shall be submitted on
forms and in the format as determined by the Office of Planning and
Budget; and shall conform to approved appropriations Acts. The total
annual operating budget, including such schedules and supplementary
information as may be required by the Office of Planning and Budget,
shall be considered the financial plan for the budget unit. The various
schedules included in the annual operating budget shall govern the
approved expenditures for the applicable object class and shall ensure
that these expenditures conform to both the letter and the intent of
approved appropriations Acts. The Governor through the Office of
Planning and Budget shall direct to be made such changes in the
submitted annual operating budget as the Governor deems necessary to
bring the annual operating budget into conformity with approved
appropriations Acts. (Code 1933, § 40-412, enacted by Ga. L. 1962, p.
17, § 1; Ga. L. 1973, p. 673, § 8; Ga. L. 1993, p. 1914, § 7.)
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Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

45-12-81

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

OPINIONS OF THE ATTORNEY GENERAL
When state agency may contract in
one fiscal year for services for next
fiscal year. — A state agency may contract with a party in one fiscal year for
services to be performed in next fiscal year
so long as funds to meet obligations of
contract were existing in agency’s appro-

priation and were unobligated prior to
execution of contract. 1980 Op. Att’y Gen.
No. 80-163.
State agency has discretion in determining which fiscal year’s funds
were obligated by a particular contract. 1980 Op. Att’y Gen. No. 80-163.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, §§ 84, 87.

45-12-81. Procedure and restriction for expenditures by state
and budget units thereof.
All expenditures by the state and its budget units of moneys drawn
from the state treasury shall be made under the authority of appropriations Acts, which shall be based upon a budget provided in this part;
and no money shall be drawn from the treasury except by appropriation
made by law pursuant to Article III, Section IX, Paragraph I of the
Constitution of Georgia. (Code 1933, § 40-413, enacted by Ga. L. 1962,
p. 17, § 1; Ga. L. 1983, p. 3, § 61.)
JUDICIAL DECISIONS
Cited in Georgia Ass’n of Educators v.
Harris, 403 F. Supp. 961 (N.D. Ga. 1975);
Briarcliff Haven, Inc. v. Department of

Human Resources, 403 F. Supp. 1355
(N.D. Ga. 1975).

OPINIONS OF THE ATTORNEY GENERAL
Acquisition of license fees only by
appropriation. — Because license fees
are remitted to the State Treasurer (now
director of the Office of Treasury and Fiscal Services) as required by Ga. L. 1967, p.
294, § 1 (see now O.C.G.A. § 43-1-3), the

only method by which an examining board
may acquire the use of these funds is
pursuant to an appropriation by the General Assembly. 1972 Op. Att’y Gen. No.
72-112.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 236,
237.
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45-12-82. Periodic work programs to be filed; funds not to be
allotted until program approved; content and form of
program; amendment of program; filing of copies of
program.
The Governor, through the Office of Planning and Budget, shall
require each budget unit, other than those of the legislative branch and
the judicial branch, to file periodic work programs with the Office of
Planning and Budget at such time as the Office of Planning and Budget
shall direct. As provided in Code Section 45-12-83, no allotment of funds
shall be approved for any budget unit until such budget unit has filed
a periodic work program with the Office of Planning and Budget and the
periodic work program has been approved by the Governor. The work
program shall be presented on forms prescribed by the Office of
Planning and Budget and shall contain such information as the
Governor, through the Office of Planning and Budget, may require. The
work program shall include the amount of the portion of the appropriation required for the period’s expenditures based on the budget
prepared as provided in this part. Periodic work programs may be
amended from time to time in such manner as the Office of Planning
and Budget may require. A duplicate copy of all of the periodic work
programs and any amendments thereto shall be filed simultaneously
with the Office of Planning and Budget, the state treasurer, the state
auditor, the Senate Budget and Evaluation Office, and the House
Budget and Research Office. (Code 1933, § 40-414, enacted by Ga. L.
1962, p. 17, § 1; Ga. L. 1982, p. 3, § 45; Ga. L. 1993, p. 1402, § 18; Ga.
L. 1993, p. 1914, § 8; Ga. L. 2008, p. VO1, § 1-1/HB 529; Ga. L. 2010,
p. 863, § 3/SB 296; Ga. L. 2014, p. 866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘Senate Budget and Evaluation Office,
and the House Budget and Research Office’’ for ‘‘Senate Budget Office, and the
House Budget Office’’ in the last sentence.

Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

JUDICIAL DECISIONS
Cited in Georgia Ass’n of Educators v.
Harris, 403 F. Supp. 961 (N.D. Ga. 1975);
Briarcliff Haven, Inc. v. Department of

Human Resources, 403 F. Supp. 1355
(N.D. Ga. 1975).
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RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 399.

45-12-83. Requirement of filing of requests by budget units for
allotment of funds; time and form of requests.
No funds may be made available for expenditure by any budget unit,
other than the units of the legislative branch and the judicial branch,
until such budget unit has filed a request for allotment of appropriations with the Office of Planning and Budget and the request for
allotment has been approved by the Governor. Requests for allotment of
appropriations for ordinary, recurring expenses shall be filed not later
than five days before the beginning of each month. Requests for
allotment of appropriations for extraordinary expenses or capital outlay
may be filed at such times as the Office of Planning and Budget may
prescribe. The request for allotment shall be presented on forms
prescribed by the Office of Planning and Budget and shall be supplemented by such information as the Office of Planning and Budget may
require. (Code 1933, § 40-415, enacted by Ga. L. 1962, p. 17, § 1.)
JUDICIAL DECISIONS
Cited in Busbee v. Georgia Conference,
Am. Ass’n of Univ. Professors, 235 Ga.
752, 221 S.E.2d 437 (1975); Georgia Ass’n
of Educators v. Harris, 403 F. Supp. 961

(N.D. Ga. 1975); Briarcliff Haven, Inc. v.
Department of Human Resources, 403 F.
Supp. 1355 (N.D. Ga. 1975).

OPINIONS OF THE ATTORNEY GENERAL
Payroll procedures of appellate
courts. — The appellate courts may designate their fiscal officers to handle their
payrolls under procedures satisfactory to
the appellate courts and the Office of
Planning and Budget; in the establishment of these procedures, the Office of
Planning and Budget as an arm of the
Executive Department of state govern-

ment must be ever mindful of the delicate
balance of power between the executive
and the judiciary recognized by the General Assembly in, for instance, O.C.G.A.
§§ 45-12-78, 45-12-82 and 45-12-83, and
founded upon the constitutional principle
of the separation of powers. 1971 Op. Att’y
Gen. No. 71-100.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 401.
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45-12-83.1. Display of state flag by agencies.
(a) As used in this Code section, the term ‘‘agency’’ means:
(1) Every state department, agency, board, bureau, commission,
public corporation, and authority;
(2) Every county, municipal corporation, school district, or other
political subdivision of this state;
(3) Every department, agency, board, bureau, commission, authority, or similar body of each such county, municipal corporation, or
other political subdivision of the state; and
(4) Every city, county, regional, or other authority established
pursuant to the laws of this state.
(b) Notwithstanding the provisions of Code Section 50-3-4.1, any
agency which is eligible to receive appropriated state funds shall be
required to display the Georgia state flag provided for in Code Section
50-3-1. No funds may be made available for expenditure by any agency
which is not in compliance with the provisions of this subsection. The
Office of Planning and Budget shall investigate any allegations of
noncompliance with the provisions of this Code section. The Office of
Planning and Budget and the Office of the State Treasurer shall enforce
the provisions of this Code section. (Code 1981, § 45-12-83.1, enacted
by Ga. L. 2001, p. 1, § 2; Ga. L. 2010, p. 863, § 2/SB 296.)
Cross references. — Description of
state flag, § 50-3-1.
Law reviews. — For note on the 2001

enactment of this Code section, see 18 Ga.
St. U.L. Rev. 305 (2001).

45-12-84. Review of periodic work programs and requests for
allotment of funds generally.
(a) The Governor, through the Office of Planning and Budget, shall
review the periodic work programs submitted by the budget units for
conformity to the budget approved by the General Assembly.
(b) The Governor, through the Office of Planning and Budget, shall
review the requests for allotment of funds for conformity to the
approved periodic work program. (Code 1933, § 40-416, enacted by Ga.
L. 1962, p. 17, § 1; Ga. L. 1993, p. 1914, § 9.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’
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JUDICIAL DECISIONS
Cited in Georgia Ass’n of Educators v.
Harris, 403 F. Supp. 961 (N.D. Ga. 1975);
Briarcliff Haven, Inc. v. Department of

Human Resources, 403 F. Supp. 1355
(N.D. Ga. 1975).

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Funds, § 33 et seq. 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 340,
398.

45-12-85. Examination and investigation of periodic work programs and requests for allotment of funds.
(a) The Governor shall examine the periodic work programs and
shall make or cause to have made such further investigations by the
Office of Planning and Budget, with such hearings before the Governor
as he or she deems advisable, and shall direct changes in such
provisions of the periodic work program as the Governor finds do not
conform to the budget approved by the General Assembly.
(b) The Governor through the Office of Planning and Budget shall
seek to effect economy, efficiency, decentralization of state government,
and sound fiscal management in reviewing budget allotment requests
and may make such changes to the budget allotment requests to meet
these goals and objectives and which are consistent with and subject to
the method and provisions contained in the General Appropriations
Act. Upon determination that the requested budget allotment conforms
with the approved work program and meets the above-mentioned goals
and objectives, the Governor shall execute his or her warrant on the
treasury for the funds included in the approved budget allotment.
Notwithstanding any authorization for expenditure included in an
appropriations Act, all appropriations in excess of the approved budget
allotments for the budget year, as determined by the Office of Planning
and Budget, shall cease to be an obligation of the state. The Office of
Planning and Budget shall notify the House Budget and Research
Office and the Senate Budget and Evaluation Office of any such action
with appropriate supporting information. (Code 1933, § 40-417, enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1993, p. 1914, § 10; Ga. L. 1994,
p. 1865, § 3; Ga. L. 2008, p. VO1, § 1-17/HB 529; Ga. L. 2014, p. 866,
§ 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘House Budget and Research Office and
the Senate Budget and Evaluation Office’’
for ‘‘House Budget Office and the Senate

Budget Office’’ in the last sentence of subsection (b).
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1993, ‘‘consistent’’ was substituted for ‘‘consistant’’ in
the first sentence of subsection (b).
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Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

45-12-86

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 4. 72 Am. Jur. 2d, States, Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 254,
414.

45-12-86. Governor authorized to require state agencies to reserve specified appropriations for budget reductions
and withhold a percentage of agency allotments to
maintain spending within actual revenues.
(a) Except as otherwise provided in subsection (c) of this Code
section, the Governor, during the first six months of a fiscal year period
in which the current revenue estimate on which appropriations are
based is expected to exceed actual revenues, is authorized to require
state agencies to reserve such appropriations as specified by the
Governor for budget reductions to be recommended to the General
Assembly at its next regular session.
(b) Except as otherwise provided in subsection (c) of this Code
section, the Governor, during any fiscal year by which the current
revenue estimate on which appropriations are based is expected to
exceed actual revenues, is authorized to withhold a percentage of
agency allotment requests as necessary to maintain spending within
actual revenues.
(c) During any fiscal year beginning on or after July 1, 2009, in which
the current revenue estimate on which appropriations are based is
expected to exceed actual revenues and an appropriation for homeowner tax relief grants pursuant to Chapter 89 of Title 36 has been
made which does not comply with the limitations specified under
subsection (d) of Code Section 36-89-3, the Governor shall either require
the state agency to which the appropriation was made to reserve such
appropriations as specified by the Governor for budget reductions to be
recommended to the General Assembly at its next regular session or
withhold the agency allotment request for such appropriation as
necessary to maintain spending within actual revenues. (Code 1933,
§ 40-418, enacted by Ga. L. 1962, p. 17, § 1; Ga. L. 1993, p. 1402, § 18;
Ga. L. 1993, p. 1914, § 11; Ga. L. 2005, p. 976, § 4/HB 509; Ga. L. 2009,
p. 1, § 2/HB 143; Ga. L. 2009, p. 8, § 45/SB 46.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’
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JUDICIAL DECISIONS
Cited in Georgia Ass’n of Educators v.
Harris, 403 F. Supp. 961 (N.D. Ga. 1975);
Briarcliff Haven, Inc. v. Department of

Human Resources, 403 F. Supp. 1355
(N.D. Ga. 1975).

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 254,
255.

45-12-87. Requirement of authorization of payments and obligation; liability of persons authorizing payments or
receiving payments.
No payment shall be made and no obligation shall be incurred
against any appropriation unless such payment or obligation has been
authorized as provided in this part. Every official authorizing payments
in violation of this part, or taking part therein, and every person
receiving such payment, or any part thereof, shall be jointly and
severally liable to the state for the full amount so paid or received.
(Code 1933, § 40-419, enacted by Ga. L. 1962, p. 17, § 1.)
JUDICIAL DECISIONS
This section prohibits deficit financing. Briarcliff Haven, Inc. v. Department of Human Resources, 403 F. Supp.
1355 (N.D. Ga. 1975).
Cited in Busbee v. Georgia Conference,

Am. Ass’n of Univ. Professors, 235 Ga.
752, 221 S.E.2d 437 (1975); Georgia Ass’n
of Educators v. Harris, 403 F. Supp. 961
(N.D. Ga. 1975).

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 398.

45-12-88. Budget units to furnish information to Budgetary
Responsibility Oversight Committee before instituting new programs.
Reserved. Repealed by Ga. L. 2008, p. VO1, § 2-3, effective January
28, 2008.
Editor’s notes. — This Code section
was based on Code 1933, § 40-419.1, enacted by Ga. L. 1970, p. 637, § 1; Ga. L.

1993, p. 1914, § 12; Ga. L. 1994, p. 1865,
§ 4.
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45-12-89. Appropriations not expended or obligated at end of
fiscal year to lapse.
At the end of each fiscal year, the amount of each appropriation
provided for in this part, except for the mandatory appropriations
required by the Constitution of Georgia, remaining unexpended and not
contractually obligated in writing shall lapse and cease to be available;
and the state treasury shall not pay any unallotted appropriations and
shall make the necessary adjustments in its appropriation accounts to
charge off the amount of the lapsed appropriations. All appropriated
funds, except for the mandatory appropriations required by the Constitution of Georgia, remaining unexpended and not contractually
obligated at the expiration of the General Appropriations Act shall
lapse. (Code 1933, § 40-420, enacted by Ga. L. 1962, p. 17, § 1; Ga. L.
1973, p. 673, § 9.)
JUDICIAL DECISIONS
Cited in Busbee v. Georgia Conference,
Am. Ass’n of Univ. Professors, 235 Ga.
752, 221 S.E.2d 437 (1975).
OPINIONS OF THE ATTORNEY GENERAL
Appropriation of funds in reserve.
— A reserve consists of the funds from a
prior fiscal year’s appropriation which
have been obligated, so as to preclude
lapse, but which have yet to be expended.
Such funds would only be available for
further appropriation in the event that
the obligation against them were to be
extinguished by the operation of a statute
of limitations or some other means which
would preclude the legal necessity of satisfying the obligation. 1979 Op. Att’y Gen.
No. U79-26.
Funds in reserves may not be appropriated in fiscal years subsequent to those in
which the reserves were created as long as
the obligations against such reserves remain outstanding. 1979 Op. Att’y Gen. No.
U79-26.
When state agency may contract in
one fiscal year for services for next

fiscal year. — A state agency may contract with a party in one fiscal year for
services to be performed in the next fiscal
year so long as the funds to meet obligations of contract were existing in the agency’s appropriation and were unobligated
prior to the execution of contract. 1980
Op. Att’y Gen. No. 80-163.
State agency has discretion in determining which fiscal year’s funds
were obligated by a particular contract. 1980 Op. Att’y Gen. No. 80-163.
Lapse of appropriations that become deobligated. — Appropriated
state funds which become deobligated
during a subsequent fiscal year are subject to lapse, and may not be applied to
contracts for which motor fuel tax appropriations were previously committed.
1993 Op. Att’y Gen. No. 93-9.
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RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 404.

45-12-90. Disposition of appropriation for duties, purposes, and
objects which have been transferred.
In the event that any duties, purposes, and objects for which
appropriations are made shall be transferred to a budget unit other
than that to which appropriated, the appropriations for such duties,
purposes, and objects shall be made available, subject to this part, to
such budget unit or budget units to which the duties, purposes, and
objects are transferred. Should the appropriation to be transferred not
be shown in the appropriation Act as a separate and identifiable item,
the amount to be transferred shall be decided by the Office of Planning
and Budget in accordance with the detailed estimates or other information embodied in the budget report. (Code 1933, § 40-421, enacted
by Ga. L. 1962, p. 17, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
This section is designed in part to
prevent the failure of an appropriation, the expenditure of which is otherwise lawful, because of an improper designation of the spending agency. 1975 Op.
Att’y Gen. No. 75-40.
A transfer of appropriations from

the Art Commission to the Board of
Regents so that the performing arts project may be produced for educational television under the auspices of the Center for
Continuing Education of the University of
Georgia is permitted under this section.
1967 Op. Att’y Gen. No. 67-212.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 410.

45-12-91. Federal funds received by state continually appropriated.
All federal funds received by the state are continually appropriated in
the exact amounts and for the purposes authorized and directed by the
federal government in making the grant. (Code 1933, § 40-422, enacted
by Ga. L. 1962, p. 17, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 405.
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45-12-92. Revenue collections to be paid to state treasury on
monthly basis; effect of failure of budget unit to comply with Code section; user fee defined; reporting.
(a) All departments, agencies, and budget units charged with the
duty of collecting taxes, fees, assessments, or other moneys, the
collection of which is imposed by law, if required, shall pay all revenues
collected by them into the state treasury on a monthly basis on or before
the fifteenth day of each month for the immediately preceding month’s
collections, according to such rules and regulations as may be prescribed by the Office of Planning and Budget. No allotment of funds
shall be made to any budget unit which has failed to comply fully with
this Code section.
(b)(1) As used in this subsection, the term ‘‘user fee’’ shall mean
voluntary or mandatory payments made in exchange for a government good or service provided specifically to the fee payer. A revenue
source meets this definition if the authorization for the fee explicitly
or implicitly ties the fee to the activities of a specific program, such as
a licensing fee charged by a regulatory program. Fines, penalties, late
fees, or similar punitive charges are not included in this definition.
(2) All departments, agencies, and budget units charged with the
duty of collecting user fees, the collection of which is authorized by
law or regulation, shall compile a separate annual report to be
submitted to the Office of Planning and Budget showing:
(A) The statute or regulation authorizing a user fee;
(B) The user fee amount;
(C) The goods or services associated with the user fee and the
estimated cost of such goods or services;
(D) The total amount collected from the user fee in the current
fiscal year; and
(E) Whether the user fee has been retained by the department,
agency, or budget unit or remitted to the state treasury.
(3) The report provided for in paragraph (2) of this subsection shall
also contain any proposal that the budget unit may have to:
(A) Create a new fee, or change, reauthorize, or terminate an
existing fee, which shall include a description of the associated
service or product provided or the regulatory function performed;
and
(B) Adjust an existing fee rate or amount. Each new or adjusted
fee rate shall be accompanied by information justifying the proposed rate adjustment which may include:
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(i) The relationship between the revenue to be raised by the
fee or change in the fee and the cost or change in the cost of the
service, product, or regulatory function supported by the fee,
with costs construed as actual costs incurred;
(ii) The inflationary pressures that have arisen since the fee
was last set;
(iii) The effect on budgetary adequacy if the fee is not increased;
(iv) The existence of comparable fees in other jurisdictions;
(v) Policies that might affect the acceptance or the viability of
the fee amount;
(vi) Any proposal to designate, or redesignate, the fund into
which revenue from a fee is to be deposited; and
(vii) Other relevant considerations.
(4) The Office of Planning and Budget shall compile and publish on
the Open Georgia website, open.georgia.gov, a report showing for
each department, agency, or other budget unit the data collected
pursuant to this subsection. (Code 1933, § 40-423, enacted by Ga. L.
1962, p. 17, § 1; Ga. L. 2010, p. 112, § 1/HB 1284; Ga. L. 2011, p. 752,
§ 45/HB 142.)
OPINIONS OF THE ATTORNEY GENERAL
Word ‘‘law’’ in O.C.G.A. § 45-12-92
probably refers only to enactments of the
General Assembly. 1981 Op. Att’y Gen.
No. 81-100.
Room and board charges of prisoners on work release must be deposited
into the state treasury. 1977 Op. Att’y
Gen. No. 77-77.
Proceeds from sales of unserviceable property must be deposited. —
Proceeds of property sales may constitutionally be retained by the agency concerned, because such proceeds are not
‘‘taxes,’’ ‘‘fees’’ or ‘‘assessments.’’ As a matter of statute, however, most such proceeds must be paid into the state treasury:
first, such proceeds would in general constitute ‘‘other moneys’’ within the meaning of former Code 1933, § 40-423 (see now
O.C.G.A. § 45-12-92); and second, former
Code 1933, § 91-804 (see former O.C.G.A.
§ 50-16-144) provided that the proceeds
of sales of unserviceable property shall be

paid into the treasury. 1977 Op. Att’y Gen.
No. 77-77.
Revenue transferred from another
agency need not be deposited into
state treasury. — The constitutional and
statutory provisions when the provisions
speak of revenues refer to outside receipts; revenues which are received by one
agency from another agency, unlike outside receipts, are already subject to the
annual appropriations process; therefore,
such revenues need not be deposited into
the state treasury to ensure that the General Assembly can exercise control over
state finances. 1977 Op. Att’y Gen. No.
77-77.
Certain income generated by judicial branch need not be deposited
into state treasury. — Certain income
generated by the judicial branch of government, including dues paid by members
of the State Bar of Georgia, fees paid to
the office of bar admissions by applicants
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for admission to the bar, and fees paid by
court reporters to the board of court reporting of the Judicial Counsel, may be
retained by the judicial branch. 1977 Op.
Att’y Gen. No. 77-77.
With respect to character examination
fees paid by prospective members of the
bar, neither the Constitution nor the Budget Act requires that such fees be deposited into the state treasury. 1977 Op. Att’y
Gen. No. 77-77.
Bar fees. — Fees, generated by proposed rules of the Supreme Court creating
a board to determine fitness of bar applicants and an office of bar admissions, are
not to be collected pursuant to any revenue statute and these fees do not have to
be remitted to the state treasury. 1977 Op.
Att’y Gen. No. U77-10.1.
Room and board charges collected
from probationers need not be deposited into state treasury. — As there is
no specific statutory premise for collecting
room and board charges from probationers, by the Department of Offender Reha-

45-12-92.1

bilitation, or for collecting meal money
from employees working in group homes
operated by the Department of Human
Resources, these funds may be retained by
the respective departments. 1977 Op.
Att’y Gen. No. 77-77.
Probation supervision fee does not
have to be paid into state treasury. —
Probation supervision fee collected pursuant to probation order of sentencing court
lacks statutory premise. Therefore, such a
fee does not have to be paid into state
treasury but, if permitted by probation
order, could be retained by Department of
Offender Rehabilitation. 1981 Op. Att’y
Gen. No. 81-100.
Gifts and grants, whether federal
or private, may be retained by an
agency recipient as gifts and grants are
not ‘‘taxes,’’ ‘‘fees’’ or ‘‘assessments,’’ nor is
an agency under a legal duty to collect
them, although some agencies are by law
authorized or required to accept whatever
gifts may be made available to them. 1977
Op. Att’y Gen. No. 77-77.

45-12-92.1. Fees which are not revenue measures; utilization of
proceeds.
(a) The General Assembly finds and determines that certain fees
imposed or authorized by law are not ‘‘revenue measures’’ within the
meaning of Article VII, Section III, Paragraph II of the Constitution but
only incidentally create revenue pursuant to the facilitation of another
primary purpose.
(b) When any other provision of law imposes or authorizes the
imposition of a fee and recites that such fee is subject to this Code
section:
(1) The agency or other entity imposing and collecting the fee shall
not pay the proceeds of the fee into the general fund of the state
treasury but shall rather retain and expend the proceeds for purposes
of defraying the costs of administering the program or activity with
which the fee is associated; and
(2) If the amount of the fee is fixed by the agency or other entity
pursuant to the law authorizing the fee, the fee shall be fixed in a
reasonable amount such that the proceeds of the fee do not exceed the
total direct and indirect costs of administering the program or
activity with which the fee is associated. (Code 1981, § 45-12-92.1,
enacted by Ga. L. 2010, p. 9, § 1-84.1/HB 1055.)
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Cross references. — Provider Payment Agreement Act, T. 31, C. 8, A. 6.

45-12-92.2. Definitions; procedures involving solid waste disposal surcharge and tire disposal fees; conditions;
appropriation.
(a) As used in this Code section, the term:
(1) ‘‘Base amount’’ means the amount of fee proceeds collected
during the complete fiscal year which immediately precedes the fiscal
year for which the new appropriation amount is determined with
respect to each fee under paragraph (3) of this subsection. When a fee
amount has been reduced pursuant to any provision of this Code
section, then for purposes of calculating amounts as required under
this Code section for the next fiscal year, base amount shall mean the
amount of fee proceeds that would have been collected during a
specified fiscal year under the original amount of the fee unreduced
by this Code section.
(2) ‘‘Collecting agency’’ means the Environmental Protection Division of the Department of Natural Resources.
(3) ‘‘Fee’’ means the:
(A) Solid waste disposal surcharge fee provided for under subsection (e) of Code Section 12-8-39 for the hazardous waste trust
fund; and
(B) Tire disposal fee provided for under subsection (h) of Code
Section 12-8-40.1 for the solid waste trust fund.
(4) ‘‘New appropriation amount’’ means the total amount of funds
which are appropriated for a purpose or function described under
paragraph (3) of this subsection for the newly commencing fiscal year
for which the calculations are required under subsection (b) of this
Code section.
(b) Effective for the fiscal year beginning July 1, 2014, and each fiscal
year thereafter, for paragraph (3) of subsection (a) of this Code section:
(1) The Office of Planning and Budget shall determine the base
amount for the purpose or function as described under a subparagraph of paragraph (3) of subsection (a) of this Code section;
(2) The Office of Planning and Budget shall determine the new
appropriation amount;
(3) If the new appropriation amount is equal to or greater than the
base amount, then the amount of the fee shall not be reduced under
this Code section;
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(4)(A) If the new appropriation amount is less than the base
amount, then the amount of the fee shall be reduced automatically
by 25 percent for the fiscal year beginning on July 1; provided,
however, that in no event shall the reduction ever be less than an
amount which would be equal to the new appropriation amount;
(B) Immediately following the date the General Appropriations
Act for the newly commencing fiscal year is approved by the
Governor or becomes law without such approval, the Office of
Planning and Budget shall notify the collecting agency of the
adjusted fee amount; and
(5)(A) Except as otherwise provided in subparagraph (B) of this
paragraph, for any fiscal year following a fee reduction under
paragraph (4) of this subsection, if the new appropriation amount
is equal to or greater than the base amount, then the fee amount
shall be increased back to the fee amount in place immediately
prior to the most recent such reduction.
(B) If the new appropriation amount is equal to or greater than
the base amount as determined in the fiscal year in which such fee
amount was first reduced under this subsection, then such fee
amount shall be increased back to the amount in place immediately
prior to such first reduction.
(c)(1) Except as otherwise provided in paragraph (2) of this subsection, calculations under subsection (b) of this Code section shall
continue in effect for a fee for each fiscal year until the new
appropriation amount is equal to or greater than the base amount.
(2) If, in any subsequent fiscal year, the new appropriation amount
is less than the base amount, then there shall be a commensurate fee
reduction applicable to that fee amount effective the first day of the
subsequent fiscal year in such amount as may be necessary to offset
the difference between the new appropriation amount and the base
amount in such fiscal year.
(d)(1) During any session of the General Assembly, prior to the
adoption of the Supplemental Appropriations Act amending the
current fiscal year budget or prior to the adoption of the General
Appropriations Act providing for the succeeding fiscal year’s budget,
the General Assembly shall be authorized to waive and suspend the
operation of this Code section with respect to each fee identified
under paragraph (3) of subsection (a) of this Code section in the
manner specified in paragraph (2) of this subsection.
(2) Each such waiver and suspension shall be accomplished by a
joint resolution, enacted with the force and effect of law, the duration
of which shall not exceed a single fiscal year and which shall apply
350

45-12-92.2

GOVERNOR

45-12-93

only to a single fee identified under paragraph (3) of subsection (a) of
this Code section.
(e) No provision of this Code section providing for the determination
of any amount shall preclude the appropriation of greater amounts for
purposes or functions covered by this Code section.
(f ) The collecting agency and the Office of Planning and Budget shall
promulgate such rules and regulations as are necessary and appropriate to implement and administer this Code section, including, but not
limited to, appropriate public notification of any change in a fee amount
and the effective date of such change required by any provision of this
Code section. (Code 1981, § 45-12-92.2, enacted by Ga. L. 2013, p. 856,
§ 5/HB 276.)
45-12-93. Revenue shortfall reserve; reservation of surplus
state funds; appropriation and release of funds; limitations.
(a) There shall be a reserve of state funds known as the ‘‘Revenue
Shortfall Reserve.’’
(b) The amount of all surplus in state funds existing as of the end of
each fiscal year shall be reserved and added to the Revenue Shortfall
Reserve. Funds in the Revenue Shortfall Reserve shall carry forward
from fiscal year to fiscal year, without reverting to the general fund at
the end of a fiscal year. The Revenue Shortfall Reserve shall be
maintained, accumulated, appropriated, and otherwise disbursed only
as provided in this Code section.
(c) For each existing fiscal year, the General Assembly may appropriate from the Revenue Shortfall Reserve an amount up to 1 percent of
the net revenue collections of the preceding fiscal year for funding
increased K-12 needs.
(d) The Governor may release for appropriation by the General
Assembly a stated amount from funds in the Revenue Shortfall Reserve
that are in excess of 4 percent of the net revenue of the preceding fiscal
year.
(e) As of the end of each fiscal year, an amount shall be released from
the Revenue Shortfall Reserve to the general fund to cover any deficit
by which total expenditures and contractual obligations of state funds
authorized by appropriation exceed net revenue and other amounts in
state funds made available for appropriation.
(f ) The combined Revenue Shortfall Reserve and the Midyear Adjustment Reserve existing on May 9, 2005, shall become the Revenue
Shortfall Reserve provided for in this Code section.
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(g) Any other provision of law notwithstanding, the General Assembly is authorized to appropriate $7 million for State Fiscal Year 2005
from the Revenue Shortfall Reserve.
(h) The Revenue Shortfall Reserve shall not exceed 15 percent of the
previous fiscal year’s net revenue for any given fiscal year. (Ga. L. 1976,
p. 420, § 1; Ga. L. 1982, p. 1288, §§ 1, 2; Ga. L. 1983, p. 1815, § 1; Ga.
L. 1985, p. 252, § 5; Ga. L. 1986, p. 10, § 45; Ga. L. 1990, p. 8, § 45; Ga.
L. 2000, p. 1505, § 1; Ga. L. 2001, p. 333, § 1; Ga. L. 2004, p. 1, § 1; Ga.
L. 2005, p. 976, § 5/HB 509; Ga. L. 2010, p. 166, § 1/SB 421.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2005, ‘‘May 9,

2005,’’ was substituted for ‘‘the effective
date of this subsection’’ in subsection (f ).

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 408.

45-12-94. Striking of name of employee from requisition for
allotment of funds.
Neither the Governor nor the Office of Planning and Budget shall
have the power to strike arbitrarily the name of any individual
employed by the state from a requisition for allotment of funds or from
the budget of any budget unit, department, or agency of the state
government. (Code 1933, § 40-424, enacted by Ga. L. 1962, p. 17, § 1.)
Cross references. — Procedure for
hearing complaints regarding misconduct,

malfeasance, and incompetence of state
employee, § 45-5-7.

45-12-95. Duty of Office of Planning and Budget to encourage
state agencies to identify and implement cost-saving
measures and to decentralize state government.
(a) It is the intent of the General Assembly to encourage state
agencies to identify and implement cost-saving measures and to decentralize state government.
(b) It is the duty of the Office of Planning and Budget to assist state
agencies in identifying and implementing measures that provide current services to the public at a reduced cost or improved services to the
public at the same cost and that whenever possible, consistent with
such objectives, those services be administered or provided from facilities that are decentralized.
(c) The Office of Planning and Budget is authorized to encourage
state agencies to identify and propose cost-saving initiatives by establishing a system of financial incentives. A cost-saving initiative shall
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include a description of the proposed action to effect a cost reduction
and the proposed use of the resulting savings. A system of financial
incentives to encourage agencies to identify and propose cost-saving
initiatives shall include the following provisions:
(1) Any agency that implements an approved cost-saving initiative
shall be eligible to receive one-half of the resulting savings to be spent
on other unfunded or underfunded needs of the agency’s own choosing, provided that any such expenditures are consistent with the
organization’s approved strategic plan and do not create a continuing
funding requirement in future fiscal years unless approved by the
General Assembly in the next appropriations Act; and
(2) Where cost savings are one-time in nature, the implementing
agency shall be eligible to receive one-half of the savings for one year.
Where cost savings result from reductions in continuation spending,
the implementing agency shall be eligible to receive one-half of the
savings each year for a period of three years.
(d) The Office of Planning and Budget must review and approve all
proposed cost-saving initiatives prior to their implementation for the
implementing agency to be eligible for receipt of financial incentives.
However, as part of this review, the Office of Planning and Budget must
consult with a cross section of agencies and the House Budget and
Research Office and the Senate Budget and Evaluation Office.
(e) The Office of Planning and Budget shall maintain records on all
approved cost-saving initiatives and, with the Governor’s approval,
shall reflect in the budget report submitted each year to the General
Assembly the cost reductions in the affected agencies’ budgets and the
resulting financial incentives by agency.
(f ) The Office of Planning and Budget shall issue rules and regulations as necessary to implement this program. (Code 1981, § 45-12-95,
enacted by Ga. L. 1993, p. 1914, § 13; Ga. L. 1994, p. 97, § 45; Ga. L.
1994, p. 1865, § 5; Ga. L. 2008, p. VO1, § 1-18/HB 529; Ga. L. 2014, p.
866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘House Budget and Research Office and
the Senate Budget and Evaluation Office’’
for ‘‘House Budget Office and the Senate
Budget Office’’ in the last sentence of subsection (d).

Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’
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PART 2
REVIEW OF APPLICATIONS FOR FEDERAL
ASSISTANCE AND STATE CONTRACTS
Subpart 1
Federal Assistance
45-12-110. Notification of intention to apply for federal assistance; adoption and promulgation of rules and regulations and forms.
(a) Any state department, board, bureau, commission, authority, or
other state agency, except the Board of Regents of the University
System of Georgia and its employees, intending to apply for any new
program of federal assistance under any federal program shall notify
the House Budget and Research Office, the Senate Budget and Evaluation Office, and the director of the Office of Planning and Budget of its
intention to apply for such federal assistance at least 30 days prior to
filing the application for such assistance. Such notification shall include
a summary description of the proposed federal assistance project, the
amount of federal funds to be requested, the amount of state matching
funds, if any, to be required in connection with obtaining federal
assistance, and the period of time to be covered by the proposed federal
assistance project.
(b) The House Budget and Research Office, the Senate Budget and
Evaluation Office, and the director of the Office of Planning and Budget,
acting jointly or independently, are authorized and directed to devise
and distribute such forms as may be necessary to carry out subsection
(a) of this Code section and, in connection therewith, to adopt and
promulgate such rules and regulations as may be necessary to ensure
compliance with said subsection. (Ga. L. 1972, p. 411, § 1; Ga. L. 1990,
p. 8, § 45; Ga. L. 2008, p. VO1, § 1-19/HB 529; Ga. L. 2014, p. 866,
§ 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘House Budget and Research Office, the

Senate Budget and Evaluation Office’’ for
‘‘House Budget Office, the Senate Budget
Office’’ in subsections (a) and (b).
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RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 414.

45-12-111. Legislative budget analyst to analyze impact of proposed federal assistance project; forwarding of copy
of analysis to General Assembly members.
As soon as practicable after receiving a notification provided for in
Code Section 45-12-110, it shall be the duty of the legislative budget
analyst to analyze the short-term and long-term impact the proposed
federal assistance project would have on state budgetary and fiscal
matters if the application for federal assistance were approved. Upon
completion of said analysis, the legislative budget analyst shall forward
a copy of same to the President of the Senate, the Speaker of the House
of Representatives, each member of the appropriations committees of
the House of Representatives and Senate, and to any member of the
General Assembly requesting a copy of said analysis. (Ga. L. 1972, p.
411, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.
C.J.S. — 81A C.J.S., States, § 414.

45-12-112. Duties of director of Office of Planning and Budget.
The director of the Office of Planning and Budget shall perform such
duties in connection with receiving the notifications provided for in
Code Section 45-12-110 as may be required by the Governor. (Ga. L.
1972, p. 411, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Funds, § 33 et seq.
C.J.S. — 81A C.J.S., States, § 340.
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Subpart 2
State Contracts
45-12-130. State contracts over $5,000.00 voidable without certain approval.
Any contract, contractual obligation, contractual undertaking, contractual arrangement, or agreement by which the state or any of its
departments, boards, bureaus, commissions, authorities, or other agencies is obligated to, or may become obligated to, expend more than
$5,000.00 shall be voidable by the state unless:
(1) The same is approved by one of the following:
(A) The Department of Administrative Services pursuant to
Article 3 of Chapter 5 of Title 50;
(B) The State Properties Commission created by Articles 2
through 5 of Chapter 16 of Title 50; or
(C) The Office of Planning and Budget, as provided in Code
Section 45-12-131; or
(2) The same is exempt, as provided in Code Section 45-12-132.
(Ga. L. 1972, p. 910, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 73 et

seq.
C.J.S. — 81A C.J.S., States, § 342.

45-12-131. Office of Planning and Budget to review and approve
contracts; exempting of contracts.
The Office of Planning and Budget shall review and, if such contract
is authorized by the appropriations Act, approve all contracts provided
for by Code Section 45-12-130 and not otherwise approved by the
Department of Administrative Services or the State Properties Commission. The Office of Planning and Budget is authorized to exempt, by
rule or regulation, certain contracts and classes of contracts, and such
exempt contracts shall be binding. (Ga. L. 1972, p. 910, § 2.)
OPINIONS OF THE ATTORNEY GENERAL
Contracts that Office may not review. — The Office of Planning and Budget may not review or authorize state
contracts under these circumstances: (1)

the contract is for $5,000 or less; (2) one of
the other two agencies identified in
O.C.G.A. § 45-12-131 has already approved the contract; and (3) the contract
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falls within one of the three areas exempted by O.C.G.A. § 45-12-132. 1984
Op. Att’y Gen. No. 84-20.
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 73 et

seq.
C.J.S. — 81A C.J.S., States, § 342.

45-12-132. Contracts exempt from subpart.
The following contracts are exempt from this subpart:
(1) Contracts approved by the Department of Transportation, the
State Board of Education, the State Board of the Technical College
System of Georgia, or the Board of Regents of the University System
of Georgia;
(2) Construction contracts of an authority entered into after competitive bid, including amendments thereto, and emergency contracts
of an authority requiring immediate execution and performance for
the protection of persons or property; and
(3) Contracts of employment. (Ga. L. 1972, p. 910, § 3; Ga. L. 1989,
p. 603, § 1; Ga. L. 2011, p. 632, § 3/HB 49.)
JUDICIAL DECISIONS
Cited in Busbee v. Georgia Conference,
Am. Ass’n of Univ. Professors, 235 Ga.
752, 221 S.E.2d 437 (1975).
OPINIONS OF THE ATTORNEY GENERAL
Professional employment services
contract. — The term ‘‘contracts of employment’’ is broad enough to encompass a
professional employment services con-

tract, notwithstanding the fact that the
contract may fall outside the normal
employer-employee relationship. 1984 Op.
Att’y Gen. No. 84-20.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 73 et

seq.
C.J.S. — 81A C.J.S., States, § 342.
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PART 3
PLANNING, DEVELOPING, AND MANAGING ENERGY RESOURCES
45-12-150 through 45-12-158.
Reserved. Repealed by Ga. L. 1994, p. 1108, § 2, effective July 1,
1994.
Editor’s notes. — Ga. L. 1994, p. 1108,
effective July 1, 1994, repealed former
Code
Sections
45-12-150
through
45-12-155, concerning planning, developing, and managing energy resources, and
the Office of Energy Resources, which
were based on Ga. L. 1976, p. 1740, §§ 1, 5,
6, 7; Ga. L. 1977, p. 1536, §§ 1, 2; Code
1981,
§
45-12-150;
Code
1981,
§§ 45-12-151 through 45-12-155, as redesignated from Code 1981, §§ 45-12-154
through 45-12-158, respectively, by Ga. L.
1983, p. 1539, § 3; and Ga. L. 1990, p. 8,
§ 45. For provisions concerning the Divi-

sion of Energy Resources, see Code Sections 50-23-30 through 50-23-35.
Ga. L. 1983, p. 1539, effective April 1,
1983, in addition to redesignating former
Code
Sections
45-12-154
through
45-12-158
as
45-12-151
through
45-12-155, respectively, and amending
them, also reenacted § 45-12-150 without
change and repealed former §§ 45-12-151
through 45-12-153, concerning the creation, composition and powers and duties
of the Georgia Council for Energy Resources.

PART 4
STATE PLANNING AND DEVELOPMENT
Cross references. — Powers and duties of Department of Community Affairs
relating to planning and development of

local units of government, etc., § 50-8-1 et
seq.

45-12-170. Office of Planning and Budget to perform planning
and development function; powers and duties generally; recommendations of planned communities for
state development assistance.
Reserved. Repealed by Ga. L. 2015, p. 385, § 2-8/HB 252, effective
July 1, 2015.
Editor’s notes. — This Code section
was based on Ga. L. 1974, p. 1215, § 2.

45-12-171. Office to be principal state agency for coordinating
development, demographic data, statistical coordination, and federal programs; applications for and
receipt of financial assistance.
(a) The Office of Planning and Budget shall be:
(1) The principal state agency for coordinating planning and
programming for comprehensive development;
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(2) The state agency responsible for preparing, maintaining, and
furnishing official demographic data for the state; and
(3) The principal state agency for statistical coordination and
standardization.
(b) The office may apply for and receive grants-in-aid, contributions,
and any other forms of financial or other assistance from any source,
public or private, for the purposes of this Code section and Code
Sections 45-12-172 and 45-12-177.
(c) The office shall serve as the state agency for all federal programs
which require state designation of a single clearing-house if federal or
state law does not provide for another state agency or if the Governor
does not designate another state agency by executive order. (Ga. L.
1970, p. 321, § 9; Ga. L. 1990, p. 8, § 45; Ga. L. 2008, p. 324, § 45/SB
455.)
45-12-172. Office to review and comment on proposed development programs and serve as liaison with levels of
government.
The Office of Planning and Budget shall be responsible, directly or in
cooperation with other agencies, for planning the following activities:
(1) Reviewing and commenting upon the interrelationship with
state planning of all applications for federal financial assistance by
units of local government and local public agencies, regional commissions, and state agencies; and, where appropriate, reviewing and
commenting to appropriate federal or state agencies that such
proposed programs satisfy the requirements of or are not inconsistent
with state law or with state and area forecasts and development
programs or other state policies; and
(2) Serving in a liaison capacity with federal, state, and local levels
of government. (Ga. L. 1970, p. 321, § 10; Ga. L. 1989, p. 1317,
§ 6.19; Ga. L. 2008, p. 181, § 22/HB 1216.)
45-12-173. Office to promote state development; duties of Governor; employment of personnel; furnishing of advice
and assistance by other state officials.
(a) The Office of Planning and Budget shall perform the function of
promoting the orderly growth and development of the state through the
proper planning and programming of the affairs of state government.
The Governor shall be ex officio director of state planning.
(b) The Governor, through the Office of Planning and Budget, shall
make available such planning and programming service, technical
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assistance, information, and advice as specified in this Code section and
Code Sections 45-12-174 through 45-12-176 to departments, agencies,
and institutions of state government, to the General Assembly, and to
local and joint units of government and other public bodies as may be
appropriate to achieve the purposes of this Code section and Code
Sections 45-12-174 through 45-12-176.
(c) The Governor, through the Office of Planning and Budget, shall
encourage comprehensive and coordinated planning and programming
of the affairs of the state government. He may inquire into the methods
of planning and program development in the conduct of the affairs of
state government; he may prescribe for adequate systems of records for
planning and programming purposes; and he may prescribe the institution and uses of standards for effective planning and programming.
(d) The Governor shall prepare and submit to the General Assembly
a development program for the consideration and review of the General
Assembly. A program budget report shall satisfy this requirement. The
development program shall be submitted within five days after the
organization of the General Assembly for review with the budget
document.
(e) The director of the Office of Planning and Budget is authorized
and directed to employ fully qualified professional, technical, and
clerical personnel as required to carry out the duties prescribed in this
Code section and Code Sections 45-12-174 through 45-12-176.
(f ) The Attorney General, the state auditor, and such other state
officials as shall be called upon shall render such advice and assistance
and furnish such information to the Office of Planning and Budget as
may be requested and needed. (Ga. L. 1967, p. 252, § 1; Ga. L. 1990, p.
8, § 45; Ga. L. 2005, p. 976, § 6/HB 509.)
Law reviews. — For note, ‘‘Regulation
of Artificial Lakes and Recreational Subdivisions in Georgia,’’ recommending

methods for future regulation, see 8 Ga.
St. B.J. 580 (1972).

45-12-174. Development functions of office generally.
The Office of Planning and Budget, at the direction of the Governor
and subject to Code Section 45-12-173, this Code section, and Code
Sections 45-12-175 and 45-12-176, shall perform the following functions:
(1) Prepare comprehensive, long-range recommendations for the
orderly and coordinative growth of the state, including, but not
necessarily limited to, recommendations on long-range functional
plans in such areas of state concern as transportation, outdoor
recreation, water resources, and economic development, and submit
such recommendations to the General Assembly;
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(2) Analyze the quality and quantity of services required for the
continued orderly and long-range growth of the state, taking into
consideration the relationship of activities, capabilities, and future
plans of local units of government, area commissions, development
districts, private enterprise, and the state and federal government;
(3) Work to harmonize the planning activities of all state departments, agencies, and institutions and other public and private bodies
within the state;
(4) Provide technical assistance in the development of planning
programs by state departments, agencies, and institutions; local
levels of government; and other public bodies within the state;
(5) Work with departments, agencies, and institutions of state
government to study and review plans and programs filed with the
federal government by state departments, agencies, or institutions
relative to any existing, new, expanded, or amended federal-aid
program;
(6) At the direction of the Governor, survey, review, and appraise
the accomplishments of state government in achieving the goals and
objectives set forth in the development program; and
(7) Provide assistance to the General Assembly on request and be
available to assist its committees with any needed information or
material. (Ga. L. 1967, p. 252, § 2; Ga. L. 1976, p. 648, § 1; Ga. L.
1990, p. 8, § 45.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1990, semicolons were substituted for commas follow-

ing ‘‘institutions’’ and ‘‘government’’ in
paragraph (4).

45-12-175. Preparation of long-range development plans by office; designation of planning officer or representative
by departments, agencies, or institutions.
(a) The Governor, through the Office of Planning and Budget, shall
have in continuous process and revision a strategic plan for the state as
a whole. This plan shall be updated at least on an annual basis and
shall cover a minimum period of time as determined by the Office of
Planning and Budget, but not less than five years. It shall have as its
primary goal the improved fiscal responsibility and responsiveness of
state government and the effective and efficient delivery of services
throughout the geographic area of the state with an emphasis on
decentralizing state government. The goals and strategies contained in
this state strategic plan shall be reflected by the various departments,
boards, bureaus, commissions, institutions, authorities, and other
agencies of state government, as respectively applies, in the development of their own strategic plans which specifically deal with their
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respective future directions and organizational missions. Each strategic plan developed by each department, board, bureau, commission,
institution, authority, and other agency of state government shall
contain a description of its future direction; a statement of its organizational mission; a description of the current and anticipated future
needs being addressed by its preferred future direction and organizational mission; a description of planned actions designed to address
these needs; a description of the goals for the program or services to be
improved; a course of action for achieving the planned improvements,
including an implementation timetable; a description of the evaluation
system to be used to determine if the goals are being attained; an
estimated annual cost for each planned improvement of a program or
service; all efforts to decentralize its administrative and operational
functions; and all other items as the Office of Planning and Budget may
deem necessary. Each department, board, bureau, commission, institution, authority, and other agency of state government shall submit its
own strategic plan to the Office of Planning and Budget as supporting
information for the budget estimates required under Code Section
45-12-78.
(b) The Office of Planning and Budget shall cause to be prepared and
coordinate the development of strategic plans by departments, boards,
bureaus, commissions, institutions, authorities, and other agencies to
ensure that the state-wide directions are met. The Office of Planning
and Budget shall:
(1) Ensure that the focus of the various plans do not conflict with
the general state goals;
(2) Offer assistance to the various departments, boards, bureaus,
commissions, institutions, authorities, and other agencies of state
government in the design and execution of their programs and be the
coordinating agency for the separate department or agency proposals;
and
(3) Phase in implementation by the various departments, boards,
bureaus, commissions, institutions, authorities, and other agencies of
state government.
(c) To assist in the development of plans and programs of state
government, the Governor, through the Office of Planning and Budget,
may request, as appropriate, that each department, agency, and institution of state government designate, from among its employees and
officers, a planning officer or representative who shall be responsible for
the planning and coordination of the activities and responsibilities of
the department, agency, or institution. Such planning officer or representative shall coordinate program plans prepared for each area of
program responsibility within his or her agency of the state govern362
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ment. (Ga. L. 1967, p. 252, § 3; Ga. L. 1993, p. 1914, § 14; Ga. L. 1994,
p. 1865, § 6; Ga. L. 2008, p. VO1, § 2-4/HB 529.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’
Ga. L. 2008, p. VO1, which amended
this Code section, was passed by the Gen-

eral Assembly as HB 529 at the 2007
regular session but vetoed by the Governor on May 30, 2007. The General Assembly overrode that veto on January 28,
2008, and the Act became effective on that
date.

45-12-176. Preparation and maintenance of inventory of federal
programs and projects; filing of plans with office.
(a) The Governor, through the Office of Planning and Budget, shall
inventory and analyze the availability of all federal programs and
projects involving state government and such other federal programs as
may be available to local units of government and other public bodies.
This inventory shall be maintained on a current basis.
(b) Copies of existing programs and program plans prepared by state
government for any federal agency in conjunction with any existing or
proposed federal-aid program involving the state shall be filed as
requested with the Office of Planning and Budget. (Ga. L. 1967, p. 252,
§ 4.)
OPINIONS OF THE ATTORNEY GENERAL
The Governor has authority to create the State Crime Commission as an
advisory body with no substantive state
powers, to secure federal assistance for
criminal justice planning functions, and to
employ a staff for the commission from
appropriations made available for that
purpose; since the commission does not

exercise executive, legislative, or judicial
powers of the state, Ga. Const. 1945, Art.
I, Sec. I, Para. II (see now Ga. Const. 1983,
Art. I, Sec. II, Para. III), does not prohibit
the combination of judicial, legislative, or
executive officers in its composition. 1975
Op. Att’y Gen. No. 75-142.

45-12-177. Office to review and establish state goals and policies; Governor to prepare annual policy document
reflecting state strategic plan.
(a) The Office of Planning and Budget shall have the power and duty
to review and consider immediate and long-range state agency proposals, goals, and directions and to establish state-wide goals and policies.
(b) The Governor, through the Office of Planning and Budget, shall
prepare an annual policy document to reflect the state strategic plan
and address state-wide goals, objectives, and opportunities. A program
budget report shall satisfy this requirement. Such policy document
shall be transmitted to the General Assembly at the beginning of each
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legislative session beginning with the 2006 session. (Ga. L. 1970, p. 321,
§ 4; Ga. L. 1993, p. 1914, § 15; Ga. L. 2005, p. 976, § 7/HB 509.)
Editor’s notes. — Ga. L. 1993, p. 1914,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known

and may be cited as the ‘Budget Accountability and Planning Act of 1993.’ ’’

45-12-178. Ongoing review by Governor of all programs and
functions in state government.
Repealed by Ga. L. 2008, p. VO1, § 2-5, effective January 28, 2008.
Editor’s notes. — This Code section
was based on Ga. L. 1970, p. 321, § 6; Ga.
L. 1993, p. 1914, §§ 16, 17; Ga. L. 1994, p.
1865, § 7; Ga. L. 1995, p. 10, § 45; Ga. L.
1995, p. 923, § 2; Ga. L. 1997, p. 1535,
§§ 1, 2; Ga. L. 1998, p. 128, § 45.
Ga. L. 2008, p. VO1, which repealed this

Code section, was passed by the General
Assembly as HB 529 at the 2007 regular
session but vetoed by the Governor on
May 30, 2007. The General Assembly
overrode that veto on January 28, 2008,
and the Act became effective on that date.

ARTICLE 5
GUBERNATORIAL TRANSITION
Cross references. — Vacating of office
upon permanent physical or mental dis-

ability of holder of office, Ga. Const. 1983,
Art. V, Sec. IV.

45-12-190. Short title.
This article shall be known and may be cited as ‘‘The Gubernatorial
Transition Act.’’ (Ga. L. 1971, p. 769, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 38 Am. Jur. 2d, Governor, § 11 et seq.

45-12-191. Legislative intent and purpose of article.
It is the purpose of this article to promote the orderly transfer of the
executive power in connection with the expiration of the term of office of
a Governor and the inauguration of a new Governor. The interest of the
state requires that such transitions in the office of Governor be
accomplished so as to assure continuity in the conduct of the affairs of
the state government. Any disruption occasioned by the transfer of the
executive power could produce results detrimental to the safety and
well-being of the state and its people. Accordingly, it is the intent of the
General Assembly that appropriate actions be authorized and taken to
avoid or minimize any disruption. In addition to the specific provisions
contained in this article directed toward that purpose, it is the intent of
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the General Assembly that all officers of the state government conduct
the affairs of the state government for which they exercise responsibility and authority so as to:
(1) Be mindful of problems occasioned by transitions in the office of
Governor;
(2) Take appropriate lawful steps to avoid or minimize disruptions
that might be occasioned by the transfer of the executive power; and
(3) Otherwise promote orderly transitions in the office of Governor.
(Ga. L. 1971, p. 769, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 230.

C.J.S.
—
§§ 235-239.

81A

C.J.S.,

States,

45-12-192. ‘‘Governor-elect’’ defined.
As used in this article, the term ‘‘Governor-elect’’ means the apparent
successful candidate for the office of Governor who is declared duly
elected by the State Election Board. (Ga. L. 1971, p. 769, § 3.)
45-12-193. Services and facilities to be provided to
Governor-elect; compensation of staff members; limitation on expenditure of funds; designation of assistant to make designation or findings of necessity.
(a) The Governor-elect is authorized, in connection with his preparations for the assumption of official duties as Governor, to use
necessary services and facilities, including:
(1) Suitable office space appropriately equipped with furniture,
furnishings, office machines, equipment, and office supplies, as determined by the Governor-elect or his designee provided for in
subsection (d) of this Code section, at such place or places within the
state as the Governor-elect shall designate;
(2) Payment of the compensation of members of office staffs designated by the Governor-elect at rates determined by him. Any employee of any agency of any branch of the state government may be
detailed to such staffs on a reimbursable or nonreimbursable basis
with the consent of the head of the agency; and while so detailed such
employee shall be responsible only to the Governor-elect for the
performance of his duties. Any employee so detailed shall continue to
receive the compensation provided pursuant to law for his regular
employment and shall retain the rights and privileges of such
employment without interruption. Notwithstanding any other law,
365

45-12-193

PUBLIC OFFICERS & EMPLOYEES

45-12-194

persons receiving compensation as members of office staffs under this
paragraph, other than those detailed from agencies, shall be nonclassified personnel;
(3) Payment of expenses for the procurement of services of experts
or consultants or organizations thereof for the Governor-elect, at
rates not to exceed $100.00 per diem for individuals;
(4) Payment of travel expenses and subsistence allowances as may
be appropriate, including rental by the state government of hired
motor vehicles found necessary by the Governor-elect, as authorized
for persons employed intermittently or for persons serving without
compensation;
(5) Communications
Governor-elect; and

services

found

necessary

by

the

(6) Payment of expenses for necessary printing and binding.
(b) The Governor-elect shall expend no funds for the provision of
services and facilities under this article in connection with any obligations incurred by him until he is declared duly elected by the State
Election Board.
(c) Each Governor-elect shall be entitled to conveyance of all mail
matter sent by him in connection with his preparations for the assumption of official duties as Governor.
(d) Each Governor-elect may designate an assistant authorized to
make on his behalf such designations or findings of necessity as may be
required in connection with the services and facilities to be provided
under this article. (Ga. L. 1971, p. 769, § 3; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 230.

C.J.S. — 81A C.J.S., States, §§ 167,
235-239.

45-12-194. Services and facilities to be provided to former Governor.
A succeeding Governor is authorized to provide, upon request, to each
former Governor, for a period not to exceed three months from the date
of the expiration of his term of office as Governor, for use in connection
with winding up the affairs of his office, necessary services and facilities
of the same general character as authorized by this article to be
provided to a Governor-elect. Any person appointed or detailed to serve
a former Governor under authority of this Code section shall be
appointed or detailed in accordance with and shall be subject to Code
Section 45-12-193. (Ga. L. 1971, p. 769, § 4.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 230.
C.J.S. — 81A C.J.S., States, § 254.

45-12-195. Appropriation of funds for gubernatorial transition.
Such funds as may be necessary for carrying out the purposes of this
article may be appropriated to the Governor-elect in an amount not to
exceed $50,000.00 for any one gubernatorial transition. The Governor
shall include in the budget transmitted to the General Assembly, for the
fiscal year in which his regular term of office will expire, a proposed
appropriation for carrying out the purposes of this article. (Ga. L. 1971,
p. 769, § 5.)
RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 80.

C.J.S. — 81A C.J.S., States, §§ 236,
237, 255.

ARTICLE 6
PLANNING AND DEVELOPMENT
45-12-200. Legislative findings and purpose.
Coordinated and comprehensive planning by all levels of government
within the State of Georgia is of vital importance to the state and its
citizens. The state has an essential public interest in promoting,
developing, sustaining, and assisting coordinated and comprehensive
planning by all levels of government. This article is intended to provide
for the coordination of planning, at the direction of the Governor, by
departments, agencies, commissions, and other institutions of the state,
and this article shall be liberally construed to achieve that end. (Code
1981, § 45-12-200, enacted by Ga. L. 1989, p. 1317, § 1.1.)
Law reviews. — For article, ‘‘Georgia
Wetlands: Values, Trends, and Legal Status,’’ see 41 Mercer L. Rev. 791 (1990).

45-12-201. Definitions.
As used in this article, the term:
(1) ‘‘Council’’ means the Governor’s Development Council.
(2) ‘‘Planning’’ means the process of determining actions which
state agencies shall take.
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(3) ‘‘State agency’’ means any department, agency, commission, or
other institution of the executive branch of the government of the
State of Georgia. (Code 1981, § 45-12-201, enacted by Ga. L. 1989, p.
1317, § 1.1.)
45-12-202. Governor’s Development Council created.
The Governor’s Development Council is created in the office of the
Governor. (Code 1981, § 45-12-202, enacted by Ga. L. 1989, p. 1317,
§ 1.1.)
45-12-203. Council membership; chair; meetings.
(a) The members of the board of directors of the Georgia Regional
Transportation Authority provided by Code Section 50-32-4, upon their
initial appointment and thereafter, shall constitute the membership of
the council. Membership on that authority or the council shall not
constitute an appointment to an office of honor or trust for purposes of
subsection (a) of Code Section 50-32-4.
(b) The chair of the Georgia Regional Transportation Authority shall
serve as the chair of the council.
(c) The council shall hold meetings as often as the chair determines,
but not more than 12 days each year. The chair may call special
meetings upon adequate written, personal, telephone, or facsimile
notice to members of the council. A majority of the members of the
council shall constitute a quorum for conducting business. No member
may act through a proxy, designee, or delegate. The council may
establish, from time to time, such additional rules and procedures as
the council deems appropriate for conducting the council’s business.
These rules and procedures may be established in bylaws or in such
other form as the council deems appropriate. (Code 1981, § 45-12-203,
enacted by Ga. L. 1989, p. 1317, § 1.1; Ga. L. 1992, p. 6, § 45; Ga. L.
1992, p. 2039, § 1; Ga. L. 1993, p. 1399, § 2; Ga. L. 1999, p. 112, § 5.)
Law reviews. — For note on 1999
amendment to this Code section, see 16
Ga. St. U.L. Rev. 233 (1999).

45-12-204. Powers and duties of council.
The council, at the direction of the Governor and subject to this
article, shall perform the following functions:
(1) Advise the Governor on the state’s economic development
policy;
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(2) Coordinate, supervise, and review planning by state agencies.
This shall include, but shall not be limited to, coordination of
long-range planning and coordination of the location and construction of public facilities on the basis of state, regional, and local
considerations identified in the comprehensive state-wide plan developed by the Governor with the assistance of the Department of
Community Affairs; and
(3) Establish procedures for, and take action to require, communication and coordination among state agencies in any respect which
the council deems necessary or appropriate in order to further the
coordination of planning by state agencies. (Code 1981, § 45-12-204,
enacted by Ga. L. 1989, p. 1317, § 1.1; Ga. L. 1992, p. 2039, § 2.)
45-12-205. Attachment to Department of Community Affairs;
technical support.
The council shall be attached to the Department of Community
Affairs for administrative purposes. The Department of Community
Affairs and the Office of Planning and Budget shall provide technical
support to the council as directed by the chair and approved by the
Governor. (Code 1981, § 45-12-205, enacted by Ga. L. 1989, p. 1317,
§ 1.1; Ga. L. 1992, p. 2039, § 3; Ga. L. 1993, p. 1399, § 2; Ga. L. 1999,
p. 112, § 6.)
Law reviews. — For note on 1999
amendment to this Code section, see 16
Ga. St. U.L. Rev. 233 (1999).

45-12-206. Cooperation of state agencies, counties, municipalities, and other political subdivisions with council.
All state agencies and all counties, municipalities, or other political
subdivisions of the state, regional commissions, and other public
agencies or public authorities shall have the power and authority to
take all actions which may be necessary or appropriate to respond to
inquiries and requests from the council, to cooperate with the council in
carrying out its duties, and otherwise to take any action which the
Governor or the council may direct or require in carrying out their
duties under this article. (Code 1981, § 45-12-206, enacted by Ga. L.
1989, p. 1317, § 1.1; Ga. L. 2008, p. 181, § 22/HB 1216.)
45-12-207. Construction of article.
The provisions of this article shall not be construed so as to permit an
agency to initiate, carry out, fail to perform, or otherwise take actions
in any manner which is not authorized by law applicable to such agency
or the subject matter. The provisions of this article shall not be
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construed so as to authorize an agency to locate, fail to locate, construct,
or fail to construct public projects or facilities in any manner which is
inconsistent with the directives of the General Assembly as specified in
the authorization of such public projects or facilities. (Code 1981,
§ 45-12-207, enacted by Ga. L. 1989, p. 1317, § 1.1; Ga. L. 2002, p. 415,
§ 45.)
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CHAPTER 13
SECRETARY OF STATE
Sec.

Article 1

creation; purpose; membership; powers; reimbursement;
termination [Repealed].

General Provisions
Sec.
45-13-1.
45-13-2.
45-13-3.
45-13-4.
45-13-5.

Election.
Bond.
Office; residence.
Compensation.
Speculation on purchase or
sale of wild lands.
Article 2

Powers and Duties Generally
45-13-20. Duties of Secretary of State
generally.
45-13-21. Duty to prepare and deliver
commissions,
dedimus
potestatems, and bonds to Governor for signature; executive
secretary to submit Governor’s
appointments for preparation
of
commissions,
dedimus
potestatems, and bonds.
45-13-22. Distribution of Georgia Laws
and journals of House and Senate; pricing.
45-13-23. Duty to provide legislative Acts
to Office of Legislative Counsel
[Repealed].
45-13-24. Duty to provide Acts requiring
referendums to local election
officials.
45-13-25. Employment of assistants to
discharge functions imposed by
Chapter 5 of Title 10, the
‘‘Georgia Uniform Securities
Act of 2008.’’
45-13-26. Designation of employees as
agents to accept service of process; powers of designees; fees
for acceptance of process.
45-13-27. Official directory of state and
county officials and officers.
45-13-28. Prescription of user fees for
public information services
and materials.
45-13-29. Commission for the Celebration of 250 Years of Representative Government in Georgia;

Article 3
World War I Centennial Commission
45-13-40. Creation; membership; chairperson and vice chairperson;
bylaws.
45-13-41. Administrative assignment of
commission to office of Board of
Regents of University System
of Georgia; support staff and
facilities; Attorney General to
provide legal counsel.
45-13-42. Purpose of commission.
45-13-43. Authority to hold hearings,
take testimony, and receive evidence.
45-13-44. Solicitation of information
from state departments and
agencies.
45-13-45. Authority to enter into contracts, leases, or other agreements.
45-13-46. Sources of funding.
45-13-47. Reporting requirements.
45-13-48. Termination.
45-13-49 through 45-13-50. [Repealed].
45-13-51. Reserved and redesignated.
Article 3A
Historical Records Advisory Board
45-13-55, 45-13-56. Redesignated.
Article 3B
Commission on Georgia History and
Historical Tourism
45-13-58. Purpose; membership; staff
support; meetings; funding;
powers and authority; termination [Repealed].
Article 4
Georgia Capitol Museum
PART 1
GENERAL PROVISIONS
45-13-60 through 45-13-62 [Repealed].

371

T.45, C.13

PUBLIC OFFICERS & EMPLOYEES
PART 2

CAPITOL ART STANDARDS COMMISSION
Sec.
45-13-70. Creation of commission; membership; appointment; staffing.
45-13-71. Duties and responsibilities of
commission.
45-13-72. Submission of recommendations to achieve highest museum standards; designation of
area as Georgia Capitol Agricultural History Museum.

Cross references. — Vacating of office
upon permanent physical or mental dis-

45-13-2

Sec.
45-13-73. Funding; acceptance of gifts
and donations.
45-13-74. Provisions are general law; no
special law regarding capitol
artwork.
Article 5
Disposition of Surplus State Books
45-13-80 through 45-13-85. Redesignated.

ability of holder of office, Ga. Const. 1983,
Art. V, Sec. IV.

ARTICLE 1
GENERAL PROVISIONS
45-13-1. Election.
There shall be a Secretary of State who shall be elected at the same
time and in the same manner as the Governor. (Ga. L. 1872, p. 80, § 6;
Code 1873, § 80; Code 1882, § 80; Civil Code 1895, § 176; Civil Code
1910, § 205; Code 1933, § 40-501.)
Administrative rules and regulations. — Organization of the Office of
Secretary of State, Official Compilation of

the Rules and Regulations of the State of
Georgia, Rules of Office of Secretary of
State, Chapter 590-1.

JUDICIAL DECISIONS
Cited in Stephens v. Reid, 189 Ga. 372,
6 S.E.2d 728 (1939).
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 86.
C.J.S. — 81A C.J.S., States, § 171.

45-13-2. Bond.
Before entering on the duties of his office, the Secretary of State shall
execute a bond with sufficient securities, to be approved by the
Governor, in the sum of $10,000.00, conditioned for the faithful performance of all the duties of his office and all such duties as shall be
required of him by the General Assembly or the laws of this state and
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for a faithful accounting of all the public money or effects that may come
into his hands during his continuance in office. It shall be filed in the
office of the Governor; and a copy thereof, certified by one of the
Governor’s secretaries under the seal of the office of the Governor, shall
be received in evidence in lieu of the original in any of the courts of this
state. (Laws 1843, Cobb’s 1851 Digest, p. 1034; Code 1863, § 82; Code
1868, § 76; Code 1873, § 81; Code 1882, § 81; Civil Code 1895, § 177;
Civil Code 1910, § 206; Code 1933, § 40-502.)
Cross references. — Official bonds
generally, T. 45, C. 4.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 130 et seq.
C.J.S. — 67 C.J.S., Officers, § 73.

45-13-3. Office; residence.
The Secretary of State shall be provided with suitable offices in the
state capital, furnished at the state’s expense. He shall reside at the
capital and shall keep his office open daily except on Sundays and
holidays. (Ga. L. 1861, p. 72, § 3; Code 1863, § 83; Code 1868, § 77;
Code 1873, § 82; Code 1882, § 82; Civil Code 1895, § 178; Civil Code
1910, § 207; Code 1933, § 40-503.)
45-13-4. Compensation.
The Secretary of State shall be compensated in the amount and
manner provided in Code Sections 45-7-3 and 45-7-4. He shall also
receive actual transportation costs while traveling by public carrier, the
legal mileage rate for use of a personal automobile, and the actual cost
of lodging and meals while away from his office on official state
business, as provided in Code Section 45-7-20. (Laws 1826, Cobb’s 1851
Digest, p. 1027; Code 1863, §§ 85, 1572; Code 1868, §§ 79, 1634; Code
1873, §§ 84, 1640; Code 1882, §§ 84, 1640; Civil Code 1895, §§ 180,
282; Civil Code 1910, §§ 209, 317; Ga. L. 1931, p. 7, § 86; Code 1933,
§ 40-504; Ga. L. 1937, p. 208, § 1; Ga. L. 1941, p. 288, § 1; Ga. L. 1943,
p. 356, § 2; Ga. L. 1947, p. 673, § 1; Ga. L. 1961, p. 66, § 1; Ga. L. 1967,
p. 96, § 1.)
Cross references. — Mileage allowance, § 50-19-7.
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 271 et seq.

C.J.S. — 67 C.J.S., Officers, § 374. 81A
C.J.S., States, § 206.

45-13-5. Speculation on purchase or sale of wild lands.
The Secretary of State shall not, directly or indirectly, be interested or
engaged in the purchase and sale of wild lands on speculation or he will
be subject to removal by the Governor or the General Assembly. (Code
1933, § 40-602.)
Cross references. — Conflicts of interest of state officials and employees generally, § 45-10-20 et seq.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 173 et seq.
C.J.S. — 67 C.J.S., Officers, § 447.

ARTICLE 2
POWERS AND DUTIES GENERALLY
Cross references. — Registration
with Secretary of State of trademarks or
service marks, § 10-1-440 et seq. Designation of Secretary of State as commissioner of securities, § 10-5-10. Service by
Secretary of State as ex officio corporation
commissioner, § 14-5-20. Authority of
Secretary of State to challenge qualifica-

tions of candidates for federal and state
office, § 21-2-5. Powers and duties of Secretary of State relating to elections generally, § 21-2-50 et seq. Powers and duties
of Secretary of State regarding professional fund raisers and solicitors, T. 43, C.
17.

45-13-20. Duties of Secretary of State generally.
The Secretary of State shall have the following duties:
(1) To keep the great seal of the state, which seal was adopted
August 17, 1914, and is now on deposit in the office of the Secretary
of State;
(2) To keep the original Acts passed by the General Assembly and
all the public records of the state not appertaining especially to other
offices; to look to and preserve the records and papers belonging to the
Senate and the House of Representatives; and to see that the original
journals of both houses are deposited and kept in his office;
(3) To attest all grants and other public documents issuing from
the Governor and requiring the great seal of the state;
(4) To keep a record of all grants issued by the state;
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(5) To keep safely all bonds of agents appointed to disburse public
money;
(6) To furnish to all applicants, upon the payment of the prescribed
fees, copies of all records and public documents within his office and
to attach the great seal of the state to such transcripts as the
Governor or General Assembly may direct;
(7) To destroy, quadrennially, all election returns of those officials
whose terms of office have expired, which returns are on file in his
office;
(8) To keep a book showing the dates when commissions were
issued for all civil and military officers;
(9) To keep safely all the records of plats of land granted and to
report the condition of such records to the Governor at least once a
year;
(10) To keep in his office correct maps of all the different surveys
(made by state authority), and maps of surveys comprising the land
lotteries, showing their division into numbers, districts, sections, and
the like, with a separate map for every district;
(11) To keep a register of the various grantees and the dates of the
grants;
(12) To keep correct maps of all surveys of rivers, harbors, swamps,
or land, which surveys were made by the special direction of the
General Assembly;
(13) When necessary, to contract for the execution of new maps or
the reexecution or repair of old maps, subject to the ratification of the
General Assembly;
(14) To certify under his official seal, as the comptroller general is
directed to do;
(15) To print and distribute current maps describing the boundaries of congressional districts and the legislative districts of members
of the Georgia Senate and House of Representatives; and
(16) To perform all other duties which are required of him by law
or which necessarily attach to his office. (Laws 1783, Cobb’s 1851
Digest, p. 665; Laws 1799, Cobb’s 1851 Digest, p. 959; Laws 1838,
Cobb’s 1851 Digest, p. 1030; Ga. L. 1861, p. 72, § 1; Code 1863, §§ 84,
85, 109; Ga. L. 1865-66, p. 249, § 1; Code 1868, §§ 78, 80, 82; Code
1873, §§ 83, 85, 87; Ga. L. 1878-79, p. 434; Code 1882, §§ 83, 85, 87;
Civil Code 1895, §§ 179, 181, 183, 185; Civil Code 1910, §§ 208, 210,
212, 214; Ga. L. 1914, p. 1247; Code 1933, §§ 40-601, 40-604; Code
1933, § 40-601.1, enacted by Ga. L. 1945, p. 402, § 2; Ga. L. 1946, p.
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75, §§ 2, 3; Ga. L. 1964, Ex. Sess., p. 26, § 1; Ga. L. 1986, p. 1608,
§ 1; Ga. L. 2013, p. 141, § 45/HB 79.)
Cross references. — Function of Secretary of State as custodian of state flag,

§ 50-3-4. Description of great seal of
state, § 50-3-30.

JUDICIAL DECISIONS
Admissibility of copy of record. — A
copy of a record furnished under O.C.G.A.
§ 45-13-20, is admissible in any court if it
throws light on the case. Forrell v. Hurst,
68 Ga. 132 (1881).
Standing of Secretary of State to
object to request to view election records under Open Records Act. — The
Georgia Secretary of State had standing
to object to a request under the Open
Records Act, O.C.G.A. § 50-18-70 et seq.,
for election records held by a county. Under O.C.G.A. §§ 21-2-30, 21-2-31, 21-2-32,
21-2-50 et seq., and 45-13-20 et seq., the

Secretary was charged with the supervision of all elections in Georgia and thus
had the right to seek judicial intervention.
Smith v. DeKalb County, 288 Ga. App.
574, 654 S.E.2d 469 (2007), cert. denied,
No. S08C0596, 2008 Ga. LEXIS 291 (Ga.
2008).
A plat on file in the office of the
Secretary of State is presumed to
show correctly the original divisions of the
lands in question into land lots, and to
correctly locate the dividing lines between
them. Turner v. Howser, 82 Ga. App. 88,
60 S.E.2d 505 (1950).

OPINIONS OF THE ATTORNEY GENERAL
Delegation of ministerial and clerical duties. — The Secretary of State may
delegate ministerial and clerical duties of
a fiscal nature to an employee in the
Secretary’s office, but remains legally responsible for their performance. 1945-47
Op. Att’y Gen. p. 312.
The Secretary of State is bound to
obey an injunction granted against
the Secretary as soon as the Secretary
is informed that the injunction has been
granted. 1945-47 Op. Att’y Gen. p. 313.
New map necessary to correct errors. — The Secretary of State may not
correct errors in county maps or plats on
file in the Secretary’s office and if it is

determined that the record is incorrect it
would seem that a new map would have to
be authenticated by the county surveyor
or some other surveyor acting under the
Secretary’s authority. 1945-47 Op. Att’y
Gen. p. 314.
The Secretary of State is without
authority to furnish statements declaring that the State of Georgia has no
interest in any designated tracts of land.
1952-53 Op. Att’y Gen. p. 264.
No state surveyor is available to
survey private property in order to
settle private disputes. 1962 Op. Att’y
Gen. p. 394.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 128 et seq. 72
Am. Jur. 2d, States, Territories, and Dependencies, § 65.

C.J.S. — 67 C.J.S., Officers, § 344. 81A
C.J.S., States, § 240.
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45-13-21. Duty to prepare and deliver commissions, dedimus
potestatems, and bonds to Governor for signature;
executive secretary to submit Governor’s appointments for preparation of commissions, dedimus
potestatems, and bonds.
(a) It shall be the ministerial duty of the Secretary of State to
furnish, prepare for, and deliver to the Governor for his signature and
the seal of the office of the Governor all commissions, dedimus
potestatems, and bonds for all public officers who are required to be
commissioned by the Governor.
(b) The executive secretary of the office of the Governor shall submit
to the Secretary of State a copy of all appointments to public office when
made by the Governor, in order that said commissions, dedimus
potestatems, and bonds may be prepared and forwarded to the Governor for his signature and the seal of the office of the Governor. (Ga. L.
1949, p. 18, §§ 1, 2; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 128 et seq. 72
Am. Jur. 2d, States, Territories, and Dependencies, § 65.

C.J.S. — 67 C.J.S., Officers, § 344. 81A
C.J.S., States, § 240.

45-13-22. Distribution of Georgia Laws and journals of House
and Senate; pricing.
(a) It shall be the duty of the Secretary of State to distribute the Acts
and resolutions of the General Assembly of Georgia. The Secretary of
State shall notify the legislative counsel of the distribution requirements of electronic version and hard-bound volumes of Georgia Laws.
Hard-bound volumes shall be distributed as provided in this Code
section. The Secretary of State shall make distribution of the electronic
version and bound volumes of the journals of the House and Senate.
The Secretary of State shall notify the Clerk of the House and the
Secretary of the Senate of the numbers of journals needed for distribution. Distribution shall be as provided in this Code section.
(b) Volumes distributed to members of the General Assembly, to
libraries, to institutions of learning, or to agencies outside the State of
Georgia shall become the property of the recipient. All volumes distributed within this state to the state or to any of its subordinate
departments, agencies, or political subdivisions, or to public officers or
to public employees within the state, other than members of the
General Assembly, shall be the property of the appropriate public officer
or employee during his term of office or employment and shall be turned
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over to his or her successor, and the Secretary of State shall take and
retain a receipt from each such public officer or employee acknowledging this fact. The Secretary of State shall at all times use the most
economical method of shipment consistent with the safety and security
of the volumes. The Secretary of State shall make the distributions
provided for in this Code section. Additional copies of the hard-bound
volumes of the Georgia Laws and of the House and Senate Journals
may be sold by the Secretary of State to persons desiring to purchase
the same. The prices at which such volumes are to be sold shall be
determined by the Secretary of State. In determining such prices the
Secretary of State shall take into account the approximate cost to the
state of producing such volumes and the usual and customary cost of
comparable publications. Receipts from such sales shall be deposited by
the Secretary of State into the general fund of the state treasury.
(c) Each of the officers, offices, and other entities listed in this
subsection shall be authorized to order up to the indicated numbers of
sets of the Georgia Laws from each legislative session. The numbers of
sets authorized for each such officer, office, and entity shall be as
follows:
(1) Law Department — 33 sets, which number may be increased by
written order of the Attorney General;
(2) Each state agency or department — one set;
(3) Library of Congress — one set;
(4) University of Georgia — two sets;
(5) Supreme Court of Georgia — 12 sets, which number may be
increased by written order of the Chief Justice;
(6) Court of Appeals of Georgia — 13 sets, which number may be
increased by written order of the Chief Judge;
(7) Administrative Office of the Courts — one set;
(8) Each superior court judge — one set;
(8.1) Each clerk of superior court — one set;
(9) Each district attorney — one set;
(10) Each judge of probate court — two sets, of which one set may
be retained for the judge’s own use and one set may be issued to the
county attorney;
(11) Each state court — one set;
(12) Each magistrate court — one set;
(13) United States Supreme Court — one set;
378

45-13-22

SECRETARY OF STATE

45-13-22

(14) United States Court of Appeals for the Eleventh Circuit — one
set;
(15) United States District Courts for the State of Georgia — six
sets;
(16) Clerk of the House of Representatives — five sets;
(17) Each member of the General Assembly — one set;
(18) House Judiciary Committee — one set;
(19) House Majority Leader — one set;
(20) House Minority Leader — one set;
(21) House Budget and Research Office and Senate Budget and
Evaluation Office — one set each;
(22) Legislative counsel — 15 sets, which number may be increased by written order of the legislative counsel;
(23) Legislative fiscal officer — one set;
(24) President of the Senate — one set;
(25) President pro tempore of the Senate — one set;
(26) Secretary of the Senate — three sets;
(27) Speaker of the House — one set; and
(28) Senate Judiciary Committee — one set.
(d) Each of the following officers, offices, and other entities shall be
authorized to order up to the indicated numbers of the Georgia Senate
and House Journals from each legislative session; provided, however,
that such officers, offices, and entities shall pay the Secretary of State
the cost of acquisition of such volumes:
(1) Law Department — four sets, which number may be increased
by written order of the Attorney General;
(2) Each state agency or department — one set;
(3) State Archives — one set;
(4) Georgia Historical Society — two sets;
(5) Each foreign government and each state participating in an
exchange and depository program — one set;
(6) Library of Congress — two sets;
(7) Augusta College — one set;
(8) Georgia Institute of Technology — one set;
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(9) Georgia State University — one set;
(10) University of Georgia — seven sets;
(11) Department of Administrative Services — one set;
(12) Department of Human Services — one set;
(13) Supreme Court of Georgia — as requested in writing by the
Chief Justice;
(14) Court of Appeals of Georgia — as requested in writing by the
Chief Judge;
(15) Each judge of probate court — one set;
(16) Legislative counsel — five sets;
(17) Legislative fiscal officer — nine sets;
(18) Each member of the House of Representatives — one set;
(19) Speaker of the House — one set;
(20) Clerk of the House of Representatives — three sets;
(21) House Judiciary Committee — one set;
(22) House Majority Leader — one set;
(23) House Minority Leader — one set;
(24) Each member of the Senate — one set;
(25) President of the Senate — one set;
(26) President pro tempore of the Senate — one set;
(27) Secretary of the Senate — three sets; and
(28) Senate Judiciary Committee — one set.
(e) In the case of newly created courts or judgeships, and in the case
of other state departments, agencies, and entities needing session laws
or journals or both, requests for session laws and journals may be filled
in whole or in part as the Secretary of State deems appropriate; and the
Secretary of State may add names to or delete names from the
distribution lists for the session laws and journals as he or she deems
appropriate, except that the Secretary of State may not delete those
authorized to order sets under subsection (c) of this Code section.
(f ) Each officer, office, or other entity authorized to order Georgia
Laws or Georgia Senate and House Journals pursuant to subsection (c)
or (d) of this Code section shall do so by placing such order in writing to
the Secretary of State prior to the end of each session of the General
Assembly. A written order from an officer, office, or other entity shall
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remain in effect for two years. The Secretary of State shall not provide
Georgia Laws or House and Senate Journals to any such officer, office,
or other entity without a written order. The Secretary of State has no
obligation to provide Georgia Laws or House or Senate Journals to any
such officer, office, or other entity unless a written order has been placed
in accordance with the time frame specified in this subsection.
(g) The Secretary of State shall reserve five copies each of the session
laws and of the journals of the House and Senate for three years after
their receipt. After three years he or she shall hold in reserve one copy
of each of the laws and journals. Copies of the laws and journals in
excess of the required reserve and not needed for purposes of distribution or exchange may be sold or otherwise disposed of by the Secretary
of State.
(h) The Secretary of State shall act as the exchange officer of this
state for the purpose of a regular exchange between this state and other
states and foreign governments of the session laws and the journals of
the House and Senate. To the extent that the Secretary of State deems
such exchanges appropriate, if requested by the Attorney General to
make such exchanges, the Secretary of State may distribute one set of
the session laws and the journals of the House and Senate to each
participating state and foreign government. (Ga. L. 1943, p. 406, § 1;
Ga. L. 1960, p. 1098, § 1; Ga. L. 1980, p. 88, § 1; Ga. L. 1988, p. 7, § 2;
Ga. L. 1989, p. 1129, § 7; Ga. L. 1990, p. 8, § 45; Ga. L. 1990, p. 782,
§ 2; Ga. L. 1992, p. 2431, §§ 1, 2; Ga. L. 2008, p. VO1, § 1-20/HB 529;
Ga. L. 2008, p. 267, §§ 4, 5, 6/SB 482; Ga. L. 2009, p. 453, § 2-2/HB 228;
Ga. L. 2010, p. 838, § 2/SB 388; Ga. L. 2014, p. 866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, substituted
‘‘House Budget and Research Office and
Senate Budget and Evaluation Office’’ for
‘‘House Budget Office and Senate Budget
Office’’ in paragraph (c)(21).
Cross references. — Duties of Secretary of State relating to summary of general amendments to Constitution of Georgia, Ga. Const. 1983, Art. X, Sec. I, Para.
III and § 21-2-4. Depositing of engrossed
copies of laws and joint resolutions in
office of Secretary of State, § 28-1-11.

Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2010, the paragraph (8.1) designation was added in subsection (c) and ‘‘subsection (c) or (d)’’ was
substituted for ‘‘subsection (c)’’ in the first
sentence of subsection (f ).
Editor’s notes. — Ga. L. 1990, p. 782,
§ 5, not codified by the General Assembly,
provides that the amendment to this Code
section is applicable with respect to Georgia Laws and journals for sessions of the
General Assembly taking place after October 1, 1990.

45-13-23. Duty to provide legislative Acts to Office of Legislative
Counsel.
Reserved. Repealed by Ga. L. 1990, p. 782, § 3, effective October 1,
1990.
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Editor’s notes. — This Code section
was based on Ga. L. 1980, p. 644, § 1.
Ga. L. 1990, p. 782, § 5, provided that
the repeal shall apply with respect to

45-13-25

Georgia Laws and journals for sessions of
the General Assembly taking place after
October 1, 1990.

45-13-24. Duty to provide Acts requiring referendums to local
election officials.
(a) Within one calendar week after any local Act or general Act of
local application which requires a special election is approved by the
Governor or becomes law without such approval, it shall be the duty of
the Secretary of State to provide a copy of the Act, with a certificate
showing the date it became law, to the election superintendent and the
governing authority of each county or municipality in which it has
application.
(b) Within 60 calendar days after any local Act or general Act of local
application which requires a local referendum is approved by the
Governor or becomes law without such approval, it shall be the duty of
the Secretary of State to provide a copy of the Act, with a certificate
showing the date it became law, to the election superintendent and the
governing authority of each county or municipality in which it has
application. (Ga. L. 1945, p. 128, § 1; Ga. L. 1986, p. 1608, § 2; Ga. L.
1990, p. 782, § 4; Ga. L. 2010, p. 838, § 3/SB 388.)
Cross references. — Duties of Secretary of State relating to summary of general amendments to Constitution of Georgia, Ga. Const. 1983, Art. X, Sec. I, Para.
III and § 21-2-4.
Editor’s notes. — Ga. L. 1990, p. 782,

§ 5, not codified by the General Assembly,
was applicable with respect to Georgia
Laws and journals for sessions of the
General Assembly taking place after October 1, 1990.

RESEARCH REFERENCES
Am. Jur. 2d. — 72 Am. Jur. 2d, States,
Territories, and Dependencies, § 65.
C.J.S. — 81A C.J.S., States, § 240.

45-13-25. Employment of assistants to discharge functions imposed by Chapter 5 of Title 10, the ‘‘Georgia Uniform
Securities Act of 2008.’’
The Secretary of State may employ such assistants as may be
necessary to discharge the functions imposed on him relative to
Chapter 5 of Title 10, the ‘‘Georgia Uniform Securities Act of 2008,’’
provided that an appropriation therefor shall have been made in
accordance with law. (Ga. L. 1931, p. 7, § 88; Code 1933, § 40-603; Ga.
L. 2008, p. 381, § 10/SB 358.)
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Rules and Regulations of the State of
Georgia, Rules of Office of Secretary of
State, Chapter 590-4-1.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 91.
C.J.S. — 81A C.J.S., States, § 235.

45-13-26. Designation of employees as agents to accept service
of process; powers of designees; fees for acceptance of
process.
(a) The Secretary of State is authorized to designate one or more of
his employees as an agent for accepting service of summons or other
process under any statute providing for service of summons or other
process upon the Secretary of State or the Commissioner of Securities.
Such designation shall be in writing, and all acts relative to such
service by any such designee shall be as valid and binding as though
performed in person by the Secretary of State or the Commissioner of
Securities, as the case may be. The power and authority of any such
designee shall cease immediately upon such designee’s ceasing to be an
employee of the Secretary of State.
(b) The Secretary of State shall charge and collect a fee of $10.00 for
accepting any service of summons or other process under any statute
providing for such service upon the Secretary of State. (Ga. L. 1958, p.
381, § 1; Ga. L. 1965, p. 646, § 1; Ga. L. 1983, p. 1474, § 1; Ga. L. 1990,
p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 62B Am. Jur. 2d, Process, § 91 et seq.
C.J.S. — 72 C.J.S., Process, § 76.
ALR. — Limitation period as affected

by requirement of notice or presentation
of claim against governmental body, 3
ALR2d 711.

45-13-27. Official directory of state and county officials and
officers.
It shall be the duty of the Secretary of State to publish in print or
electronically in each odd-numbered year an official directory of state
and county officials and officers. Such directory shall also contain the
names of the members of the Georgia delegation to the Congress of the
United States. The directory shall contain the name, political party
affiliation, independent status, or nonpartisan status of each person
elected to a state or county office or to the Congress of the United States
from this state. The directory shall contain such additional information
as the Secretary of State shall prescribe in order to make the directory
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a useful and convenient reference work. (Code 1981, § 45-13-27,
enacted by Ga. L. 1987, p. 432, § 1; Ga. L. 1997, p. 455, § 1; Ga. L. 2010,
p. 838, § 10/SB 388.)
45-13-28. Prescription of user fees for public information services and materials.
The Secretary of State shall be authorized to prescribe by rule or
regulation user fees to be charged and collected for public information
services and materials, including, but not limited to, the state directory
and the mail reference service; and for electrostatic copies, photostatic
copies, microfilm, microfiche, and photographs of information, documents, or records which the Secretary of State is statutorily required to
accept, maintain, or compile. Such rules and regulations shall be
promulgated in accordance with Chapter 13 of Title 50, the ‘‘Georgia
Administrative Procedure Act.’’ The fees shall be in such amounts
which are reasonably estimated to cover the cost of the services,
materials, or copies provided. (Code 1981, § 45-13-28, enacted by Ga. L.
1992, p. 2530, § 1.)
45-13-29. Commission for the Celebration of 250 Years of Representative Government in Georgia; creation; purpose;
membership; powers; reimbursement; termination.
Repealed by Ga. L. 2001, p. 1043, § 1, effective January 8, 2002.
Editor’s notes. — This Code section
was based on Code 1981, § 45-13-24, enacted by Ga. L. 2001, p. 1043, § 1.

ARTICLE 3
WORLD WAR I CENTENNIAL COMMISSION
Effective date. — This article became
effective July 1, 2015.
Editor’s notes. — Ga. L. 2013, p. 594,
§ 1-1/HB 287, effective July 1, 2013, redesignated former Code Sections 45-13-40
and 45-13-41 as present Code Sections
20-3-41 and 20-3-41.1, respectively.
Former Code Section 45-13-42 was
based on Ga. L. 1977, p. 764, § 3; Ga. L.
1980, p. 346, § 1 and was repealed by Ga.
L. 2002, p. 632, § 4, effective July 1, 2002.
Former Code Section 45-13-43 was
based on Ga. L. 1977, p. 764, § 2; Ga. L.
1978, p. 979, § 1; Ga. L. 1980, p. 346, § 1
and was repealed by Ga. L. 2002, p. 632,
§ 5, effective July 1, 2002
Former Code Sections 45-13-44 and

45-13-45, relating to appointment and
term of director of division and the role of
the Secretary of State, were based on Ga.
L. 1918, p. 137, §§ 2, 5; Ga. L. 1931, p. 7,
§ 89-B; Code 1933, §§ 40-803, 40-804; Ga.
L. 1957, p. 496, § 1; Ga. L. 1965, p. 623,
§ 1; Ga. L. 1966, p. 461, § 1; Ga. L. 1997, p.
455, § 2; Ga. L. 2002, p. 415, § 45; Ga. L.
2002, p. 532, §§ 13, 14; Ga. L. 2007, p. 83,
§ 1/SB 210; Ga. L. 2010, p. 838, § 11/SB
388 and were repealed by Ga. L. 2013, p.
594, § 1-1/HB 287, effective July 1, 2013.
Ga. L. 2013, p. 594, § 1-1/HB 287, effective July 1, 2013, redesignated former
Code Section 45-13-46 as present Code
Section 20-3-41.2.
Former Code Sections 45-13-47 through
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45-13-50, relating to compilation and distribution of official and statistical state
register, pricing, printing of documents,
availability to the public, and other matters, were based on Ga. L. 1918, p. 137,
§§ 3, 7, 8; Ga. L. 1931, p. 7, § 89-B; Code
1933, §§ 40-806, 40-807, 40-808; Ga. L.
1961, p. 238; Ga. L. 1970, p. 554, § 1; Ga.
L. 1990, p. 8, § 45; Ga. L. 2002, p. 532,
§§ 16, 17 and were repealed by Ga. L.
2013, p. 594, § 1-1/HB 287, effective July
1, 2013.

45-13-41

Ga. L. 2013, p. 594, § 1-1/HB 287, effective July 1, 2013, redesignated former
Code Section 45-13-51 as present Code
Section 20-3-41.3.
Administrative rules and regulations. — Legal authority, Official Compilation of the Rules and Regulations of the
State of Georgia, Georgia Archives, Digital Archives, Rule 590-6-1-.02.

45-13-40. Creation; membership; chairperson and vice chairperson; bylaws.
(a) There is created the Georgia World War I Centennial Commission. The commission shall consist of two members appointed by the
Governor, two members appointed by the President of the Senate, and
two members appointed by the Speaker of the House of Representatives. Each member of the commission shall serve for the existence of
the commission. Any vacancy on the commission shall be filled by an
appointment by the officer who appointed the member whose seat has
become vacant.
(b) The chairperson of the commission and vice chairperson shall be
appointed by the commission from among its membership. The commission may establish such bylaws for its operation as it may deem
appropriate. (Code 1981, § 45-13-40, enacted by Ga. L. 2015, p. 404,
§ 1/SB 203.)
Law reviews. — For annual survey of
administrative law, see 67 Mercer L. Rev.
1 (2015).

45-13-41. Administrative assignment of commission to office of
Board of Regents of University System of Georgia;
support staff and facilities; Attorney General to provide legal counsel.
The commission shall be attached for administrative purposes to the
office of the Board of Regents of the University System of Georgia. If
approved by the Board of Regents, the board shall provide support staff
and facilities for the commission. The Attorney General shall provide
legal counsel to the commission and shall provide legal representation
in any matter involving the affairs of the commission. No additional
state appropriations shall be made for this commission. (Code 1981,
§ 45-13-41, enacted by Ga. L. 2015, p. 404, § 1/SB 203.)
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45-13-42. Purpose of commission.
The purpose of the Georgia World War I Centennial Commission shall
be:
(1) To plan, develop, and execute programs, projects, and activities
to commemorate the centennial of World War I and Georgia’s role in
it;
(2) To encourage private organizations and local governments in
Georgia to organize and participate in activities commemorating the
centennial of World War I; and
(3) To serve as a clearinghouse for the collection and dissemination
of information about events and plans, in Georgia, for the centennial
of World War I. (Code 1981, § 45-13-42, enacted by Ga. L. 2015, p.
404, § 1/SB 203.)
45-13-43. Authority to hold hearings, take testimony, and receive evidence.
The commission may hold such hearings, sit and act at such times
and places, take such testimony, and receive such evidence as the
commission considers appropriate to carry out its duties under this
article. (Code 1981, § 45-13-43, enacted by Ga. L. 2015, p. 404, § 1/SB
203.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2015, ‘‘this ar-

ticle’’ was substituted for ‘‘this Act’’ at the
end of this Code section.

45-13-44. Solicitation of information from state departments
and agencies.
The commission shall secure directly from any state department or
agency such information as the commission considers necessary to
carry out the provisions of this article. Upon the request of the
chairperson of the commission, the head of such department or agency
shall furnish such information to the commission. (Code 1981,
§ 45-13-44, enacted by Ga. L. 2015, p. 404, § 1/SB 203.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2015, ‘‘this ar-

ticle’’ was substituted for ‘‘this Act’’ in the
first sentence of this Code section.

45-13-45. Authority to enter into contracts, leases, or other
agreements.
The commission may not enter into any contract, lease, or other legal
agreement that extends beyond the date of the termination of the
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commission. (Code 1981, § 45-13-45, enacted by Ga. L. 2015, p. 404,
§ 1/SB 203.)
45-13-46. Sources of funding.
Gifts, bequests, and devises of services or property, both real and
personal, received by the commission provided under this article shall
be the only source of funds to cover the costs incurred by the commission under this article. No state funds shall be appropriated for the
commission’s operation. (Code 1981, § 45-13-46, enacted by Ga. L.
2015, p. 404, § 1/SB 203.)
45-13-47. Reporting requirements.
(a) Not later than December 31, 2015, and not later than the last day
of each three-month period thereafter, the commission shall submit to
the General Assembly and the Governor a report on the activities and
plans of the commission.
(b) Not later than June 30, 2017, the commission shall submit to
General Assembly and Governor a report containing specific recommendations for commemorating the centennial of World War I and coordinating related activities. (Code 1981, § 45-13-47, enacted by Ga. L.
2015, p. 404, § 1/SB 203.)
45-13-48. Termination.
The commission shall terminate on the date that is 30 days after the
date the completion of the activities under this article honoring the
centennial observation of World War I or July 28, 2019, whichever date
is earlier. (Code 1981, § 45-13-48, enacted by Ga. L. 2015, p. 404,
§ 1/SB 203.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2015, a comma
was deleted following ‘‘July’’.
Pursuant to Code Section 28-9-5, in

2015, ‘‘this article’’ was substituted for
‘‘this Act’’ in the middle of this Code section.

45-13-49 through 45-13-50.
Reserved. Repealed by Ga. L. 2013, p. 594, § 1-1/HB 287, effective
July 1, 2013.
Editor’s notes. — These Code sections,
relating to compilation and distribution of
official and statistical state register, pricing, printing of documents, availability to
the public, and other matters, were based
on Ga. L. 1918, p. 137, §§ 3, 7, 8; Ga. L.

1931, p. 7, § 89-B; Code 1933, §§ 40-806,
40-807, 40-808; Ga. L. 1961, p. 238; Ga. L.
1970, p. 554, § 1; Ga. L. 1990, p. 8, § 45;
Ga. L. 2002, p. 532, §§ 16, 17.
Ga. L. 2014, p. 866, § 45(9)/SB 340,
effective April 29, 2014, part of an Act to
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revise, modernize, and correct the Code,
reserved the designation of this article.

45-13-51. Reserved and redesignated.
Editor’s notes. — Ga. L. 2013, p. 594,
§ 1-1/HB 287, effective July 1, 2013, redesignated former Code Section 45-13-51
as present Code Section 20-3-41.3.

Ga. L. 2014, p. 866, § 45(9)/SB 340,
effective April 29, 2014, part of an Act to
revise, modernize, and correct the Code,
reserved the designation of this article.

ARTICLE 3A
HISTORICAL RECORDS ADVISORY BOARD
45-13-55 and 45-13-56. Redesignated.
Editor’s notes. — Ga. L. 2013, p. 594,
§ 1-2/HB 287, effective July 1, 2013, redesignated former Article 3A of Chapter
13 of Title 45, consisting of Code Sections

45-13-55 and 45-13-56, as present Part 1B
of Article 2 of Chapter 3 of Title 20,
consisting of Code Sections 20-3-45 and
20-3-45.1, respectively.

ARTICLE 3B
COMMISSION ON GEORGIA HISTORY AND HISTORICAL
TOURISM
45-13-58. Purpose; membership; staff support; meetings; funding; powers and authority; termination.
Repealed by Ga. L. 2001, p. 1043, § 2, effective December 15, 2002.
Editor’s notes. — This article was
based on Ga. L. 2001, p. 1043, § 2.

ARTICLE 4
GEORGIA CAPITOL MUSEUM
PART 1
GENERAL PROVISIONS
Editor’s notes. — Ga. L. 2006, p. 149,
§ 1 designated existing Code Sections

45-13-60 through 45-13-62 as Part 1 of
Article 4 of Chapter 13 of this title.
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45-13-60 through 45-13-62.
Reserved. Repealed by Ga. L. 2011, p. 617, § 2/SB 190, effective July
1, 2011.
Editor’s notes. — This part consisted
of Code Sections 45-13-60 through
45-13-62, relating to the Georgia Capitol

Museum, and was based on Ga. L. 1955, p.
350, §§ 1-3; Ga. L. 1997, p. 455, § 3.

PART 2
CAPITOL ART STANDARDS COMMISSION
Law reviews. — For article, ‘‘The Protection of Visual Artists Through Consign-

ment of Art Statutes,’’ see 18 J. Intell.
Prop. L. 551 (2011).

45-13-70. Creation of commission; membership; appointment;
staffing.
(a) There is created the Capitol Art Standards Commission, which is
assigned to the office of the Secretary of State for administrative
purposes only, as prescribed in Code Section 50-4-3.
(b) The Capitol Art Standards Commission shall be composed of 16
members. Three members shall be appointed by the Governor, one of
whom shall be designated as chairperson. Three members shall be
appointed by the Senate Committee on Assignments and three members shall be appointed by the Speaker of the House of Representatives.
One member each shall be appointed by the Georgia Historical Society,
the Georgia Council for the Humanities, and the Georgia Council for
the Arts. One member each shall be appointed by the Board of Regents
of the University System of Georgia and the Georgia Foundation for
Independent Colleges, each of whom shall be proficient in the history of
the State of Georgia. Each of the appointed members shall serve
two-year terms of office and shall be eligible to succeed themselves. In
addition, the director of the Georgia Capitol Museum or his or her
designee and the Secretary of State or his or her designee shall be a
member of the commission. Vacancies in the positions of appointed
members of the commission shall be filled for the remainder of the
unexpired term of office by the original appointing authority.
(c) Members of the commission shall serve without compensation but
members of the commission who are not state officials or employees
shall receive the same expense allowance per day as that received by a
member of the General Assembly for each day such member of the
commission is in attendance at a meeting of such commission, plus
either reimbursement for actual transportation costs while traveling by
public carrier or the same mileage allowance for use of a personal car in
connection with such attendance as members of the General Assembly
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receive. Members of the commission who are state officials or employees
shall receive reimbursement for actual transportation costs in accordance with the policies of their respective agencies.
(d) Membership on the commission does not constitute a public office,
and no member shall be disqualified from holding public office by reason
of his or her membership.
(e) The commission, with the approval of the Governor, may employ
such professional, technical, or clerical personnel as deemed necessary
to carry out the purposes of this part. (Code 1981, § 45-13-70, enacted
by Ga. L. 2006, p. 149, § 1/HB 978; Ga. L. 2011, p. 617, § 3/SB 190; Ga.
L. 2016, p. 864, § 45/HB 737.)
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modernize, and correct the Code, revised capitalization in subsection (a).

Cross references. — Art in state
buildings, T. 8, C. 5.

45-13-71. Duties and responsibilities of commission.
The Capitol Art Standards Commission shall have the following
duties and responsibilities:
(1) To meet at such times and places as it shall determine necessary or convenient to perform its duties. The commission shall also
meet on the call of the chairperson or the Governor;
(2) To maintain minutes of its meetings;
(3) To adopt rules and regulations for the transaction of its
business;
(4) To organize itself as it deems appropriate to carry out its
functions;
(5) To be responsible for developing policies and procedures for and
to oversee the acquisition, installation, preservation, maintenance,
display, and storage of all capitol artwork. As used in this part, the
term ‘‘capitol artwork’’ means visual art of museum quality owned by
the State of Georgia that is displayed in or on the grounds of the
capitol or is held for the purpose of future display to include, but not
be limited to, portraits, paintings, sculptures, and plaques. The
Georgia Capitol Museum shall remain responsible for the documentation, appraisal, control, handling, and conservation of the present
and future artwork in the capitol art collection;
(6) To establish a collection policy for all capitol artwork;
(7) To develop standards and procedures for determining whether
to acquire new artwork which shall include criteria for judging the
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relevance of the subject, the historical significance to the State of
Georgia, and the quality of the artwork produced and an approval
process for such acquisitions. No artwork shall be acquired or
installed without final approval of the commission;
(8) To develop a process for the selection, placement, installation,
and rotation of capitol artwork in the capitol, in the capitol museum,
in the areas of the capitol museum designated as the Georgia Capitol
Agricultural History Museum areas, and on the capitol grounds;
(9) To develop policies and procedures for outgoing loans from the
capitol art collection and for temporary displays of artwork in the
capitol, in the capitol museum, in the areas of the capitol museum
designated as the Georgia Capitol Agricultural History Museum
areas, and on the capitol grounds;
(10) To develop deaccession policies and procedures for artwork in
the capitol art collection that should be removed based upon poor
quality or lack of relevance or similar factors; and
(11) To perform such other duties and responsibilities as required
by law. (Code 1981, § 45-13-71, enacted by Ga. L. 2006, p. 149,
§ 1/HB 978; Ga. L. 2014, p. 693, § 1/SB 274.)
The 2014 amendment, effective July
1, 2014, inserted ‘‘in the areas of the
capitol museum designated as the Georgia
Capitol Agricultural History Museum ar-

eas,’’ in paragraphs (8) and (9) and inserted ‘‘capitol’’ preceding ‘‘artwork’’ in
paragraph (8).

45-13-72. Submission of recommendations to achieve highest
museum standards; designation of area as Georgia
Capitol Agricultural History Museum.
(a) The Capitol Art Standards Commission may recommend to the
Governor and the General Assembly changes in state statutes, policies,
budgets, and standards relating to the capitol art collection, with the
objective of keeping the collection at the highest museum standards.
(b) The Capitol Art Standards Commission, in cooperation with the
Board of Regents of the University System of Georgia and the Commission on the Preservation of the State Capitol, shall designate areas
within the capitol museum as the Georgia Capitol Agricultural History
Museum areas. Such areas shall include information, artifacts, photographs, monuments, or other related items which tell the history and
importance of agriculture to this state’s economic growth. Except as
provided for in this part, the Georgia Capitol Agricultural History
Museum areas of the capitol museum shall be maintained, operated,
and managed in the same manner as the other areas of the capitol
museum. (Code 1981, § 45-13-72, enacted by Ga. L. 2006, p. 149,
§ 1/HB 978; Ga. L. 2014, p. 693, § 2/SB 274.)
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The 2014 amendment, effective July
1, 2014, designated the existing provi-
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sions as subsection (a) and added subsection (b).

45-13-73. Funding; acceptance of gifts and donations.
(a) The Capitol Art Standards Commission may accept federal funds
granted by Congress or executive order for the purposes of this part as
well as gifts and donations from individuals, private organizations, or
foundations. The acceptance and use of federal funds shall not commit
state funds and shall not place an obligation upon the General Assembly to continue the purposes for which the federal funds are made
available.
(b) The Capitol Art Standards Commission may accept gifts and
donations from individuals, private organizations, and foundations
which have been designated for the purpose of providing for and
maintaining capitol artwork for the Georgia Capitol Agricultural History Museum areas. Such designated funds received by the commission
shall be maintained in a separate, interest-bearing account and shall
not lapse. Such funds shall only be expended on the establishment and
maintenance of the Georgia Capitol Agricultural History Museum
areas. (Code 1981, § 45-13-73, enacted by Ga. L. 2006, p. 149, § 1/HB
978; Ga. L. 2014, p. 693, § 3/SB 274.)
The 2014 amendment, effective July
1, 2014, designated the existing provi-

sions as subsection (a) and added subsection (b).

45-13-74. Provisions are general law; no special law regarding
capitol artwork.
The General Assembly finds that this part constitutes a general law
within the meaning of Article III, Section VI, Paragraph IV(a) of the
Constitution. The General Assembly intends that there be no enactment of any bill or resolution proposing a special law with respect to
capitol artwork. (Code 1981, § 45-13-74, enacted by Ga. L. 2006, p. 149,
§ 1/HB 978.)
ARTICLE 5
DISPOSITION OF SURPLUS STATE BOOKS
45-13-80 through 45-13-85. Redesignated.
Editor’s notes. — Ga. L. 2013, p. 594,
§ 1-3/HB 287, effective July 1, 2013, redesignated former Article 5, consisting of
Code Sections 45-13-80 through 45-13-85

as present Part 1C of Article 2 of Chapter
3 of Title 20, consisting of Code Sections
20-3-47 through 20-3-47.5, respectively.
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CHAPTER 14
COMMISSIONER OF INSURANCE
Article 1
General Provisions
Sec.
45-14-1.
45-14-2.
45-14-3.
45-14-4.
45-14-5.

Election.
Bond.
Duties as Safety Fire Commissioner and Industrial Loan
Commissioner.
Compensation of Commissioner and office employees.
Seal.

Cross references. — Vacating of office
upon permanent physical or mental disability of holder of office, Ga. Const. 1983,
Art. V, Sec. IV. Procedure upon incapacitation
of
Comptroller
General,
§ 45-12-23.

Sec.
45-14-6 through 45-14-9. [Redesignated].
45-14-10. Preparation of statement of account, etc., upon leaving office;
declaring of vacancy in office
and appointment of successor
by Governor [Repealed].
Article 2
Comptroller General
45-14-20 through 45-14-23 [Repealed].

Editor’s notes. — Ga. L. 1986, p. 855,
§ 25, repealed and reenacted this chapter.
The former provisions of this chapter have
been designated as Article 1 thereof and
Article 2, pertaining to comptroller general, has been added.

ARTICLE 1
GENERAL PROVISIONS
45-14-1. Election.
There shall be a Commissioner of Insurance who shall be elected at
the same time and in the same manner as the Governor is elected. (Ga.
L. 1872, p. 80, § 6; Code 1873, § 98; Code 1882, § 98; Civil Code 1895,
§ 203; Civil Code 1910, § 235; Code 1933, § 40-1401; Ga. L. 1986, p.
855, § 25.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 86.

C.J.S. — 81A C.J.S., States, §§ 164,
171.

45-14-2. Bond.
The Commissioner of Insurance shall give a bond for the sum of
$20,000.00 subject to the same rules and regulations as the bond of the
Secretary of State. (Laws 1843, Cobb’s 1851 Digest, p. 1034; Code 1863,
§ 94; Code 1868, § 92; Code 1873, § 99; Code 1882, § 99; Civil Code
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1895, § 204; Civil Code 1910, § 236; Code 1933, § 40-1402; Ga. L.
1986, p. 855, § 25.)
Cross references. — Official bonds
generally, Ch. 4, T. 45, C. 4.
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 130 et seq.,
351 et seq.

C.J.S.
—
67
C.J.S.,
Officers,
§§ 473-488. 81A C.J.S., States, § 127.

45-14-3. Duties as Safety Fire Commissioner and Industrial
Loan Commissioner.
The Commissioner of Insurance shall be the Safety Fire Commissioner and the Industrial Loan Commissioner. (Code 1981, § 45-14-3,
enacted by Ga. L. 1986, p. 855, § 25; Ga. L. 2012, p. 1089, § 2/SB 343.)
Editor’s notes. — Ga. L. 1986, p. 855,
§ 25, redesignated former Code Section
45-14-3 as present Code Section 45-14-4.

45-14-4. Compensation of Commissioner and office employees.
(a) The Commissioner of Insurance shall be compensated in the
amount and manner provided in Code Sections 45-7-3 and 45-7-4. He
shall also be reimbursed for actual transportation costs while traveling
by public carrier, the legal mileage rate for use of a personal automobile,
and the actual cost of lodging and meals while away from his office on
official state business as provided in Code Section 45-7-20.
(b) The Commissioner of Insurance shall fix the compensation of the
employees of his office including the employees of all divisions and
units, by whatever name called, over which the Commissioner of
Insurance has jurisdiction, except that any employees under the merit
system shall be compensated as provided by the laws, rules, and
regulations relative to such system. Employees shall also be reimbursed for expenses incurred in the performance of their duties. (Laws
1826, Cobb’s 1851 Digest, p. 1027; Code 1863, § 1572; Code 1868,
§ 1634; Code 1873, § 1640; Code 1882, § 1640; Civil Code 1895, § 282;
Civil Code 1910, § 317; Ga. L. 1931, p. 7, § 78; Code 1933, § 40-1404;
Ga. L. 1941, p. 240, § 1; Ga. L. 1943, p. 127, § 1; Ga. L. 1947, p. 673,
§ 1; Ga. L. 1963, p. 575, § 1; Ga. L. 1967, p. 96, § 3; Code 1981,
§ 45-14-3; Code 1981, § 45-14-4, as redesignated by Ga. L. 1986, p. 855,
§ 25; Ga. L. 1988, p. 13, § 45.)
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Editor’s notes. — Ga. L. 1986, p. 855,
§ 25, provided for the repeal of this Code
section, effective April 3, 1996. For present comparable provisions, see Code Section 45-14-5.

45-14-23

Ga. L. 1986, p. 855, § 25, redesignated
former Code Section 45-14-3 as Code Section 45-14-4.

45-14-5. Seal.
The Commissioner of Insurance, Safety Fire Commissioner, and
Industrial Loan Commissioner shall have an official seal for each office
of such design as he or she shall select with the approval of the
Governor. (Code 1981, § 45-14-5, enacted by Ga. L. 1986, p. 855, § 25;
Ga. L. 2011, p. 99, § 87/HB 24; Ga. L. 2012, p. 1089, §§ 3, 4/SB 343.)
Editor’s notes. — Ga. L. 1986, p. 855,
§ 25, effective April 3, 1986, repealed former § 45-14-5, which dealt with the office,
residence, and office hours of the Comptroller General and was based on Laws
1826, Cobb’s 1851 Digest, p. 1027; Code
1933, § 40-1403.
Ga. L. 2011, p. 99, § 101/HB 24, not
codified by the General Assembly, pro-

vides that this Act shall apply to any
motion made or hearing or trial commenced on or after January 1, 2013.
Law reviews. — For article, ‘‘Evidence,’’ see 27 Ga. St. U.L. Rev. 1 (2011).
For article on the 2011 amendment of this
Code section, see 28 Ga. St. U.L. Rev. 1
(2011).

45-14-6 through 45-14-9.
Redesignated by Ga. L. 1986, p. 855, § 25 as §§ 45-14-20 through
45-14-23, respectively.
45-14-10. Preparation of statement of account, etc., upon leaving office; declaring of vacancy in office and appointment of successor by Governor.
Repealed by Ga. L. 1984, p. 1152, § 4, effective July 1, 1984.
Editor’s notes. — This Code Section
was based on Orig. Code 1863, § 103;
Code 1868, § 101; Code 1873, § 109; Code

1882, § 109; Civil Code 1895, § 217; Civil
Code 1910, § 251; Code 1933, § 40-1406.

ARTICLE 2
COMPTROLLER GENERAL
Editor’s notes. — See the editor’s
notes at the beginning of Article 1 of this
chapter.

45-14-20 through 45-14-23.
Repealed by Ga. L. 2012, p. 1089, § 5/SB 343, effective July 1, 2012.
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Editor’s notes. — This article, relating
to the Comptroller General, was based on
Laws 1799, Cobb’s 1851 Digest, p. 1022;
Laws 1821, Cobb’s 1851 Digest, pp. 1023,
1024; Laws 1823, Cobb’s 1851 Digest, p.
1025; Laws 1828, Cobb’s 1851 Digest, p.
1027; Laws 1838, Cobb’s 1851 Digest, p.
1029; Laws 1839, Cobb’s 1851 Digest, pp.
1031, 1032; Laws 1843, Cobb’s 1851 Digest, p. 1033; Ga. L. 1851-52, p. 288, § 14;
Ga. L. 1861, p. 80, § 9; Code 1863, §§ 96,
97, 100, 102; Code 1868, §§ 94, 95, 98,
100; Code 1873, §§ 101, 102, 105, 107;

45-14-23

Code 1882, §§ 101, 102, 105, 107; Civil
Code 1895, §§ 206, 209, 212, 214; Civil
Code 1910, §§ 238, 241, 244, 246; Ga. L.
1923, Ex. Sess., p. 7, § 4; Ga. L. 1931, p. 7,
§ 91; Code 1933, §§ 40-1505, 40-1506,
40-1510; Ga. L. 1956, p. 802, § 2; Ga. L.
1978, p. 309, § 3; Code 1981, § 45-14-6;
Code 1981, §§ 45-14-20—45-14-23, as redesignated by Ga. L. 1986, p. 855, § 25;
Ga. L. 1990, p. 8, § 45; Ga. L. 1993, p.
1402, § 18; Ga. L. 2010, p. 863, §§ 2, 3/SB
296.
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CHAPTER 15
ATTORNEY GENERAL
Sec.

Article 1
General Provisions
Sec.
45-15-1.
45-15-2.
45-15-3.
45-15-4.
45-15-5.
45-15-6.
45-15-7.

45-15-8.
45-15-9.
45-15-10.

45-15-11.

45-15-12.

45-15-13.
45-15-14.

45-15-15.

Election.
Compensation.
Duties generally.
Attorney General authorized
to employ private counsel.
Payment for services of private counsel.
Representation of state in
court of competent jurisdiction.
Discretion of comptroller general as to requirement of services of Attorney General or of
district attorneys.
Performance of legal services
for Western & Atlantic Railroad.
Representation of state in
United States Supreme Court
and beyond state limits.
Attorney General authorized
to prosecute for violations
while dealing with or for
state; assistance by state
court prosecuting officers;
commencement of civil forfeiture proceedings.
Notification of Attorney General prior to presenting indictment to grand jury charging state officials.
Attorney General authorized
to prosecute civil recovery actions for violations while dealing with state or officials, employees, or entities thereof.
Representation of state authorities by Attorney General.
Exclusive authority in law
matters; employment of other
counsel by state authorities;
designation and assignment
of assistant attorneys general
to perform legal services for
authorities.
Attorney General to submit

45-15-16.
45-15-17.
45-15-18.

45-15-19.

45-15-20.

statement to state authority
for legal services; contents;
advance approval of state authority director.
State authority to reimburse
department for legal services.
Power to conduct investigations generally; issuance and
enforcement of subpoenas.
Governor may direct Attorney
General to conduct investigations of departments, state officials or employees or entities
dealing with state; prosecution of actions; appointment
of special attorney general.
Governor and General Assembly authorized to make investigations; designation of district attorney to act for state
in action against Attorney
General.
Charge, demand, or receipt by
Attorney General of fee, perquisite,
or
compensation
other than salary in case
where state interested.
Article 2
Department of Law

45-15-30.

45-15-31.

45-15-32.
45-15-33.
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Created; assistants, deputies,
and other personnel; determination of duties, salaries, and
promotions; limitation on private practice of law; disclosure requirement for assistant
attorney
general
representing criminal defendant.
Appointment, compensation,
and removal of assistant and
deputy attorneys general and
law assistants.
Employment of clerical assistants for department.
Employees of department not
to receive remuneration of
any kind or reimbursement
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Sec.

Sec.
other than provided by article; exception.
45-15-34. Department as exclusive authority for executive branch
in law matters.
45-15-35. Power of Governor to direct
institution of proceedings and
litigation by department.
45-15-35.1. Governor’s power to seek preclearance of any change affecting voting pursuant to
Section 5 of the federal Voting
Rights Act of 1965 [Repealed].
45-15-36. Reimbursement of department by other state agencies
for litigation expenses; submission to agency of statement of expenses.
45-15-37. Reimbursement of depart-

Cross references. — Qualifications for
Attorney General, Ga. Const. 1983, Art. V,
Sec. III, Para. II. Duties of Attorney General, Ga. Const. 1983, Art. V, Sec. III, Para

ment by state retirement systems or Board of Workers’
Compensation for services;
statement of expenses; advance approval of services.
Article 3
Removal of Attorney General for
Incapacity
45-15-50 through 45-15-57 [Repealed].
Article 4
Counsel for Public Officials and
Agencies
45-15-70.

Governor authorized to provide counsel for public officials and agencies; fees and
costs to be paid by state.

IV. Vacating of office upon permanent
physical or mental disability of holder of
office, Ga. Const. 1983, Art. V, Sec. IV.

ARTICLE 1
GENERAL PROVISIONS
45-15-1. Election.
There shall be an Attorney General of the state who shall be elected
at the same time, for the same term, and in the same manner as the
Governor. (Orig. Code 1863, § 341; Code 1868, § 402; Code 1873,
§ 367; Code 1882, § 367; Civil Code 1895, § 219; Civil Code 1910,
§ 253; Code 1933, § 40-1601.)
JUDICIAL DECISIONS
Cited in Wood v. Arnall, 189 Ga. 362, 6
S.E.2d 722 (1939); Stephens v. Reid, 189
Ga. 372, 6 S.E.2d 728 (1939).
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, § 2 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 5.
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45-15-2. Compensation.
The Attorney General shall be compensated in the amount and
manner provided in Code Sections 45-7-3 and 45-7-4. He shall also be
reimbursed for actual transportation costs while traveling by public
carrier, the legal mileage rate for use of a personal automobile, and the
actual cost of lodging and meals while away from his office on official
state business as provided in Code Section 45-7-20. (Ga. L. 1961, p. 131,
§ 2; Ga. L. 1966, p. 165, § 1; Ga. L. 1967, p. 101, § 1; Ga. L. 1970, p. 15,
§ 1.)
Cross references. — Legal mileage
allowance, § 50-19-7.
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 4, 5.

C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.

45-15-3. Duties generally.
It is the duty of the Attorney General:
(1) When required to do so by the Governor, to give his opinion in
writing, or otherwise, on any question of law connected with the
interest of the state or with the duties of any of the departments;
(2) When he deems it advisable, to prepare all contracts and
writings in relation to any matter in which the state is interested;
(3) When required to do so by the Governor, to participate in, on
behalf of the state, all criminal actions in any court of competent
jurisdiction when the district attorney thereof is being prosecuted,
and all other criminal or civil actions to which the state is a party;
(4) To act as the legal adviser of the executive branch;
(5) To represent the state in all capital felony actions before the
Supreme Court;
(6) To represent the state in all civil actions tried in any court; and
(7) To perform such other services as shall be required of him by
law. (Laws 1799, Cobb’s 1851 Digest, p. 574; Code 1863, § 343; Code
1868, § 404; Ga. L. 1873, p. 31, § 1; Code 1873, § 369; Code 1882,
§ 369; Civil Code 1895, § 220; Penal Code 1895, § 880; Civil Code
1910, § 254; Penal Code 1910, § 901; Code 1933, § 40-1602; Ga. L.
1975, p. 882, § 1; Ga. L. 2002, p. 415, § 45.)
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Cross references. — Duty of Attorney
General to represent beneficiaries of charitable trusts, § 53-12-174.
Law reviews. — For note, ‘‘Perdue v.

45-15-3

Baker: Who Has the Ultimate Power over
Litigation on Behalf of the State of Georgia — the Governor or the Attorney General?,’’ see 21 Ga. St. U.L. Rev. 751 (2005).

JUDICIAL DECISIONS
Duties of the Attorney General are
limited by O.C.G.A. § 45-15-3, and
when the Constitution creates the office
and prescribes the duties of the holder
thereof, and declares that other duties
may be imposed on the Attorney General
by statute, the Attorney General has no
authority to perform any act not legitimately within the scope of such statutory
and constitutional provisions. Walker ex
rel. Mason v. Georgia Ry. & Power Co., 146
Ga. 655, 92 S.E. 57 (1917).
Attorney General properly represents one sued in capacity as state
official. — When defendant is sued in
capacity as state official it is clearly proper
for office of Attorney General of Georgia to
act on the defendant’s behalf. Cleveland v.
Noland, 510 F. Supp. 37 (N.D. Ga. 1981).
Powers of Governor and Attorney
General. — Construed together, Ga.
Const. 1983, Art. V and O.C.G.A.
§§ 45-15-3, 45-15-6, 45-15-35, and
45-12-26, do not vest either the Georgia
Governor or the Attorney General with
exclusive power to control legal proceedings involving the State of Georgia; instead, the Governor and Attorney General
have concurrent powers over litigation in
which the state is a party. Perdue v. Baker,
277 Ga. 1, 586 S.E.2d 606 (2003).
Georgia Attorney General was authorized, under O.C.G.A. § 45-15-3(3), to

prosecute the defendant for criminal attempts to commit theft by taking as the
Attorney General represented the state in
criminal actions when required to do so by
the Governor. Brown v. State, 268 Ga.
App. 629, 602 S.E.2d 158 (2004).
Representation before Health Planning Review Board. — The assistant
attorney general fulfilled a constitutionally and statutorily mandated dual role in
representing both the State Health Planning and Development Agency and the
Health Planning Review Board, but this
dual role as prosecutor and legal advisor
to the Review Board did not taint the
opportunity of each party to present its
case in full before the Review Board.
North Fulton Community Hosp. v. State
Health Planning & Dev. Agency, 168 Ga.
App. 801, 310 S.E.2d 764 (1983).
Injunction against ultra vires acts.
— The Attorney General of this state was
without authority to institute an equitable action in the name of the state, on the
relation of a number of designated individuals, against a domestic corporation, to
enjoin it from doing acts alleged to be
ultra vires. Walker ex rel. Mason v. Georgia Ry. & Power Co., 146 Ga. 655, 92 S.E.
57 (1917).
Cited in Mitchell v. State, 22 Ga. 211,
68 Am. Dec. 493 (1857); Doe v. Bolton, 319
F. Supp. 1048 (N.D. Ga. 1970).

OPINIONS OF THE ATTORNEY GENERAL
Attorney General should not render an opinion on the constitutionality of a legislative enactment, particularly when the interest of the state is not
directly involved. 1945-47 Op. Att’y Gen.
p. 290.
Which does not affect the interest
of the state. — It is clear from this
section that the Attorney General is without authority to rule upon the constitutionality of any state statute which does
not affect the state or the various depart-

ments of the state government; this construction is consistent with the unbroken
policy of the Attorney General in considering the constitutionality of state statutes. 1948-49 Op. Att’y Gen. p. 243.
Insurance Commissioner is entitled
to representation by the Attorney
General in an antitrust suit arising because of acts growing out of meetings
attended by the Commissioner in the
Commissioner’s official capacity. 1954-56
Op. Att’y Gen. p. 437.
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Department of Labor to be represented only by Attorney General. —
The Department of Labor may not employ
its own general counsel or otherwise provide itself with legal advice or representation other than through the Attorney General. 1984 Op. Att’y Gen. No. 84-48.
Initiation of legal actions. — Construing O.C.G.A. §§ 15-18-6 and 45-15-3
together, it is concluded that while the

45-15-4

Attorney General must actually initiate
every lawsuit brought by a state agency
absent overriding legislation, district attorneys may, at the request of the Administrator of Office of Consumer Affairs, participate in Fair Business Practices Act
suits brought by the administrator, so
long as the statutorily imposed duties on
the Attorney General are observed. 1977
Op. Att’y Gen. No. 77-67.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 1, 6 et seq.
C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 28. 81A C.J.S., States, § 240.
ALR. — Right of Attorney General or
other representative of state to intervene
in divorce suit, 22 ALR 1112.
Right of Attorney General to represent

or serve administrative officer or body to
exclusion of attorney employed by such
officer or body, 137 ALR 818.
Validity, under state law, of appointment of special prosecutor where regular
prosecutor is charged with, or being investigated for, criminal or impeachable offense, 84 ALR3d 115.

45-15-4. Attorney General authorized to employ private counsel.
The Attorney General, upon the request of any department, office,
officer, institution, commission, committee, board, or other agency of
any branch of the government of the state or any instrumentality
thereof, is authorized to select and employ private counsel to perform
legal services for such department, office, officer, institution, commission, committee, board, or other agency of any branch of the government of the state or any instrumentality thereof. (Ga. L. 1971, p. 98,
§ 1; Ga. L. 1975, p. 1184, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Legislative intent concerning employment of private counsel. — Ga. L.
1975, p. 1184, § 1 (see now O.C.G.A.
§ 45-15-4) when read in conjunction with
the provisions of Ga. L. 1966, p. 43, § 3
(see now O.C.G.A. § 45-15-34) which unequivocally provides that the State Law
Department shall have complete and exclusive authority as to legal matters pertaining to state agencies, indicates that
the legislative intent was that private
counsel should represent state agencies
only on those rare occasions when the
Attorney General deems such representation to be necessary; the use of the term
‘‘employ’’ in Ga. L. 1975, p. 1184, § 1 does
not indicate a willingness on the part of

the General Assembly to authorize a state
agency to be represented by private counsel of its choice who offer to do so at no
expense to the agency. 1976 Op. Att’y Gen.
No. 76-93.
Ethical considerations in appointing private counsel. — The Attorney
General may not appoint counsel to permit the Georgia Real Estate Commission
to sue the Secretary of State and the Joint
Secretary of the State Examining Boards
in the use of current appropriations made
by the General Assembly among the various licensing boards, because the appointee would be authorized to perform such
services as the Attorney General deemed
appropriate, and serious ethical problems
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would result since the Attorney General is
the legal advisor to the entire executive
branch of the state government and would
be obligated to represent both agencies
involved. 1976 Op. Att’y Gen. No. 76-93.
Representation of local governments by members of commission. —

45-15-6

An attorney member of the State Ethics
Commission and other members of his or
her law firm may generally represent local
governments so long as the representation
does not involve taking an action adverse
to the commission itself. 2002 Op. Att’y
Gen. No. 2002-4.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 6 et seq., 12 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 28.

45-15-5. Payment for services of private counsel.
Any department, office, officer, institution, commission, committee,
board, or other agency of any branch of the government of the state or
any instrumentality thereof is authorized and directed to pay for the
legal services requested pursuant to Code Section 45-15-4, upon approval by the Attorney General of the charge for such services. (Ga. L.
1971, p. 98, § 2; Ga. L. 1975, p. 1184, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 5, 12 et seq., 40.

C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.

45-15-6. Representation of state in court of competent jurisdiction.
When the services of the Attorney General are needed in any court of
competent jurisdiction, the presiding judge thereof shall notify the
Governor 20 days before of the time, place, and cause; and the Governor
may, in his discretion, order the Attorney General to represent the
state. (Orig. Code 1863, § 344; Code 1868, § 405; Code 1873, § 370;
Code 1882, § 370; Civil Code 1895, § 221; Civil Code 1910, § 255; Code
1933, § 40-1603; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 6, 15.
C.J.S. — 7A C.J.S., Attorney General,
§§ 37-39.
ALR. — Validity, under state law, of

appointment of independent special prosecutor to handle political or controversial
prosecutions or investigations of persons
other than regular prosecutor, 84 ALR3d
29.
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45-15-7. Discretion of comptroller general as to requirement of
services of Attorney General or of district attorneys.
When the services of a district attorney are necessary in collecting or
securing any claim of the state in any part of the state, the comptroller
general may, in his discretion, require the Attorney General to command the services of the Department of Law or of the district attorneys
in their respective circuits in such cases. (Orig. Code 1863, § 345; Code
1868, § 406; Code 1873, § 371; Code 1882, § 371; Civil Code 1895,
§ 222; Civil Code 1910, § 256; Code 1933, § 40-1604; Ga. L. 2013, p.
141, § 45/HB 79.)
JUDICIAL DECISIONS
Cited in Avery v. Hale, 167 Ga. 252, 145
S.E. 76 (1928).
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 6, 21.

C.J.S. — 7A C.J.S., Attorney General,
§ 30.

45-15-8. Performance of legal services for Western & Atlantic
Railroad.
The Governor is authorized to require the Attorney General to
perform such legal services as may be necessary for the Western &
Atlantic Railroad without compensation other than his official salary.
(Ga. L. 1902, p. 97, § 1; Civil Code 1910, § 257; Code 1933, § 40-1605.)
45-15-9. Representation of state in United States Supreme
Court and beyond state limits.
The Attorney General shall represent the state in all actions before
the Supreme Court of the United States and perform all other services
required of him by law beyond the limits of the state without extra
compensation. (Ga. L. 1919, p. 134, § 2; Code 1933, § 40-1606.)
Law reviews. — For note, ‘‘Perdue v.
Baker: Who Has the Ultimate Power over
Litigation on Behalf of the State of Geor-

gia — the Governor or the Attorney General?,’’ see 21 Ga. St. U.L. Rev. 751 (2005).

JUDICIAL DECISIONS
Litigation over legislative reapportionment. — As neither the Governor nor
the Attorney General of Georgia had the
exclusive power to decide the state’s interest in litigation, the trial court properly

refused the Governor’s request to compel
the Attorney General to dismiss an appeal
to the U.S. Supreme Court filed on behalf
of Georgia in a case involving legislative
reapportionment under the Voting Rights
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Act, 42 U.S.C. § 1983. Perdue v. Baker,
277 Ga. 1, 586 S.E.2d 606 (2003).
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 4, 5.

45-15-10. Attorney General authorized to prosecute for violations while dealing with or for state; assistance by
state court prosecuting officers; commencement of
civil forfeiture proceedings.
The Attorney General, as the head of the Department of Law and the
chief legal officer of the state, is authorized to prosecute in the criminal
courts of this state any official, person, firm, or corporation which
violates any criminal statute while dealing with or for the state or any
official, employee, department, agency, board, bureau, commission,
institution, or appointee thereof; and the Attorney General is authorized to call upon the district attorney or the prosecuting officer of any
state court to assist in or to conduct such prosecution; and, when so
requested by the Attorney General, it shall be the duty of any such
district attorney or prosecuting officer of this state to assist in or to
conduct such prosecution for and on behalf of the Attorney General and
the state. The Attorney General shall be authorized to commence civil
forfeiture proceedings, as such term is defined in Code Section 9-16-2,
pursuant to Code Section 16-14-7 whenever he or she is authorized to
prosecute a case pursuant to this Code section. (Ga. L. 1943, p. 284, § 6;
Ga. L. 2002, p. 415, § 45; Ga. L. 2015, p. 693, § 3-26/HB 233.)
The 2015 amendment, effective July
1, 2015, added the last sentence in this
Code section. See editor’s note for applicability.
Editor’s notes. — Ga. L. 2015, p. 693,
§ 4-1/HB 233, not codified by the General
Assembly, provides: ‘‘This Act shall become effective on July 1, 2015, and shall

apply to seizures of property for forfeiture
that occur on or after that date. Any such
seizure that occurs before July 1, 2015,
shall be governed by the statute in effect
at the time of such seizure.’’
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 1 (2015).

JUDICIAL DECISIONS
No conflict between giving legal advice and prosecuting. — There is no
conflict between the Attorney General’s
giving legal advice to officers or employees
of the Department of Labor and prosecut-

ing department officers or employees who
violate the laws. Such a dual role is authorized. Brown v. State, 177 Ga. App.
284, 339 S.E.2d 332 (1985).
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OPINIONS OF THE ATTORNEY GENERAL
Cooperation in prosecution of certain persons. — The language in this
section which empowers the Attorney
General to prosecute in the criminal
courts of this state any officer, person,
firm, or corporation for violation of any
criminal statute in dealing with or for the
state, clearly indicates that the Attorney

General should, when requested to do so
by one of the department heads of this
state, cooperate in the prosecution of persons who are violating a criminal statute
in dealing with, or refusing to deal with
one of the departments of state. 1945-47
Op. Att’y Gen. p. 564.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 15, 21, 28 et seq., 34 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 37-39.

45-15-11. Notification of Attorney General prior to presenting
indictment to grand jury charging state officials.
Before an indictment charging any state official with violating
subsection (b) of Code Section 45-11-4 is presented to a grand jury, the
district attorney of the county where the grand jury will convene shall
notify the Attorney General of such contemplated action. (Ga. L. 1943,
p. 284, § 7; Ga. L. 2001, p. 487, § 4.)
Editor’s notes. — Ga. L. 2001, p. 487,
§ 1, not codified by the General Assembly,
provides that: ‘‘This Act shall be known
and may be cited as the ‘Corruption Prevention Act.’ ’’
Ga. L. 2001, p. 487, § 6, not codified by
the General Assembly, provides that the
provisions of Sections 3 and 4 of the Act

shall apply to crimes committed before,
on, and after April 20, 2001.
Law reviews. — For article, ‘‘Georgia
Local Government Officials and the Grand
Jury,’’ see 26 Ga. St. B.J. 50 (1989). For
article, ‘‘Local Government Law,’’ see 53
Mercer L. Rev. 389 (2001).

JUDICIAL DECISIONS
Applicability. — Ga. L. 1943, p. 284,
§ 7 (see now O.C.G.A. § 45-15-11) uses the
words ‘‘any state official,’’ manifestly intending that the class of persons to whom
the procedural safeguards of former Code
1933, §§ 89-9907 and 89-9908 (see now
O.C.G.A. § 45-11-4) were to be extended
should be one broader than that of elected
state officers, that is, that persons other
than elected state officers are state officers. Cadle v. State, 101 Ga. App. 175, 113
S.E.2d 180 (1960).
Ga. L. 1943, p. 284, § 7 (see now
O.C.G.A. § 45-15-11) was enacted pursuant to the provisions of former Code 1933,
§§ 89-9907 and 89-9908 (see now O.C.G.A.
§ 45-11-4), and was applicable only to

state officials who hold an office created
under the Constitution or laws of this
state. Jones v. Mills, 216 Ga. 616, 118
S.E.2d 484 (1961).
O.C.G.A. § 45-15-11 inapplicable to
official resigning position prior to indictment. — As O.C.G.A. § 45-15-11 applies to state officials, a court clerk who
resigned post prior to the institution of
any proceedings against the clerk is not
covered. To be eligible for the provisions of
§ 45-15-11, a party must be a state official
when an indictment is presented. Axson v.
State, 174 Ga. App. 236, 329 S.E.2d 566
(1985).
O.C.G.A. § 45-15-11 inapplicable to
superior court clerk. — When the de-
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fendant, the duly elected clerk of the superior court of Glynn county, was indicted,
based on allegations that the defendant
had unlawfully obtained or misappropriated funds belonging to the county, and
the defendant moved to dismiss the indictment on the ground that the state had
violated the defendant’s rights under
O.C.G.A. § 45-15-11 by failing to serve
the defendant with a copy of the indictment prior to its presentment to the grand
jury, by not allowing the defendant to be
present during the grand jury proceedings, and by not allowing defendant to
make a sworn statement at the conclusion
of the state’s presentation of its evidence
to the grand jury, the trial court properly
denied the motion, since the clerk of the
superior court is specifically classified as a
county officer under the present Georgia
Constitution, and is not entitled to any of
the procedures of O.C.G.A. §§ 45-11-4 and
O.C.G.A. § 45-15-11. Tostensen v. State,
190 Ga. App. 423, 379 S.E.2d 9, cert.
denied, 190 Ga. App. 899, 379 S.E.2d 9
(1989).
Whether defendant was a ‘‘state official’’ under Ga. L. 1943, p. 284, § 7
(see now O.C.G.A. § 45-15-11) depends
upon defendant’s duties, not upon
what defendant was called, and when the
indictment charges that defendant was to
‘‘counsel and command’’ employees of the
state to engage in political activity, instead of their public duties, it thus alleged, at least by clear implication, that
the defendant was not a mere employee
but an official in charge of and having
authority to command employees of the
state; thus, under former Code 1933,
§§ 89-9907 and 89-9908 (see now O.C.G.A.
§ 45-11-4), the defendant was entitled to
the right of appearing before and being
heard by the grand jury, together with the
defendant’s witnesses. Cadle v. State, 101
Ga. App. 175, 113 S.E.2d 180 (1960).
Designation not creating office or
official. — Although under the authority
delegated to the State Revenue Commissioner of the Department of Revenue of
the State of Georgia, the Commissioner
may, for any reason satisfactory to himself, designate a person as ‘‘director’’ of
some ‘‘tax unit,’’ such designation cannot
create an office or official, and the person

45-15-11

so designated is not a state official or
public official within the terms and provisions of this section. Jones v. Mills, 216
Ga. 616, 118 S.E.2d 484 (1961).
Since under the Constitution and laws
of this state, there is no such office, and no
such official as ‘‘Director of the Motor Fuel
Tax Unit of the Department of Revenue of
the State of Georgia,’’ and under the applicable rules of law, there has been no
oath of office administered by the Governor, nor any commission issued by the
Governor, to any such officer pursuant to
O.C.G.A. §§ 45-3-30 and 45-3-31, petitioner holding such office was not entitled
to the rights provided by Ga. L. 1943, p.
284, § 7 (see now O.C.G.A. § 45-15-11).
Jones v. Mills, 216 Ga. 616, 118 S.E.2d 484
(1961).
When the special presentment in a conspiracy to defraud a county case does not
charge a superior court judge with malfeasance or malpractice in office, the judge
was not entitled, merely by virtue of the
fact that the judge occupied a high office in
the state, to the special privileges accorded the holders of such offices under
the provisions of this section. Clinkscales
v. State, 102 Ga. App. 670, 117 S.E.2d 229
(1960).
A councilman of a municipality in
Georgia is simply not one of the officials covered by this section. Humphrey
v. State, 231 Ga. 855, 204 S.E.2d 603, cert.
denied, 419 U.S. 839, 95 S. Ct. 68, 42 L.
Ed. 2d 66 (1974).
Misfeasance in office. — False swearing in connection with the collection of
criminal fees would fall into the category
of misfeasance or malfeasance by a justice
of the peace. Fancher v. State, 113 Ga.
App. 195, 147 S.E.2d 463 (1966).
Cited in Sweeney v. Balkcom, 219 Ga.
292, 133 S.E.2d 10 (1963); Wood v. State,
219 Ga. 509, 134 S.E.2d 8 (1963); Lowndes
County v. Dasher, 229 Ga. 289, 191 S.E.2d
82 (1972); White v. State, 132 Ga. App. 62,
207 S.E.2d 577 (1974); White v. State, 233
Ga. 593, 212 S.E.2d 777 (1975); Orkin v.
State, 236 Ga. 176, 223 S.E.2d 61 (1976);
Mize v. State, 152 Ga. App. 190, 262
S.E.2d 492 (1979); Thompson v.
Macon-Bibb County Hosp. Auth., 246 Ga.
777, 273 S.E.2d 19 (1980); McWilliams v.
State, 177 Ga. App. 447, 339 S.E.2d 721
(1985).
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RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, § 32.
C.J.S. — 7A C.J.S., Attorney General,
§§ 37-39.

ALR. — Validity and construction of
statutes permitting grand jury witnesses
to be accompanied by counsel, 90 ALR3d
1340.

45-15-12. Attorney General authorized to prosecute civil recovery actions for violations while dealing with state or
officials, employees, or entities thereof.
The Attorney General, as the head of the Department of Law and the
chief legal officer of the state, is authorized to file and prosecute civil
recovery actions in the name of the state against any person, firm, or
corporation which violates any statute while dealing with the state or
any official, employee, department, agency, board, bureau, commission,
institution, or authority thereof, which violation results in loss, damage, or injury to the state or to any of its departments, adjuncts, or
taxpayers. (Ga. L. 1943, p. 284, § 8.)
JUDICIAL DECISIONS
An individual cannot sue in own
name for the use and benefit of the

state. Alexander v. Citizens & S. Nat’l
Bank, 212 Ga. 295, 92 S.E.2d 16 (1956).

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, § 21 et seq.
C.J.S. — 7A C.J.S., Attorney General,
§§ 43-45.

ALR. — Right or duty of Attorney General to intervene in civil suits, 163 ALR
1346.

45-15-13. Representation of state authorities by Attorney General.
As used in Code Sections 45-15-14 through 45-15-16, the term ‘‘state
authorities’’ means the following instrumentalities of the state: Georgia
Building Authority, Georgia Education Authority (Schools), Georgia
Education Authority (University), Georgia Highway Authority, Georgia
Ports Authority, State Road and Tollway Authority, Jekyll Island—
State Park Authority, and Stone Mountain Memorial Association. (Ga.
L. 1969, p. 484, § 1; Ga. L. 2001, p. 1251, § 2-1; Ga. L. 2012, p. 775,
§ 45/HB 942; Ga. L. 2014, p. 866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, deleted ‘‘Georgia
Building Authority (Hospital), Georgia

Building Authority (Markets),’’ following
‘‘Georgia Building Authority,’’ near the beginning.
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JUDICIAL DECISIONS
Local hospital authorities, housing
authorities, and development authorities are not ‘‘state authorities’’ of the
genus defined by this section. Gaither v.

Fulton-DeKalb Hosp. Auth., 144 Ga. App.
16, 240 S.E.2d 560 (1977), rev’d on other
grounds, 241 Ga. 572, 247 S.E.2d 89
(1978).

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 6, 17 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 37.

45-15-14. Exclusive authority in law matters; employment of
other counsel by state authorities; designation and
assignment of assistant attorneys general to perform
legal services for authorities.
The Attorney General is vested with complete and exclusive authority and jurisdiction in all matters of law relating to state authorities
and no such state authority shall be authorized without the approval of
the Attorney General to employ other counsel in any matter whatsoever. The Attorney General is authorized to designate and assign any
assistant attorney general, deputy assistant attorney general, special
deputy assistant attorney general, or attorney to perform legal services
for any such state authority. (Ga. L. 1969, p. 484, § 2.)
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 7, 17 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§ 28. 81A C.J.S., States, §§ 235, 236.

45-15-15. Attorney General to submit statement to state authority for legal services; contents; advance approval of
state authority director.
From time to time the Attorney General shall submit to the state
authority requesting legal services a statement of the expenses of such
legal services incurred by the Department of Law, such statements to
include the names of the assistant attorneys general, deputy assistant
attorneys general, special deputy assistant attorneys general, or attorneys performing such services; the items of legal services performed;
and the costs thereof. The state authority is authorized to reimburse
the Department of Law for such services and expenses; provided,
however, that the amount of such services and expenses shall have the
advance approval of the director of the state authority requesting such
services. (Ga. L. 1969, p. 484, § 4; Ga. L. 2002, p. 462, § 45.)

408

45-15-15

ATTORNEY GENERAL

45-15-17

OPINIONS OF THE ATTORNEY GENERAL
Periodic payments for legal services. — The Stone Mountain Memorial
Association may pay the State Law Department a fixed monthly fee for the legal

services which it receives from the Department of Law. 1971 Op. Att’y Gen. No.
71-143.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 4, 5.

C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.

45-15-16. State authority to reimburse department for legal
services.
When the Attorney General shall assign any assistant attorney
general, deputy assistant attorney general, special deputy assistant
attorney general, or attorney to perform specific legal services requested by any state authority or legal service requested in connection
with the validation of any bonds issued or to be issued by any state
authority, the state authority requesting such services shall reimburse
the Department of Law for such services as provided in Code Section
45-15-15. (Ga. L. 1969, p. 484, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 1, 5, 17 et seq.

C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.

45-15-17. Power to conduct investigations generally; issuance
and enforcement of subpoenas.
(a) The Attorney General, as head of the Department of Law and as
chief legal officer of the state, is authorized to institute and conduct
investigations at any time into the affairs of the state; or of any
department, board, bureau, commission, institution, authority, instrumentality, retirement system, or other agency of the state; or into the
affairs of any person or organization to the extent that such person or
organization shall have or shall have had any dealings with the state or
any department, board, bureau, commission, institution, authority,
instrumentality, retirement system, or other agency of the state.
(b) For the purpose of conducting any investigation as provided in
this Code section, the Attorney General shall have the power to
administer oaths; to call any party to testify under oath at such
investigations; to require the attendance of witnesses and the production of books, records, and papers; and to take the depositions of
witnesses. For such purposes the Attorney General is authorized to
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issue a subpoena for any witness or a subpoena to compel the production of any books, records, or papers.
(c) In case of refusal to obey a subpoena issued under this Code
section to any person and upon application by the Attorney General, the
superior court in whose jurisdiction the witness is to appear or in which
the books, records, or papers are to be produced may issue to that
person an order requiring him to appear before the court to show cause
why he should not be held in contempt for refusal to obey the subpoena.
Failure to obey a subpoena may be punished by the court as contempt
of court.
(d) Nothing contained in this Code section shall authorize the
Attorney General to commence or carry on any investigation or to issue
any subpoenas to anyone for the purpose of investigating any member
of the General Assembly while the General Assembly is in any regular
or called session. (Ga. L. 1943, p. 284, § 5; Ga. L. 1975, p. 883, § 1; Ga.
L. 1982, p. 3, § 45.)
JUDICIAL DECISIONS
Legality of subpoenas. — A court of
equity has jurisdiction to inquire into the
legality of subpoenas issued under
O.C.G.A. § 45-15-17. Williams v. Bolton,
227 Ga. 671, 182 S.E.2d 440 (1971).
Authority to investigate. — Georgia
Attorney General was authorized to investigate, under O.C.G.A. § 45-15-17(a),the
defendant’s criminal attempts to commit
theft by taking as the matter related to
the state because the investigation began
with the Governor’s grant of funds to the
defendant’s organization. Brown v. State,
268 Ga. App. 629, 602 S.E.2d 158 (2004).
Enjoinment of enforcement of unauthorized subpoenas. — When subpoenas are not in accordance with the law
authorizing the issuance of subpoenas by

the Attorney General, a trial judge errs in
refusing to enjoin the Attorney General
from proceeding with an investigation under such subpoenas. Williams v. Bolton,
227 Ga. 671, 182 S.E.2d 440 (1971).
When subpoenas issued by the Attorney
General do not show that the investigation concerned any department, agency,
board, bureau, commission, institution, or
authority of the state, but state that the
investigation concerns the activities of an
employee of a particular county, that employee cannot be legally required to obey
the subpoenas. Williams v. Bolton, 227
Ga. 671, 182 S.E.2d 440 (1971).
Cited in Claxton v. Bolton, 223 Ga. 818,
158 S.E.2d 676 (1967); Dean v. Bolton, 235
Ga. 544, 221 S.E.2d 20 (1975).

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 6, 21, 31, 32, 35.

C.J.S. — 7A C.J.S., Attorney General,
§ 30.
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45-15-18. Governor may direct Attorney General to conduct
investigations of departments, state officials or employees or entities dealing with state; prosecution of
actions; appointment of special attorney general.
The Governor may at any time direct the Attorney General to conduct
an investigation into the affairs of any department of the state or into
the official conduct of any state official or employee or into the affairs of
any person, firm, or corporation dealing with the state. The Governor
may at any time direct the Attorney General to file and prosecute
criminal actions and civil recovery actions in the name of the state
against any official, person, firm, or corporation which violates any
criminal or civil statute while dealing with or for the state, which
violation results in loss, damage, or injury to the state. In the event the
Attorney General refuses to take or file such action within a reasonable
time after having been directed by the Governor to do so, the Governor
is authorized to appoint a special attorney general to carry out the
requirements of law provided in this Code section. (Ga. L. 1943, p. 284,
§ 9.)
JUDICIAL DECISIONS
Cited in Dean v. Bolton, 235 Ga. 544,
221 S.E.2d 20 (1975).
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 1, 9, 15, 16, 34.
C.J.S. — 7A C.J.S., Attorney General,
§ 40.

ALR. — Right or duty of Attorney General to intervene in civil suits, 163 ALR
1346.

45-15-19. Governor and General Assembly authorized to make
investigations; designation of district attorney to act
for state in action against Attorney General.
In addition to the power conferred upon the Attorney General in this
article, the Governor or the General Assembly is authorized likewise to
make investigations, including investigations of the Department of Law
or the offices of the Attorney General or any agency under his control,
and all authority and rights granted to the Governor and the General
Assembly shall be as complete and absolute as those granted to the
Attorney General. In any civil or criminal action against the Attorney
General, the Governor shall designate a district attorney who shall be
authorized, in such case, to act for the state. (Ga. L. 1943, p. 284, § 10.)
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Cross references. — Issuance of subpoenas by Superior Court of Fulton
County on behalf of the Committees on

45-15-30

Ethics of the Senate and House of Representatives, § 28-1-16.

JUDICIAL DECISIONS
Litigation over legislative reapportionment. — As neither the Governor nor
the Attorney General of Georgia had the
exclusive power to decide the state’s interest in litigation, the trial court properly
refused the Governor’s request to compel

the Attorney General to dismiss an appeal
to the U.S. Supreme Court filed on behalf
of Georgia in a case involving legislative
reapportionment under the Voting Rights
Act, 42 U.S.C. § 1973. Perdue v. Baker,
277 Ga. 1, 586 S.E.2d 606 (2003).

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 2, 9. 63C Am. Jur. 2d, Public
Officers and Employees, §§ 369 et seq.,

410.
C.J.S. — 67 C.J.S., Officers, § 4.

45-15-20. Charge, demand, or receipt by Attorney General of
fee, perquisite, or compensation other than salary in
case where state interested.
If the Attorney General shall charge, demand, or receive any fee,
perquisite, or compensation, other than his salary, in any case in which
the state shall be a party or in any manner interested, he shall be guilty
of a felony and, upon conviction thereof, shall be punished by imprisonment for not less than two nor more than 20 years, shall be removed
from office, and shall be forever disqualified from holding any office in
this state. (Ga. L. 1878-79, p. 157, §§ 1, 2; Code 1882, § 4508a; Penal
Code 1895, § 300; Penal Code 1910, § 304; Code 1933, § 40-9901.)
ARTICLE 2
DEPARTMENT OF LAW
45-15-30. Created; assistants, deputies, and other personnel;
determination of duties, salaries, and promotions; limitation on private practice of law; disclosure requirement for assistant attorney general representing
criminal defendant.
There is created a Department of Law with the Attorney General at
the head thereof and with such numbers of deputy attorneys general,
assistant attorneys general, special assistant attorneys general, other
attorneys, paraprofessional personnel, and other employees or independent contractors as the Attorney General shall deem necessary to carry
out the functions of the Attorney General and the Department of Law.
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The Attorney General is authorized to determine the title and to change
the title of any attorney or other employee of the Department of Law or
any attorney at law under independent contract to the Department of
Law in order to define the duties and responsibilities of any attorney or
other employee of the said department and to establish salaries and
effect promotions of any such attorney or other employee of the said
department, except that those positions in the department which are
within the classified service on April 18, 1975, shall be covered by the
procedures prescribed by the State Personnel Board. Neither the
Attorney General nor any other attorney at law employed full time by
the Department of Law shall engage in the private practice of law
during his or her term of appointment. Attorneys at law under independent contract to the Department of Law may engage in the private
practice of law even though they may have been appointed or designated either specially or generally as assistant attorneys general or
attorneys. Notwithstanding that any attorney at law under independent contract to the Department of Law has been appointed or designated either specially or generally as an assistant attorney general and
thus is identified with the State of Georgia as its representative for
cases arising within the scope of that appointment or designation,
representation of a defendant in criminal proceedings by that assistant
attorney general shall not constitute a conflict of interest if that
assistant attorney general provides written disclosure of such appointment or designation to the defendant prior to accepting employment by
that defendant or, when a court has appointed an assistant attorney
general to represent an indigent criminal defendant, disclosures to the
defendant and to the court, to be reflected in the record of that court,
such appointment or designation as assistant attorney general. (Ga. L.
1943, p. 284, § 2; Ga. L. 1947, p. 673, § 1; Ga. L. 1961, p. 131, § 1; Ga.
L. 1966, p. 43, § 1; Ga. L. 1975, p. 879, § 1; Ga. L. 1984, p. 1359, § 1;
Ga. L. 2009, p. 745, § 1/SB 97; Ga. L. 2012, p. 446, § 2-74/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Representing accused in federal
court. — Although O.C.G.A. § 45-15-30
is silent on the point, if an independent
contractor assisting the Attorney General
can represent an accused in state court,
the independent contractor can also rep-

resent the accused in federal court, in a
proceeding challenging the validity of the
conviction. Waters v. Kemp, 845 F.2d 260
(11th Cir. 1988).
Duty of disclosure in criminal case.
— Trial counsel in a criminal case had an
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implied duty under O.C.G.A. § 45-15-30
to disclose counsel’s status as a special
assistant attorney general; moreover, the
Attorney General directed that Special
Assistant attorneys general comply with
the disclosure requirements of § 45-15-30
in ordinary criminal cases and further
directed that they never represent a defendant in a death penalty case, regard-

45-15-31

less of whether the defendant might be
willing to waive any potential conflict.
Gibson v. Head, 282 Ga. 156, 646 S.E.2d
257 (2007).
Cited in North Fulton Community
Hosp. v. State Health Planning & Dev.
Agency, 168 Ga. App. 801, 310 S.E.2d 764
(1983); State v. Redd, 243 Ga. App. 809,
534 S.E.2d 473 (2000).

OPINIONS OF THE ATTORNEY GENERAL
Representation of criminal defendants. — Effective July 1, 1984, the terms
of all appointments of special assistants
by this office will no longer prohibit special assistants from representing defendants in criminal cases so long as
O.C.G.A. § 45-15-30 is complied with, except in the following instances: (1) criminal cases in which the death penalty may
be imposed; (2) criminal proceedings being
handled by the Department of Law; and

(3) any criminal proceeding not being handled by this office and in which the complaining party is a state agency and that
state agency is being represented to any
extent by the special assistant through
appointment by the Attorney General to
do legal work for or in behalf of that
agency. 1984 Op. Att’y Gen. No. U84-27,
superseding 1982 Op. Att’y Gen. No.
U82-45.

RESEARCH REFERENCES
C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 25.
ALR. — Validity, under state law, of
appointment of independent special pros-

ecutor to handle political or controversial
prosecutions or investigations of persons
other than regular prosecutor, 84 ALR3d
29.

45-15-31. Appointment, compensation, and removal of assistant
and deputy attorneys general and law assistants.
(a) All assistant attorneys general, deputy assistant attorneys general, and law assistants shall be appointed by the Attorney General for
such periods of time as he deems advisable. The compensation of all
assistant attorneys general, deputy assistant attorneys general, law
assistants, and other employees of the Department of Law shall be
established by the Attorney General, except that those employees under
the merit system shall be compensated according to the laws and rules
and regulations of said system. Any assistant attorney general, deputy
assistant attorney general, law assistant, or other employee not under
the merit system may be removed by the Attorney General.
(b) The term ‘‘assistant attorney general,’’ wherever it may appear in
the laws of this state, shall be understood to include the term ‘‘deputy
attorney general’’ so that a deputy attorney general, when duly appointed by the Attorney General, may perform any duty otherwise
prescribed by law or regulation to be performed by an assistant
attorney general. (Ga. L. 1943, p. 284, § 3; Ga. L. 1950, p. 225, § 1; Ga.
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L. 1961, p. 131, § 3; Ga. L. 1966, p. 43, § 2; Ga. L. 1967, p. 102, § 1; Ga.
L. 1975, p. 879, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 4, 5, 12 et seq., 37.

C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 25.

45-15-32. Employment of clerical assistants for department.
The Attorney General as the head of the Department of Law is
authorized and directed to employ such clerical assistants as may from
time to time be needed. (Ga. L. 1931, p. 7, § 93; Code 1933, § 40-1611.)
RESEARCH REFERENCES
C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 25.

45-15-33. Employees of department not to receive remuneration
of any kind or reimbursement other than provided by
article; exception.
Except as provided in this article, no employee of the Department of
Law shall be entitled to or authorized to receive any salary, fee,
compensation, or other remuneration of any type, nor shall he be
entitled to the reimbursement of expenses from any other state department, agency, commission, board, authority, bureau, or any other
legislative, judicial, or executive body of state government; provided,
however, that nothing contained in this Code section shall apply to or be
construed to exclude or prohibit the payments provided for in paragraph (4) of subsection (a) of Code Section 32-2-2. (Ga. L. 1967, p. 102,
§ 2.)
RESEARCH REFERENCES
C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 25.

45-15-34. Department as exclusive authority for executive
branch in law matters.
The Department of Law is vested with complete and exclusive
authority and jurisdiction in all matters of law relating to the executive
branch of the government and every department, office, institution,
commission, committee, board, and other agency thereof. Every department, office, institution, commission, committee, board, and other
agency of the state government is prohibited from employing counsel in
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any manner whatsoever unless otherwise specifically authorized by
law. (Ga. L. 1943, p. 284, § 4; Ga. L. 1966, p. 43, § 3.)
JUDICIAL DECISIONS
This section does not prohibit the
Attorney General from accepting legal services from a county attorney
for which services the state is under no
obligation to pay. State Hwy. Dep’t v.
Sumner, 102 Ga. App. 1, 115 S.E.2d 787
(1960).
County attorney could act as agent
for department. — Even if the county
attorney was not as an attorney at law
authorized to act for the State Highway
Department (now Department of Transportation), the county attorney was at
least one who in fact purported to act as
agent for the department in filing the
appeal. While it is true that written authority to so act was not filed with the
appeal, the county attorney’s act was ratified by the Attorney General and this
dispensed with the necessity of the presence of the written authority. State Hwy.
Dep’t v. Sumner, 102 Ga. App. 1, 115
S.E.2d 787 (1960).
County attorney may act with actual and implied authority. — When
the condemnation proceeding could have
been instituted in the name of the county
itself and, in fact, the proceeding was
brought by the county in the name of the
State Highway Department (now Department of Transportation), and the county
attorney’s assistance in the case in other
respects was never objected to or ques-

tioned, the county attorney had authority,
actual as well as implied, to sign the
appeal as attorney for the department.
State Hwy. Dep’t v. Sumner, 102 Ga. App.
1, 115 S.E.2d 787 (1960).
Representation before Health Planning Review Board. — The Assistant
Attorney General fulfilled a constitutionally and statutorily mandated dual role in
representing both the State Health Planning and Development Agency and the
Health Planning Review Board, but this
dual role as prosecutor and legal advisor
to the Review Board did not taint the
opportunity of each party to present its
case in full before the Review Board.
North Fulton Community Hosp. v. State
Health Planning & Dev. Agency, 168 Ga.
App. 801, 310 S.E.2d 764 (1983).
No conflict between giving legal advice and prosecuting. — There is no
conflict between the Attorney General’s
giving legal advice to officers or employees
of the Department of Labor and prosecuting department officers or employees who
violate the laws. Such a dual role is authorized. Brown v. State, 177 Ga. App.
284, 339 S.E.2d 332 (1985).
Cited in State Hwy. Dep’t v. Smith, 120
Ga. App. 529, 171 S.E.2d 575 (1969); Doe
v. Bolton, 319 F. Supp. 1048 (N.D. Ga.
1970); Busbee v. Continental Ins. Co., 526
F. Supp. 1243 (N.D. Ga. 1981).

OPINIONS OF THE ATTORNEY GENERAL
This section vests exclusive jurisdiction over all legal matters in the
Attorney General, as head of the Department of Law. 1960-61 Op. Att’y Gen.
p. 249.
This section does not prohibit the
Attorney General from accepting legal services from a county attorney
for which the state is under no obligation
to pay. 1960-61 Op. Att’y Gen. p. 249.
Employment of private counsel. —
Ga. L. 1975, p. 1184, § 1 (see now O.C.G.A.
§ 45-15-4) when read in conjunction with

the provisions of Ga. L. 1966, p. 43, § 3
(see now O.C.G.A. § 45-15-34) which unequivocally provide that the State Law
Department shall have complete and exclusive authority as to legal matters pertaining to state agencies, indicates that
the legislative intent was that private
counsel should represent state agencies
only on those rare occasions when the
Attorney General deems such representation to be necessary; the use of the term
‘‘employ’’ in Ga. L. 1975, p. 1184, § 1 does
not indicate a willingness on the part of
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the General Assembly to authorize a state
agency to be represented by private counsel of its choice who offer to do so at no
expense to the agency. 1976 Op. Att’y Gen.
No. 76-93.
Attorneys employed by state agencies. — Although state agencies may employ persons with legal training and experience to serve as administrative legal
service officers, those persons may not
provide legal advice or representation to
the agency, and no attorney-client relationship or privilege arises between the
legal services officer and other agency
officers or employees, or the agency itself.
1995 Op. Att’y Gen. No. 95-1.
University of Georgia is not authorized to employ private attorneys to

45-15-35

collect delinquent student loan
funds, but it may turn over accounts to a
collection agency for handling; the university should not advance any court costs for
the collection of delinquent accounts; the
method, means, and expense for collecting
delinquent accounts should be the responsibility of the collection agency and not the
University of Georgia. 1962 Op. Att’y Gen.
p. 593.
Exclusive legal representative of
Department of Labor. — The Department of Labor may not employ its own
general counsel or otherwise provide itself
with legal advice or representation other
than through the Attorney General. 1984
Op. Att’y Gen. No. 84-48.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, § 17 et seq.

45-15-35. Power of Governor to direct institution of proceedings and litigation by department.
The Governor shall have the power to direct the Department of Law,
through the Attorney General as head thereof, to institute and prosecute in the name of the state such matters, proceedings, and litigations
as he shall deem to be in the best interest of the people of the state. (Ga.
L. 1931, p. 7, § 92; Code 1933, § 40-1610.)
Cross references. — Duty of Governor
to provide for defense of actions against
state or other actions involving claim inconsistent with state’s sovereignty, jurisdiction, or rights, § 45-12-26.

Law reviews. — For note, ‘‘Perdue v.
Baker: Who Has the Ultimate Power over
Litigation on Behalf of the State of Georgia — the Governor or the Attorney General?,’’ see 21 Ga. St. U.L. Rev. 751 (2005).

JUDICIAL DECISIONS
Litigation over legislative reapportionment. — As neither the Governor nor
the Attorney General of Georgia had the
exclusive power to decide the state’s interest in litigation, the trial court properly
refused the Governor’s request to compel
the Attorney General to dismiss an appeal
to the U.S. Supreme Court filed on behalf

of Georgia in a case involving legislative
reapportionment under the Voting Rights
Ac, 42 U.S.C. § 1973t. Perdue v. Baker,
277 Ga. 1, 586 S.E.2d 606 (2003).
An individual cannot sue personally for the use and benefit of the
state. Alexander v. Citizens & S. Nat’l
Bank, 212 Ga. 295, 92 S.E.2d 16 (1956).
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OPINIONS OF THE ATTORNEY GENERAL
Action to enjoin nuisance. — This
section is sufficient to authorize the Governor to authorize the Law Department

through the Attorney General to file a suit
to restrain a public nuisance. 1968 Op.
Att’y Gen. No. 68-442.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 1, 9, 10.

C.J.S. — 7A C.J.S., Attorney General,
§§ 4, 37.

45-15-35.1. Governor’s power to seek preclearance of any
change affecting voting pursuant to Section 5 of the
federal Voting Rights Act of 1965.
Repealed by Ga. L. 2015, p. 385, § 6-7/HB 252, effective July 1, 2015.
Editor’s notes. — This Code section
was based on Code 1981, § 45-15-35.1,
enacted by Ga. L. 2010, p. 914, § 37/HB
540.
Ga. L. 2015, p. 385, § 1-1/HB 252, not

codified by the General Assembly, provides that: ‘‘This Act shall be known and
may be cited as the ‘J. Calvin Hill, Jr.,
Act.’ ’’

45-15-36. Reimbursement of department by other state agencies
for litigation expenses; submission to agency of statement of expenses.
(a) When the Attorney General shall undertake the trial or preparation for trial of any action on behalf of any state department, agency,
commission, board, authority, bureau, or any other legislative, judicial,
or executive body of the state, such state agency involved is authorized
and directed to reimburse the Department of Law for actual expenses
incurred for court costs, filing costs, witness fees, costs of reporting and
preparing transcripts of records, costs for depositions, interrogatories,
and other methods of discovery, and any other expenses incurred for
such services, except salaries, expenses, and subsistence allowances
paid regular employees of the Department of Law.
(b) From time to time the Attorney General shall submit to the state
agency involved a statement of the expenses of such trial or trial
preparation incurred by the Department of Law, such statements to
include detailed, itemized statements of the costs thereof as contemplated by this Code section; and, notwithstanding any other provision of
law, the state agency involved is authorized and directed to reimburse
the Department of Law for such expenses from funds appropriated to or
available to such state agency. (Ga. L. 1967, p. 104, §§ 1, 2.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, §§ 4, 5.

C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.

45-15-37. Reimbursement of department by state retirement
systems or Board of Workers’ Compensation for services; statement of expenses; advance approval of
services.
(a) As used in this Code section, the term ‘‘state retirement systems’’
means the following retirement systems: Employees’ Retirement System of Georgia, Teachers Retirement System of Georgia, Public School
Employees Retirement System, and Trial Judges and Solicitors Retirement Fund.
(b) When the Attorney General shall assign any assistant attorney
general, deputy assistant attorney general, special deputy assistant
attorney general, or attorney to perform specific legal services requested by the State Board of Workers’ Compensation or by any state
retirement system, the State Board of Workers’ Compensation or the
state retirement system requesting such services shall reimburse the
Department of Law for such services, as provided in subsection (c) of
this Code section.
(c) From time to time the Attorney General shall submit to the State
Board of Workers’ Compensation or to the state retirement systems
requesting legal services a statement of the expenses of such legal
services incurred by the Department of Law, such statements to include
the names of the assistant attorneys general, deputy assistant attorneys general, special deputy assistant attorneys general, or attorneys
performing such services; the items of legal services performed; and the
costs thereof. The State Board of Workers’ Compensation and the state
retirement systems are authorized to reimburse the Department of Law
for such services and expenses; provided, however, that the amount of
such services and expenses shall have the advance approval of the
director of the State Board of Workers’ Compensation and the state
retirement systems requesting such services. (Ga. L. 1973, p. 810,
§§ 1-3; Ga. L. 1990, p. 8, § 45.)
RESEARCH REFERENCES
C.J.S. — 7A C.J.S., Attorney General,
§§ 8, 9.
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ARTICLE 3
REMOVAL OF ATTORNEY GENERAL FOR INCAPACITY
45-15-50 through 45-15-57.
Repealed by Ga. L. 1983, p. 1207, § 3, effective July 1, 1983.
Editor’s notes. — These Code sections
were based on Ga. L. 1975, p. 863, §§ 1-8.

ARTICLE 4
COUNSEL FOR PUBLIC OFFICIALS AND AGENCIES
45-15-70. Governor authorized to provide counsel for public
officials and agencies; fees and costs to be paid by
state.
(a) When any action or proceeding is filed in any court of this state,
in any federal court, or with any professional licensing board, disciplinary board or commission, or other similar body, which action or
proceeding is against a public officer, public official, a state board or
bureau, or against any member of such board or bureau and which
action or proceeding seeks relief against such officer, official, board, or
bureau in the administration of his or its duties, and when the state
compensates or appropriates or allocates moneys to such officer, official,
board, or bureau which is used in the administration of his or its duties,
and this shall include county registrars, and when no regular counsel is
provided within a reasonable time for such officer, official, board,
bureau, or county registrar by the Attorney General, then the Governor
may direct the Attorney General to provide such counsel. In the event
the Attorney General refuses to provide such counsel within a reasonable time after having been directed by the Governor to do so, the
Governor is authorized to designate legal counsel in such case for such
officer, official, board, or bureau, or any member of such board or
bureau, or county registrar.
(b) Whenever the Governor designates counsel in any action specified in subsection (a) of this Code section, any fees or expenses paid to
or on account of such counsel and any court costs may be paid by the
state. (Ga. L. 1959, p. 18, §§ 1, 2; Ga. L. 1975, p. 878, § 1; Ga. L. 1982,
p. 3, § 45; Ga. L. 1987, p. 993, § 3.)
JUDICIAL DECISIONS
This section does not prohibit the
representation by the Attorney General of legislators in legal actions which

arise out of their official duties as legislators. Coggin v. Davey, 233 Ga. 407, 211
S.E.2d 708 (1975).
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OPINIONS OF THE ATTORNEY GENERAL
This section authorizes appointment by the Governor of counsel to
defend district attorney in certain

civil actions. 1974 Op. Att’y Gen. No.
U74-15.

RESEARCH REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d, Attorney
General, § 17 et seq.
63C Am. Jur. 2d, Public Officers and
Employees, § 406 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 425 et seq.
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CHAPTER 16
CORONERS
Sec.

Article 1
General Provisions
Sec.
45-16-1.

Election, commission, removal; qualifications; affidavit of qualification.
45-16-2.
Appointment of coroners
where coroners not elected;
filling vacancies.
45-16-3.
Oath.
45-16-4.
Bond generally; liability for
moneys collected or failing to
do duties.
45-16-5.
Additional bond when acting
for sheriff.
45-16-6.
Participation
in
training
course.
45-16-7.
Appointment of deputy coroners; oath, bond, fees, powers,
and qualifications.
45-16-8.
Service of process when sheriff disqualified.
45-16-9.
Fees.
45-16-10. Furnishing information to
out-of-state coroners.
45-16-11. Compensation of county coroners; increases; calculation;
supplements; expenses.
45-16-11.1. Compensation of county coroners for inmate deaths in
state correctional institutions.
45-16-11.2. Monthly contingent expense
allowance for the operation of
the office of coroner.
Article 2
Death Investigations
45-16-20.
45-16-21.
45-16-22.

45-16-23.

Short title.
Definitions.
Medical examiners’ inquiries
— Facilities, persons authorized to perform inquiries,
payment of fees, jurisdiction,
and clerical and secretarial
assistance.
Delegation of power by coroner or county medical exam-

iner; qualifications of those
authorized to perform examinations.
45-16-24. Notification of suspicious or
unusual deaths; court ordered
medical examiner’s inquiry;
written report of inquiry.
45-16-25. Coroner’s or county medical
examiner’s duties after notice
of suspicious or unusual
death; embalmment; inventory and disposition of deceased’s property; use of deceased’s
property
for
evidence; autopsy required.
45-16-25.1. Releasing remains of deceased to next of kin; exception.
45-16-26. Assumption of duties by medical examiner in absence of
coroner or deputy coroner;
signing of death certificates.
45-16-27. When inquest to be held; special situations; coroner’s fee;
issuance of subpoenas; cost of
copying; limited disclosure of
photographs.
45-16-27.1. Medical examination of unexpected or unexplained death
of person under seven years of
age.
45-16-28. Performance of autopsy when
not required under Code Section 45-16-24.
45-16-29. Removal of body generally.
45-16-30. Transport of body across state
line.
45-16-31. Authorization of removal of
body for convenience of examination;
investigation
of
premises before removal.
45-16-32. Report of examination and investigation; maintenance of
copies; verification of foul play
by forensic laboratory; transmittal of copies of reports to
district attorneys.
45-16-33. Coroner to make inquest upon
completion of examination
and verification.
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Sec.
45-16-34.
45-16-35.

45-16-36.
45-16-37.
45-16-38.
45-16-39.
45-16-40.
45-16-41.
45-16-42.
45-16-43.

45-16-44.

45-16-45.
45-16-46.

T.45, C.16

CORONERS
Sec.

Issuance of subpoenas; administration of oath to witnesses.
Coroner to require material
witnesses to enter into recognizance; petition for issuance
of warrant for arrest of suspected person.
Impaneling of jury to hold inquest; compensation of jurors.
When jury to be impaneled;
jury not required to view
body.
Issuance of precept to sheriff
to summon inquest jury;
form.
Oath for foreperson and jury
of inquest.
Coroner’s charge to jury;
power of jury.
Defaulting juror to be fined by
coroner.
Offering in evidence of results
of examination.
Receipt as evidence of records, findings, and reports of
medical examiners’ inquiries
[Repealed].
Disposition of bodies after examination and inquest; payment of burial expenses from
deceased’s estate.
Authority of coroners and
medical examiners to disinter
bodies.
Obtaining blood sample when
person unable to consent;

Cross references. — Disposition of
dead bodies, disturbing of graves, T. 31, C.
21.
Editor’s notes. — Ga. L. 1985, p. 843,
which affected various Code sections
throughout this chapter, specifically provided (in § 11 of the Act) for the repeal of
House Bill 255, which passed during the
1985 session and contained provisions affecting various Code sections in this chapter. House Bill 255 was also vetoed by the
Governor on April 4, 1985 (Veto # 1).

45-16-47.
45-16-48.
45-16-49.
45-16-50.

analysis of blood specimens;
certified report.
Penalty for violation of article.
Coroner’s employment of
court reporter.
Fees.
Providing biological substances to canine instructors
or schools.
Article 3

Georgia Coroner’s Training Council
45-16-60.
45-16-61.
45-16-62.

45-16-63.
45-16-64.
45-16-65.
45-16-66.
45-16-67.

Short title.
Definitions.
Council established; membership; terms of office; curriculum advisory committee; filling of vacancies.
Oath of office; issuance of certificates of appointment.
Council officers; quorum; record keeping; annual reports.
Powers and duties of council
generally.
Annual training requirement
for certified coroners; fees.
Actions to restrain violations
of this article.
Article 4

Office of Medical Examiner
45-16-80.

Abolition of office of coroner;
qualifications, appointment,
compensation, powers, and
duties of medical examiners.

By resolution (Ga. L. 1982, p. 1345), the
General Assembly designated the ‘‘Georgia Coroners Manual’’ as the official operating manual for coroners in the State of
Georgia, authorized and directed all coroners in the state to follow the instructions,
procedures, and techniques detailed in the
manual, and instructed the Secretary of
the Senate to forward a copy of the resolution to each coroner in the state.
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RESEARCH REFERENCES
Am. Jur. Proof of Facts. — Adequacy
of Consent to Autopsy, 34 POF2d 557.

Cause of Death as Determined from
Autopsy, 39 POF2d 1.

ARTICLE 1
GENERAL PROVISIONS
45-16-1. Election, commission, removal; qualifications; affidavit
of qualification.
(a) Coroners are elected, commissioned, and removed as are clerks of
the superior courts; and coroners shall hold their offices for four years.
(b)(1) No person shall be eligible to offer for election to or to hold the
office of coroner unless he or she:
(A) Is a citizen of the United States;
(B) Is a resident of the county in which he or she seeks the office
of coroner for at least two years prior to his or her qualifying for the
election to the office and remains a resident of such county during
his or her term of office;
(C) Is a registered voter;
(D) Has attained the age of 25 years prior to the date of the
general primary in the year he or she qualifies for election to the
office;
(E) Has obtained a high school diploma or its recognized equivalent. This subparagraph shall not apply to any person serving as
a coroner on July 1, 1980;
(F) Has not been convicted of a felony offense or any offense
involving moral turpitude contrary to the laws of this state, any
other state, or the United States; and
(G) Has successfully completed the next scheduled class no
longer than 180 days after such person’s election or appointment a
basic training course provided by the Georgia Police Academy, but
the affidavit required by paragraph (2) of this subsection shall not
be required to affirm that the requirements of this subparagraph
have been met at the time of qualifying for the office of coroner.
(2) Each person offering his or her candidacy for the office of
coroner shall file an affidavit with the officer before whom such
person has qualified to seek the office of coroner prior to or at the time
for qualifying, which affidavit shall affirm that he or she meets all of
the qualifications required pursuant to paragraph (1) of this subsection.
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(c) Notwithstanding any other provision of law, any person holding
office as the mayor of a municipality with a population of 5,000 or less
according to the United States decennial census of 1980 or any future
such census is specifically authorized to serve simultaneously as
coroner; and any person holding the office of coroner is specifically
authorized to serve simultaneously as mayor of a municipality with a
population of 5,000 or less according to the United States decennial
census of 1980 or any future such census. (Orig. Code 1863, § 559; Code
1868, § 623; Code 1873, § 582; Code 1882, § 582; Civil Code 1895,
§ 491; Civil Code 1910, § 609; Ga. L. 1914, p. 43, § 1; Code 1933,
§ 21-101; Ga. L. 1985, p. 843, § 1; Ga. L. 1986, p. 10, § 45; Ga. L. 1987,
p. 630, § 1; Ga. L. 1988, p. 13, § 45; Ga. L. 1989, p. 1091, § 6; Ga. L.
1990, p. 1735, § 2; Ga. L. 1992, p. 1436, § 1; Ga. L. 1999, p. 869, § 1.)
Cross references. — Clerks of superior courts generally, § 15-6-50 et seq.
JUDICIAL DECISIONS
Office of coroner is judicial office. —
The office of coroner is not part of the
executive branch of government, but is
primarily a judicial office. Sanders v.
State, 151 Ga. App. 590, 260 S.E.2d 504

(1979); Tabb v. State, 250 Ga. 317, 297
S.E.2d 227 (1982).
Cited in Williams v. Richmond County,
241 Ga. 89, 243 S.E.2d 55 (1978).

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 2.
Am. Jur. Pleading and Practice
Forms. — 7B Am. Jur. Pleading and Prac-

tice Forms, Coroners or Medical Examiners, § 2.
C.J.S. — 18 C.J.S., Coroners, §§ 5, 6.

45-16-2. Appointment of coroners where coroners not elected;
filling vacancies.
(a) Whenever an election fails to fill the office of coroner, the judge of
the probate court shall appoint a person to serve as the coroner until a
successor is duly elected in a special election which shall be held at the
time of the next general election to serve out the remainder of the
unexpired term of office.
(b) In the event a vacancy occurs in the office of coroner, the judge of
the probate court shall appoint a person to serve out the unexpired term
of office and until his successor shall be duly elected and qualified.
(c) No appointment or election under subsection (a) or (b) of this Code
section shall be of any effect until proper bond and security is given and
the oath of office is taken. (Orig. Code 1863, § 560; Code 1868, § 624;
Code 1873, § 583; Code 1882, § 583; Civil Code 1895, § 492; Civil Code
1910, § 610; Code 1933, § 21-102; Ga. L. 1988, p. 586, § 4.)
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Editor’s notes. — Ga. L. 1988, p. 586,
§ 7, not codified by the General Assembly,
provides that the amendment to this Code

45-16-4

section is applicable to any vacancy occurring on or after March 30, 1988.

JUDICIAL DECISIONS
Cited in Williams v. Richmond County,
241 Ga. 89, 243 S.E.2d 55 (1978).
RESEARCH REFERENCES
C.J.S. — 18 C.J.S., Coroners, §§ 5, 6.

45-16-3. Oath.
Before beginning the duties of the office of coroner, a coroner shall
take the oath required of all civil officers and shall take the following
oath:
‘‘I swear that I will well and truly serve the State of Georgia in said
office and faithfully and truly execute all writs and precepts to me
directed or which I may lawfully execute, when placed in my charge,
and return the same according to the best of my knowledge, skill, and
judgment; that I will in no case knowingly use or exercise my office
illegally, corruptly, or unjustly and that I will not, under any
pretense, take, accept, or enjoy any fee or reward pertaining to my
office other than such as are allowed by law; but that I will, in all
things touching the duties of my office, demean myself honestly,
fairly, and impartially according to the best of my ability, so help me
God.’’
(Laws 1823, Cobb’s 1851 Digest, p. 536; Code 1863, § 561; Code 1868,
§ 625; Code 1873, § 584; Code 1882, § 584; Civil Code 1895, § 493;
Civil Code 1910, § 611; Code 1933, § 21-103.)
45-16-4. Bond generally; liability for moneys collected or failing
to do duties.
A coroner shall give bond and surety in the sum of $12,500.00 at the
same time as he takes the oath provided for in Code Section 45-16-3. He
is liable for retaining moneys collected or for otherwise failing to do his
duty as sheriffs are and is subject to the same proceedings. (Laws 1823,
Cobb’s 1851 Digest, p. 539; Code 1863, § 562; Code 1868, § 626; Code
1873, § 585; Code 1882, § 585; Civil Code 1895, § 494; Civil Code 1910,
§ 612; Code 1933, § 21-104; Ga. L. 1985, p. 843, § 2.)
Cross references. — Official bonds
generally, T. 45, C. 4.
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RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 2.

C.J.S. — 18 C.J.S., Coroners, §§ 2, 5, 6,
32.

45-16-5. Additional bond when acting for sheriff.
When a coroner is required to act in the place of a sheriff, generally
or specially, the judge of the probate court may require of him an
additional bond in such sum and with such sureties as the judge, in his
discretion, may think sufficient to meet the contingency. (Orig. Code
1863, § 563; Code 1868, § 627; Code 1873, § 586; Code 1882, § 586;
Civil Code 1895, § 495; Civil Code 1910, § 613; Code 1933, § 21-107.)
Cross references. — Duty of coroner
to act as keeper of county jail when sheriff

is imprisoned or absent from county,
§ 42-4-3.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 2.

C.J.S. — 18 C.J.S., Coroners, §§ 2, 5, 6,
32.

45-16-6. Participation in training course.
During every calendar year they are in office, every coroner and
deputy coroner shall be required, as a condition of continuing to serve
as coroner, to take a training course approved by the Georgia Coroner’s
Training Council pursuant to Code Section 45-16-66. Any coroner or
deputy coroner taking the approved training course provided by the
Georgia Police Academy shall receive the same expense allowance per
day as that received by a member of the General Assembly, plus
reimbursement of actual transportation costs while traveling by public
carrier or the legal mileage rate for the use of a personal automobile
and registration fees for such training course. Such expense allowance
and reimbursements shall be paid by the county governing authority
from county funds. In the event, however, that a coroner or deputy is
prevented in any calendar year from taking such training by sickness or
other providential cause, the requirement of training for that year may
be waived by the Georgia Coroner’s Training Council. (Code 1933,
§ 21-108, enacted by Ga. L. 1980, p. 543, § 3; Code 1981, § 45-16-8;
Code 1981, § 45-16-6, enacted by Ga. L. 1985, p. 843, § 3; Ga. L. 1988,
p. 1539, § 1; Ga. L. 1990, p. 333, § 1; Ga. L. 1992, p. 1436, § 2; Ga. L.
1994, p. 356, § 1.)
Cross references. — Annual training
requirement for certified coroners,
§ 45-16-66.
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OPINIONS OF THE ATTORNEY GENERAL
Number of training hours required.
— O.C.G.A. §§ 45-16-6 and 45-16-66(a)
should be construed as requiring coroners
in Georgia to take 32 hours of training per
year, beginning on July 1, 1990; legisla-

tion which purported to require 24 hours
of training, effective January 1, 1991, was
repealed by a subsequent enactment of
the General Assembly during the same
session. 1990 Op. Att’y Gen. No. 90-41.

RESEARCH REFERENCES
C.J.S. — 18 C.J.S., Coroners, § 27 et
seq.

45-16-7. Appointment of deputy coroners; oath, bond, fees, powers, and qualifications.
(a) As soon as practicable after July 1, 1980, and at the beginning of
each term of the coroner thereafter, the coroner of each county shall
appoint a deputy coroner or coroners as provided in this Code section.
A deputy coroner shall be appointed for each county, and one or more
additional deputy coroners may be appointed for any county, in the
discretion of the coroner. Each deputy coroner shall serve at the
pleasure of the coroner and may be replaced by the coroner at any time.
Each deputy coroner shall take the same oath, give the same bond, be
entitled to the same fees, and have the same powers as the coroner; but
a deputy coroner shall act as coroner only when the coroner is himself
unable to act.
(b) No person shall be eligible to hold the office of deputy coroner
unless he or she holds a high school diploma or its recognized equivalent. Any deputy coroner who is in office on July 1, 1980, however, shall
without limitation be eligible to serve as deputy coroner at any time
after said date without regard to whether he or she meets the requirements of this subsection.
(c) Notwithstanding any law to the contrary, there shall be appointed
only one deputy coroner, and, on and after July 1, 1999, there shall only
be one deputy coroner in each such county unless otherwise approved
by the local governing authority of the county. (Code 1933, §§ 21-102.1,
21-108, enacted by Ga. L. 1980, p. 543, §§ 1, 3; Code 1981, §§ 45-16-7,
45-16-8; Code 1981, § 45-16-7, enacted by Ga. L. 1985, p. 843, § 3; Ga.
L. 1999, p. 869, § 2.)
Editor’s notes. — The 1985 amendment, effective April 3, 1985, in effect
redesignated former § 45-16-7 as present
subsection (a) of this Code section, with-

out any change of language, and redesignated former § 45-16-8(a) as subsection
(b) of this Code section.
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OPINIONS OF THE ATTORNEY GENERAL
Prohibited employment. — An individual may not be employed by the Georgia Bureau of Investigation, Division of

Forensic Sciences at the same time that
the individual is a county deputy coroner.
1997 Op. Att’y Gen. No. 97-21.

45-16-8. Service of process when sheriff disqualified.
If any person makes an affidavit stating (1) that a sheriff is disqualified from acting in any proceeding, which disqualification was not
apparent at the outset of the proceeding, or (2) that a sheriff or his
deputy refuses to serve a writ or other process, then the clerk of the
court from which the process issues shall place the process in the hands
of the coroner for execution. The clerk may compel the sheriff to return
the writ or other process to the clerk’s office in order to allow for
execution by the coroner. (Orig. Code 1863, § 565; Code 1868, § 629;
Code 1873, § 588; Code 1882, § 588; Civil Code 1895, § 496; Civil Code
1910, § 614; Code 1933, § 21-106; Code 1981, § 45-16-9; Code 1981,
§ 45-16-8, enacted by Ga. L. 1985, p. 843, § 3.)
Editor’s notes. — The 1985 amendment, effective April 3, 1985, in effect
renumbered former § 45-16-9 as this
Code section, without any change of lan-

guage. For present provisions similar to
former § 45-16-8, see §§ 45-16-6 and
45-16-7(b).

JUDICIAL DECISIONS
Sheriffs are disqualified to perform
their official duties in cases in which
they have an interest. Abrams v. Abrams,
239 Ga. 866, 239 S.E.2d 33 (1977).
Service by de facto coroner. — Process directed to one who is coroner de
facto, and executed by the coroner, is good.
Gunby, Daniel & Co. v. Welcher & Carter,
20 Ga. 336 (1856).

Improper levy dismissed on motion. — When an execution is not directed
to the coroner, and no affidavit was filed as
required by this section, a levy by the
coroner should be dismissed on motion.
Blance & McGarough v. Mize, 72 Ga. 96
(1883); Baldwin v. Hudson, 103 Ga. 96, 29
S.E. 601 (1897).

OPINIONS OF THE ATTORNEY GENERAL
This section does not give the coroner power to arrest the sheriff in

criminal matters. 1973 Op. Att’y Gen.
No. 73-93.

45-16-9. Fees.
(a) When performing the duties of a sheriff, the coroner’s fees are the
same as a sheriff’s.
(b) This Code section shall not be construed to repeal or preempt any
local Act or general Act of local application which places any coroner
upon an annual salary or authorizes any coroner to receive fees in
excess of those specified in this Code section. (Laws 1792, Cobb’s 1851
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Digest, p. 352; Ga. L. 1859, p. 25, § 1; Code 1863, § 3625; Code 1868,
§ 3650; Code 1873, § 3701; Ga. L. 1878-79, p. 73, § 1; Code 1882,
§ 3701; Penal Code 1895, § 1112; Penal Code 1910, § 1141; Code 1933,
§ 21-105; Ga. L. 1953, Jan.-Feb. Sess., p. 210, § 1; Ga. L. 1980, p. 543,
§ 2; Code 1981, § 45-16-6; Code 1981, § 45-16-9, enacted by Ga. L.
1985, p. 843, § 3.)
Cross references. — Fees for services
of sheriff, § 15-16-21.
Editor’s notes. — The 1985 amendment, effective April 3, 1985, in effect

renumbered former § 45-16-6 as this
Code section. For present provisions of
former § 45-16-9, see § 45-16-8.

JUDICIAL DECISIONS
A coroner who personally summons
a jury to hold an inquest is not entitled to any fee for such service. Davis v.
County of Bibb, 116 Ga. 23, 42 S.E. 403
(1902).
Burial. — It is not the duty of a coroner
to bury any pauper bodies, except those in
which an inquest have been held. Walker
v. Sheftall, 73 Ga. 806 (1884).

The interment of a lot of bleached bones
in a soap box without expense to anyone
does not entitle a coroner to the fees of
$15.00 for furnishing a coffin and burial
expenses. Meads v. Dougherty County, 98
Ga. 697, 25 S.E. 915 (1896).

OPINIONS OF THE ATTORNEY GENERAL
Limitation on type of fees allowed.
— A coroner is not entitled to collect a fee
for going to a collision and obtaining information concerning the collision, but the
coroner’s fees are limited to those given by
O.C.G.A. § 45-16-9 unless there should be
some special act dealing with the particular county involved, setting up other supplemental fees and duties. 1954-56 Op.
Att’y Gen. p. 53.
When it is determined that an inquest
is to be held, and the inquest is in fact

held, the fee to which the coroner is entitled is the fee for the inquest; the coroner
is not also entitled to an investigation fee
of $25.00. 1963-65 Op. Att’y Gen. p. 780.
Fee for summoning jury. — There is
no law which makes it one of the duties of
a sheriff to summon a jury of inquest;
accordingly, if the sheriff had no duty in
that connection, the sheriff would not be
entitled to a fee. 1945-47 Op. Att’y Gen. p.
57.

45-16-10. Furnishing information to out-of-state coroners.
Records, papers, or reports concerning the death of a person on file at
any hospital, nursing home, or other medical facility in this state shall
be available to a coroner of another state if such person was injured in,
a resident of, or buried in the county of such coroner in such other state
or if such records, papers, or reports are the subject of a subpoena
issued by the coroner of another state. The release of such records to the
coroner of another state shall not be prohibited by Article 4 of Chapter
18 of Title 50. (Code 1981, § 45-16-10, enacted by Ga. L. 1986, p. 1594,
§ 1; Ga. L. 1987, p. 559, § 1.)
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Release of medical records. — Medical facilities in this state may only release
non-privileged portions of medical records
to out-of-state coroners upon the receipt
of: (1) satisfactory proof that the deceased
person was a resident of, or buried in, the
county of the out-of-state coroner; (2) sat-

isfactory proof that, under the laws of the
deceased’s own state, the particular coroner’s office is a court of record; and (3) a
subpoena was issued and served in compliance with Georgia law. 1986 Op. Att’y
Gen. No. 86-44.

45-16-11. Compensation of county coroners; increases; calculation; supplements; expenses.
(a)(1) Any other law to the contrary notwithstanding, the minimum
annual salary of each coroner in any of the counties in this state in
the following population brackets shall be fixed according to the
population of the county in which he or she serves, as determined by
the United States decennial census of 1990 or any future such census.
Except as otherwise provided in paragraph (2) of this subsection,
each such coroner shall receive an annual salary, payable in equal
monthly installments from the funds of the coroner’s county, of not
less than the amount fixed in the following schedule:
Population

Minimum Salary

0 — 11,889 ............................................... $ 1,200.00
11,890 — 19,999 ...............................................

2,400.00

20,000 — 34,999 ...............................................

3,600.00

(2) Whenever the state employees subject to compensation plans
authorized and approved in accordance with Code Section 45-20-4
receive a cost-of-living increase or general performance based increase of a certain percentage or a certain amount, the amounts fixed
in the minimum salary schedule in paragraph (1) of this subsection,
and in Code Section 45-16-11.1, or the amounts derived by increasing
each of said amounts through the application of longevity increases
pursuant to subsection (b) of this Code section, where applicable,
shall be increased by the same percentage or same amount applicable
to such state employees. If the cost-of-living increase or general
performance based increase received by state employees is in different percentages or different amounts as to certain categories of
employees, the amounts fixed in the minimum salary schedule in
paragraph (1) of this subsection, and in Code Section 45-16-11.1, or
the amounts derived through the application of longevity increases,
shall be increased by a percentage or an amount not to exceed the
average percentage or average amount of the general increase in
salary granted to the state employees. The Office of Planning and
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Budget shall calculate the average percentage increase or average
amount increase when necessary. The periodic changes in the
amounts fixed in the minimum salary schedule in paragraph (1) of
this subsection, and in Code Section 45-16-11.1, or the amounts
derived through the application of longevity increases, as authorized
by this paragraph shall become effective on the first day of January
following the date that the cost-of-living increases received by state
employees become effective; provided, however, that if the
cost-of-living increases or general performance based increases received by state employees become effective on January 1, such
periodic changes in the amounts fixed in the minimum salary
schedule in paragraph (1) of this subsection, and in Code Section
45-16-11.1, or the amounts derived through the application of longevity increases, as authorized by this paragraph shall become effective
on the same date that the cost-of-living increases or general performance based increases received by state employees become effective.
(3) The county governing authority may supplement the minimum
annual salary of the coroner in such amount as it may fix from time
to time; but no coroner’s compensation supplement shall be decreased
during any term of office. Any prior expenditure of county funds to
supplement the coroner’s salary in the manner authorized by this
paragraph is ratified and confirmed. Nothing contained in this
paragraph shall prohibit the General Assembly by local law from
supplementing the annual salary of the coroner.
(b) The amounts provided in paragraph (1) of subsection (a) of this
Code section and Code Section 45-16-11.1, as increased by paragraph
(2) of subsection (a) of this Code section, shall be increased by multiplying said amounts by the percentage which equals 5 percent times the
number of completed four-year terms of office served by any coroner
after December 31, 2000, effective the first day of January following the
completion of each such period of service.
(c) The minimum salaries provided for under this Code section shall
be in addition to any fees, including the death investigation fee
provided for under subsection (b) of Code Section 45-16-27, paid by the
county governing authority to the coroner on a per-call basis and in
addition to any expenses.
(d) The minimum salaries provided for in this Code section shall be
considered as salary only. Expenses for deputies, equipment, supplies,
copying equipment, and other necessary and reasonable expenses for
the operation of a coroner’s office shall come from funds other than the
funds specified as salary in this Code section.
(e) This Code section shall not be construed to reduce the salary of
any coroner in office on July 1, 2001; provided, however, that successors
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to such coroners in office on July 1, 2001, shall be governed by the
provisions of this Code section. All local legislation in effect on July 1,
2001, or enacted thereafter affecting compensation for coroners of the
various counties shall be of full force and effect except where the same
provides for a salary lower than provided in this Code section, in which
event this Code section shall prevail. (Code 1981, § 45-16-11, enacted
by Ga. L. 2001, p. 902, § 18A; Ga. L. 2009, p. 745, § 1/SB 97; Ga. L.
2012, p. 446, § 2-75/HB 642; Ga. L. 2013, p. 739, § 1/SB 226.)
Editor’s notes. — Ga. L. 2001. p. 902,
§ 18A, redesignated former Code Section
45-16-11 as present Code Section
45-16-11.1.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,
2012, shall be transferred to the Depart-

ment of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-16-11.1. Compensation of county coroners for inmate deaths
in state correctional institutions.
In addition to the minimum salary provided for in Code Section
45-16-11, in any county which is the site of more than one state
correctional institution or prison for adults or juveniles and which
compensates the county coroner by salary, the state shall compensate
the county coroner in the amount of $110.00 for each state inmate death
in such county. The county coroner of such a county is authorized to
accept the compensation provided in accordance with this Code section
despite any local Act which requires such a coroner to send fees to the
county treasury or the county governing authority. (Code 1981,
§ 45-16-11, enacted by Ga. L. 1998, p. 1159, § 17; Code 1981,
§ 45-16-11.1, as redesignated by Ga. L. 2001, p. 902, § 18A.)
45-16-11.2. Monthly contingent expense allowance for the operation of the office of coroner.
In addition to any salary, fees, or expenses now or hereafter provided
by law, the governing authority of each of the counties in this state in
the following population bracket is authorized to provide as contingent
expenses for the operation of the office of coroner, and payable from
county funds, a monthly expense allowance of not less than the amount
fixed in the following schedule:
Population
0 — 34,999

Minimum Monthly Expenses
................................................. $50.00
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(Code 1981, § 45-16-11.2, enacted by Ga. L. 2001, p. 902, § 18A; Ga. L.
2011, p. 752, § 45/HB 142.)
ARTICLE 2
DEATH INVESTIGATIONS
Cross references. — Death certificates generally, § 31-10-15 et seq. Criteria for determining death, § 31-10-16.
OPINIONS OF THE ATTORNEY GENERAL
Certification of cause of death. — It
is the duty of the funeral director who first
assumes custody of the dead body to obtain medical certification of the cause of
death; that medical certification should be
completed and signed within 48 hours
after death by the physician or osteopath
in charge of the patient’s care for the
illness or condition which resulted in
death except when inquiry is required by
the former provisions of the Post-mortem
Examination Act. 1968 Op. Att’y Gen. No.
68-294.
A coroner on own initiative may not
change the nature of the death recorded on a death certificate based on a

subsequent jury verdict in criminal or
civil proceedings. 1967 Op. Att’y Gen. No.
67-378.
Eye witnesses not required. — By
omitting from this article any reference to
the absence of ‘‘eye witnesses’’ and including a reference to ‘‘sufficient evidence . . . to
disclose the cause of death,’’ the General
Assembly meant to and did relieve the
several counties of the necessity to incur
the expense of a post mortem and an
inquest when there was sufficient evidence to establish the cause of death,
whether or not there were eye witnesses.
1954-56 Op. Att’y Gen. p. 57.

RESEARCH REFERENCES
Am. Jur. Trials. — Pathology for
Litigators, 77 Am. Jur. Trials 407.
ALR. — Liability for wrongful autopsy,
18 ALR4th 858.
Transplantation of organs, validity and
construction of statutes organizing re-

moval of body parts for transplant, 54
ALR4th 1214.
Homicide: cremation of victim’s body as
violation of accused’s rights, 70 ALR4th
1091.

45-16-20. Short title.
This article shall be known and may be cited as the ‘‘Georgia Death
Investigation Act.’’ (Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 1; Ga. L.
1990, p. 1735, § 3.)
JUDICIAL DECISIONS
Cited in Jackson v. State, 208 Ga. App.
391, 430 S.E.2d 781 (1993).
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RESEARCH REFERENCES
ALR. — Civil liability in conjunction
with autopsy, 97 ALR5th 419.

45-16-21. Definitions.
As used in this article, the term:
(1) ‘‘Autopsy’’ means the dissection of a dead body and the examination of bone, tissue, organs, and foreign objects for the purpose of
determining the cause of death and circumstances surrounding the
same, which procedure shall include as a minimum an external
examination and the examination of the brain, neck and thoracic
organs, and abdominal organs.
(1.1) ‘‘Chief medical examiner’’ means the chief medical examiner
appointed pursuant to Code Section 35-3-153.
(2) ‘‘County medical examiner’’ means that office established in
lieu of the office of coroner pursuant to Code Section 45-16-80 or any
amendment to the Constitution continued pursuant to the authority
of Article XI, Section I, Paragraph IV of the Constitution.
(3) ‘‘Division’’ means the Division of Forensic Sciences of the
Georgia Bureau of Investigation.
(4) ‘‘External examination’’ means an external examination of a
dead body but shall not include dissection of the body for any purpose
except dissection which is necessary for and limited to procurement of
blood or body fluids for toxicological or other analysis.
(5) ‘‘Forensic consultant’’ means a person meeting the requirements and authorized to perform the duties specified in subsection (c)
of Code Section 45-16-23.
(6) ‘‘Inquest’’ means an official judicial inquiry before a coroner and
coroner’s jury for the purpose of determining the cause of death.
(7) ‘‘Limited dissection’’ means the incision into or dissection of a
dead body for diagnosis or evidence collection and the term includes
without being limited to an external examination but does not
include an individual examination of the:
(A) Brain;
(B) Neck organs;
(C) Thoracic organs; and
(D) Abdominal organs
but may include an examination of any but not all of the categories of
organs specified in subparagraphs (A) through (D) of this paragraph.
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(8) ‘‘Local medical examiner’’ means a person meeting the requirements and authorized to perform the duties specified in subsection (b)
of Code Section 45-16-23.
(9) ‘‘Medical examiner’’ means:
(A) The chief medical examiner;
(B) A regional medical examiner;
(C) A county medical examiner;
(D) A local medical examiner; or
(E) Any person who is employed by the state and appointed as a
medical examiner as of December 1, 1989, who continues to
perform the duties and exercise the powers of a medical examiner
under this article when such performance and exercise are within
the scope of such employment.
(10) ‘‘Medical examiner’s inquiry’’ means an inquiry made by a
medical examiner into the circumstances surrounding a death which
is required to be reported under the provisions of Code Section
45-16-24, which inquiry may include, but is not required to include, a
scene investigation, an external examination, a limited dissection, an
autopsy, or any combination thereof.
(11) ‘‘Medical examiner’s investigator’’ means a person meeting
the requirements and authorized to perform the duties specified in
subsection (d) of Code Section 45-16-23.
(12) ‘‘Peace officer in charge’’ means any peace officer of the
Georgia State Patrol or agent of the Georgia Bureau of Investigation,
sheriff or sheriff’s deputy, peace officer assigned to the coroner’s office,
county policeman, city policeman, or city detective who may be in
charge of the investigation of any case involving a death covered by
Code Sections 45-16-27 and 45-16-32.
(13) ‘‘Regional medical examiner’’ means a medical examiner who
is employed by the Georgia Bureau of Investigation and who is a
pathologist appointed by the chief medical examiner pursuant to
Code Section 35-3-153.
(14) ‘‘Scene investigation’’ means an examination by the medical
examiner or medical examiner’s investigator of the area surrounding
a dead body or area where a death or agonal event occurred.
(15) ‘‘Unattended death,’’ ‘‘died unattended,’’ or ‘‘died unattended
by a physician’’ means a death where a person dies of apparently
natural causes and has no physician who can certify the death as
being due to natural causes. If the suspected cause of death directly
involves any trauma or complication of such trauma, the death must
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be reported to the coroner or county medical examiner. An unattended death also occurs when a person is admitted in an unresponsive state to a hospital and dies within 24 hours of admission. (Ga. L.
1953, Jan.-Feb. Sess., p. 602, § 2; Ga. L. 1960, p. 1009, § 1; Ga. L.
1988, p. 1631, § 1; Ga. L. 1990, p. 8, § 45; Ga. L. 1990, p. 1735, § 3;
Ga. L. 1992, p. 6, § 45; Ga. L. 1992, p. 1436, § 3; Ga. L. 1997, p. 1421,
§ 4; Ga. L. 1998, p. 128, § 45; Ga. L. 2003, p. 498, § 1.)
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and

may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’

JUDICIAL DECISIONS
Duties of coroner judicial in nature. — A coroner is not within the executive branch of government, because the
primary function of the coroner is to conduct an inquest which is in the nature of a
judicial proceeding. Therefor, a person
serving as both justice of the peace and
coroner is not disqualified per se under
Ga. Const. 1976, Art. I, Sec. II, Para. IV
(see now Ga. Const. 1983, Art. I, Sec. II,
Para. III) from issuing a search warrant

in the coroner’s capacity as justice of the
peace. Sanders v. State, 151 Ga. App. 590,
260 S.E.2d 504 (1979), cert. denied, 444
U.S. 1047, 100 S. Ct. 737, 62 L. Ed. 2d 734
(1980).
Cited in National Life & Accident Ins.
Co. v. Fender, 146 Ga. App. 545, 247
S.E.2d 195 (1978); Hendon v. Cochran,
177 Ga. App. 118, 338 S.E.2d 465 (1985);
Williams v. State, 258 Ga. 305, 369 S.E.2d
232 (1988).

OPINIONS OF THE ATTORNEY GENERAL
A medical examiner comes within
the scope of the definition of a public
officer. 1968 Op. Att’y Gen. No. 68-201.
Coroner may not be designated to
serve as a medical examiner; if a person
serving as a coroner accepts appointment
as a medical examiner, that person will
thereby vacate the office of coroner.
1952-53 Op. Att’y Gen. p. 295.
Qualifications of physicians appointed. — Physicians may be appointed
as medical examiners, notwithstanding
the fact that the physicians hold licenses
which do not authorize the general practice of medicine. 1968 Op. Att’y Gen. No.
68-90.
Crime laboratory personnel. —
While there is no need for the Commis-

sioner of Human Resources to participate
in the designation of crime laboratory
personnel as medical examiners, the appointment of medical examiners who are
not a part of the immediate staff of the
Division of Forensic Sciences would require joint action by the division director
and the Commissioner of Human Resources. 1984 Op. Att’y Gen. No. 84-56.
It is not necessary for qualified crime
laboratory personnel who are not medical
doctors to receive an appointment to serve
as medical examiners from both the director of the Division of Forensic Sciences,
and the Commissioner of Human Resources since the director is authorized to
make this designation independently.
1984 Op. Att’y Gen. No. 84-56.
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RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 1 et seq.
22A Am. Jur. 2d, Dead Bodies, § 41 et seq.

C.J.S. — 18 C.J.S., Coroners, § 1 et
seq. 25A C.J.S., Dead Bodies, §§ 2, 3, 4.

45-16-22. Medical examiners’ inquiries — Facilities, persons
authorized to perform inquiries, payment of fees, jurisdiction, and clerical and secretarial assistance.
(a) The director of the division is authorized and directed to cooperate with and assist the peace officers in charge, medical examiners, and
coroners of the state in making the facilities of the division available for
the performing of medical examiners’ inquiries on dead bodies as
required by this article.
(b) The county governing authority shall after consulting with the
coroner, if any, be authorized to appoint one or more local medical
examiners who shall be licensed physicians or pathologists. The chief
medical examiner may, at the request of a county governing authority,
authorize one or more licensed physicians or pathologists at convenient
locations throughout the state to act as local medical examiners in
performing medical examiners’ inquiries as required by this article. The
chief medical examiner shall confer with local county officials in making
appointments of regional and local medical examiners. Any regional or
local medical examiner appointed by the chief medical examiner shall
have such jurisdiction within this state as designated by the chief
medical examiner.
(c) Except as otherwise provided in this article, it shall be in the sole
discretion of the medical examiner to determine whether or not an
autopsy or limited dissection is required; provided, however, that the
medical examiner shall give due consideration to the opinions of the
coroner and the peace officer in charge regarding the requirements of
accepted investigation techniques and the rules of evidence applicable
thereto.
(d) In the event that any local medical examiner or regional medical
examiner is unable or unwilling to serve in any case, the coroner or the
peace officer in charge may call upon the chief medical examiner, who
shall perform a medical examiner’s inquiry or direct another medical
examiner to perform such inquiry.
(e) For each external examination so performed, in cases where
limited dissection or autopsy of the body is not required, the medical
examiner shall receive the fee set in accordance with the provisions of
Code Section 35-3-151. The fee in each case is to be paid from funds of
the county in which the act was committed; or, if the county in which
the act was committed is unknown, the fee shall be paid from funds of
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the county in which the body was found. In the event the place in which
the act was committed is not known but is later established, the county
in which the act was committed shall be responsible for payment of fees
incurred by the medical examiner. Subject to funds being appropriated
or otherwise available for such purpose, the chief medical examiner
shall provide transportation of the deceased person to the site of the
autopsy, if such autopsy is to be performed by a state or regional
medical examiner employed by the state, and to return the body to the
county where the death occurred.
(f ) When death occurs in a hospital as a direct result and consequence of acts or events taking place in a county other than the one in
which such death occurs, the body shall be returned to the county in
which such acts or events took place. When a dead body is found in a
county in which the acts or events leading to death did not occur, it shall
be returned to the county in which the acts or events did occur, if
known. The coroner or local medical examiner of the county in which
such acts or events took place shall assume jurisdiction and the medical
examiner’s inquiry, if any performed, shall be paid for from funds of the
county in which such acts or events took place.
(f.1) When death occurs in a hospital as a direct result and consequence of acts or events taking place in a county other than the one in
which such death occurs, the hospital shall immediately notify the
coroner or the county medical examiner of the county in which the acts
or events resulting in the death occurred.
(g) In the event that a medical examiner’s inquiry is performed by
the chief medical examiner or an employee thereof, no fee therefor shall
be imposed pursuant to this Code section. In the event that a medical
examiner’s inquiry is performed by a medical examiner regularly
employed at a fixed compensation by any county or group of counties, no
fee shall be imposed upon any county or group of counties employing
that medical examiner at a fixed compensation.
(h) Any person holding office as a medical examiner pursuant to an
appointment of the state medical examiner on May 1, 1997, shall
continue in the exercise of his or her functions and duties until such
person’s successor has been duly appointed. (Ga. L. 1953, Jan.-Feb.
Sess., p. 602, § 3; Ga. L. 1960, p. 1009, § 2; Ga. L. 1969, p. 38, § 1; Ga.
L. 1974, p. 503, § 1; Ga. L. 1979, p. 1321, § 1; Ga. L. 1984, p. 812, § 1;
Ga. L. 1985, p. 843, § 4; Ga. L. 1989, p. 417, § 1; Ga. L. 1990, p. 8, § 45;
Ga. L. 1990, p. 1735, § 3; Ga. L. 1997, p. 1421, § 5; Ga. L. 1998, p. 128,
§ 45; Ga. L. 2009, p. 81, § 1A/HB 64.)
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and

may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’
Subsection (h) as added by Ga. L. 1998,

439

45-16-22

PUBLIC OFFICERS & EMPLOYEES

45-16-23

p. 128, § 45, is a codification of Ga. L.
1997, p. 1421, § 11(a).
JUDICIAL DECISIONS
Cited in Pittman v. State, 110 Ga. App.
625, 139 S.E.2d 507 (1964).
OPINIONS OF THE ATTORNEY GENERAL
Tenure for medical examiners. — As
O.C.G.A. § 45-16-22 does not specify a
tenure for medical examiners, the authorized authorities are free to establish such
term as the authorities deem in the best
interest of the state. 1965-66 Op. Att’y
Gen. No. 66-16.
Consultation with coroner. — As the
medical examiner is appointed after con-

ference with local county officials, the coroner is to be consulted. 1970 Op. Att’y
Gen. No. U70-240.
Violation of law. — The removal of a
body to a funeral home without the direction of the peace officer, coroner, or medical examiner is a violation of the law and
a misdemeanor. 1962 Op. Att’y Gen. p.
377.

45-16-23. Delegation of power by coroner or county medical
examiner; qualifications of those authorized to perform examinations.
(a) Notwithstanding any other provision of this chapter, any coroner
or county medical examiner may delegate to a local medical examiner,
forensic consultant, or medical examiner’s investigator the power to
perform those duties of such coroner or medical examiner specified in
this Code section if the person to whom such power is thus delegated
meets the applicable requirements of this Code section for the performance of such duties, but the performance of those delegated duties
shall not in any manner infringe upon or diminish the authority of the
peace officer in charge at the scene of the crime.
(b) A local medical examiner shall be a licensed physician appointed
by the state medical examiner to perform scene investigations, external
examinations, limited dissections, autopsies, or any combination of
such duties.
(c) A forensic consultant shall be an expert in a field of forensic
science, including but not limited to odontology or anthropology, appointed and authorized by the state medical examiner to examine
human remains and evidence under the medical examiner’s jurisdiction.
(d) A medical examiner’s investigator shall be a person employed by
a medical examiner to perform duties of such medical examiner with
the same authority as the medical examiner while at the scene of death
and during subsequent investigation, except that no medical examiner’s investigator is authorized to make any arrest or perform official
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external examinations, limited dissections, or autopsies. (Ga. L. 1953,
Jan.-Feb. Sess., p. 602, § 24; Ga. L. 1990, p. 1735, § 3.)
45-16-24. Notification of suspicious or unusual deaths; court
ordered medical examiner’s inquiry; written report of
inquiry.
(a) When any person dies in any county in this state:
(1) As a result of violence;
(2) By suicide or casualty;
(3) Suddenly when in apparent good health;
(4) When unattended by a physician;
(5) In any suspicious or unusual manner, with particular attention
to those persons 16 years of age and under;
(6) After birth but before seven years of age if the death is
unexpected or unexplained;
(7) As a result of an execution carried out pursuant to the imposition of the death penalty under Article 2 of Chapter 10 of Title 17;
(8) When an inmate of a state hospital or a state, county, or city
penal institution; or
(9) After having been admitted to a hospital in an unconscious
state and without regaining consciousness within 24 hours of admission,
it shall be the duty of any law enforcement officer or other person
having knowledge of such death to notify immediately the coroner or
county medical examiner of the county in which the acts or events
resulting in the death occurred or the body is found. For the purposes
of this Code section, no person shall be deemed to have died unattended
when the death occurred while the person was a patient of a hospice
licensed under Article 9 of Chapter 7 of Title 31.
(b) A coroner or county medical examiner who is notified of a death
pursuant to subsection (a) of this Code section shall order a medical
examiner’s inquiry of that death.
(c) Whenever an affidavit is made and filed with a court having
criminal jurisdiction attesting that a person came to his death by foul
play, that court may interrogate and examine witnesses, if any exist, as
to the necessity of a medical examiner’s inquiry. Should the court decide
that a medical examiner’s inquiry is essential to the ends of justice,
such inquiry shall be ordered by that court.
441

45-16-24

PUBLIC OFFICERS & EMPLOYEES

45-16-24

(d) A medical examiner’s inquiry required under this Code section
shall be reduced to writing and filed as provided in Code Section
45-16-32. At the time of such filing, a copy of the medical examiner’s
inquiry into a death reported to a coroner or county medical examiner
pursuant to paragraph (6) of subsection (a) of this Code section shall
also be transmitted to the department of family and children services of
the county in which the child resided at the time of death. (Ga. L. 1953,
Jan.-Feb. Sess., p. 602, § 8; Ga. L. 1984, p. 812, § 2; Ga. L. 1985, p.
1073, § 1; Ga. L. 1990, p. 1735, § 3; Ga. L. 1994, p. 391, § 1; Ga. L.
2009, p. 81, § 1B/HB 64.)
JUDICIAL DECISIONS
Delivery of deceased’s body to
county coroner as circumstantial evidence of venue. — Although the prosecution did not introduce direct evidence
which showed that the location of a robbery and murder was in the county where
the defendant was tried, the prosecution
did introduce evidence which showed that
the crime occurred near a lounge that was
in the county, and the jury was able to find

proper venue by considering that evidence
and the facts that the police officer who
investigated the crime worked for the
county and that the deceased’s body was
taken to the county’s coroner for autopsy.
Chapman v. State, 275 Ga. 314, 565
S.E.2d 442 (2002).
Cited in National Life & Accident Ins.
Co. v. Fender, 146 Ga. App. 545, 247
S.E.2d 195 (1978).

OPINIONS OF THE ATTORNEY GENERAL
Correlating Ga. L. 1953, Jan.-Feb.
Sess., p. 602, §§ 5, 8, and 9 (see now
O.C.G.A. §§ 45-16-24, 45-16-25, and
45-16-27) together, no post-mortem or
autopsy need be performed since the
deceased was under the care of a physician and there was no evidence of violence
or suicide; if the deceased was under the
care of a physician it was not essential
that the physician be present at the instant of death to avoid the necessity of
notifying the coroner. 1973 Op. Att’y Gen.
No. U73-65.
Inquest or post-mortem not necessary. — The provisions of former Code
1933, § 21-202 (see now O.C.G.A.
§ 45-16-27(a)), relating to the necessity of
taking inquests, have been construed as
being somewhat limited by later sections
of O.C.G.A. Art. 2, Ch. 16, T. 45, viz., Ga.
L. 1953, Jan.-Feb. Sess., p. 602, § 1 et seq.

(see now O.C.G.A. §§ 45-16-24, 45-16-25
and 45-16-33), in that an inquest and
post-mortem would not be necessary when
there was sufficient evidence to disclose
the cause of death. 1957 Op. Att’y Gen. p.
21.
Organ donations. — Duties of law
enforcement officer and medical technicians to facilitate organ donations under
former O.C.G.A. § 17-16-11(b) must be
performed harmoniously with the coroner’s duty to take charge of the body of a
fatally injured individual under O.C.G.A.
§ 45-16-24. 1996 Op. Att’y Gen. No. 96-13.
Improper removal of body. — The
removal of a body to a funeral home without the direction of the peace officer, coroner, or medical examiner is a violation of
the law and a misdemeanor. 1962 Op.
Att’y Gen. p. 377.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 7 et seq.

22A Am. Jur. 2d, Dead Bodies, §§ 1 et
seq., 41 et seq.
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C.J.S. — 18 C.J.S., Coroners, § 7 et
seq. 25A C.J.S., Dead Bodies, §§ 2, 4.
ALR. — Criminal liability for death of

45-16-25

another as result of accused’s attempt to
kill self or assist another’s suicide, 40
ALR4th 702.

45-16-25. Coroner’s or county medical examiner’s duties after
notice of suspicious or unusual death; embalmment;
inventory and disposition of deceased’s property; use
of deceased’s property for evidence; autopsy required.
(a)(1) Upon receipt of the notice required by Code Section 45-16-24,
the coroner or county medical examiner shall immediately take
charge of the body. If a registered professional nurse authorized to
make a pronouncement of death under Code Section 31-10-16 or a
qualified physician is not available, a coroner, deputy coroner, or
medical examiner’s investigator may make a pronouncement of death
at the investigation scene if, and only if, one or more of the following
conditions is met:
(A) The body is in a state of rigor mortis with lividity present;
(B) The body is in a state of decomposition evidenced by a
component of putrefaction;
(C) The body is skeletonized; or
(D) Death has been established by qualified emergency medical
services personnel.
(2) It shall be the duty of a coroner notified as required by Code
Section 45-16-24 to summon a medical examiner and proper peace
officer. It shall be the duty of a county medical examiner so notified to
summon a proper peace officer. When present at the scene of death,
the peace officer shall have jurisdiction over the scene of death. The
medical examiner or coroner and the peace officer shall together
make inquiries regarding the cause, manner, and circumstances of
death. If either the peace officer or medical examiner is not present at
the scene of death, then whichever of the two officers is present shall
have jurisdiction over the scene of death. If neither the peace officer
nor the medical examiner is present at the scene of death in any
county in which the office of coroner has not been replaced by a county
medical examiner, the coroner shall assume the responsibility of such
officers at the scene of death and shall have the body transported to
a local medical examiner who shall conduct a medical examiner’s
inquiry. The medical examiner, at any time, to facilitate examination,
when he or she deems it necessary, may have the body embalmed or
retain it for refrigeration for preservation or to avoid the threat of
infectious disease prior to release of the body to the next of kin. Such
expense of embalming shall be paid by the county of the coroner’s or
medical examiner’s jurisdiction.
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(b) When positive identification of dead bodies has not been established conclusively through personal visual examination of the remains
by persons well acquainted with the decedent in life or by comparison
of fingerprints or footprints or by identification of unique physical
characteristics, such as prosthetic appliances, or by comparison of
skeletal X-rays, including previous fractures, or by amputations, the
medical examiner must either chart or X-ray the decedent’s dentition or
call upon a licensed dentist of the medical examiner’s choosing to carry
out a dental examination of the body. This may be accomplished either
by examination in situ or by removal of the jaws with teeth to the
dentist’s office. The dentist shall chart the deceased’s dentition and
make two copies, one of which shall be filed with the medical examiner’s
inquiry report to the division and the other with the Georgia Crime
Information Center of the Georgia Bureau of Investigation. The dentist
may, at his or her discretion, make such X-rays of the mouth as he or
she deems necessary. The dentist shall be paid a fee as determined in
accordance with Code Section 35-3-151. These fees shall be paid by the
county of the coroner’s or local medical examiner’s jurisdiction.
(c) The coroner or county medical examiner shall, in the absence of
the next of kin of the deceased person, take possession of all property of
value found on such person, make an exact inventory thereof on his or
her report, and surrender the same to the person entitled to its custody
or possession. In no circumstance shall any property of value found on
or belonging to the deceased be converted to the personal use of the
coroner or county medical examiner. The coroner, medical examiner, or
peace officer shall take possession of any objects, anatomical specimens,
or articles which, in his or her opinion, may be helpful in establishing
the cause of death, manner of death, or identification of the deceased;
and in cooperation with a forensic laboratory he or she may make such
tests and examinations of said objects, specimens, or articles as may be
necessary or useful in determining the cause of death, manner of death,
or the identity of the deceased. At his or her discretion, the medical
examiner or coroner may dispose of such objects, specimens, or articles
when the medical examiner’s or coroner’s need for their retention has
ended, provided that any property of value shall be returned to the next
of kin of the deceased when no longer needed in the investigation or for
evidence in a prosecution. Any coroner who converts property of a
deceased to his or her personal use shall be guilty of a violation of Code
Section 16-8-4 and upon conviction shall be punished as provided in
paragraph (3) of subsection (a) of Code Section 16-8-12. In the event
that a criminal prosecution arises, all such objects and articles together
with reports of any examinations made upon them shall be retained in
the custody of the investigating agency or the forensic laboratory which
conducted the examination until their production as evidence is required by the prosecuting officer or upon written order of the peace
officer in charge or court having proper jurisdiction.
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(d) The Georgia Bureau of Investigation is authorized to perform a
post mortem examination and autopsy on a person whose death occurs
within a state owned or leased building or on the curtilage of such
building. The Georgia Bureau of Investigation shall have jurisdiction
relating to the investigation of such a death, and this authority and
jurisdiction shall supersede any other authority or jurisdiction provided
for by this article relating to a post mortem examination or autopsy.
(Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 9; Ga. L. 1960, p. 1009, § 6; Ga.
L. 1985, p. 843, § 5; Ga. L. 1989, p. 829, § 1; Ga. L. 1990, p. 8, § 45; Ga.
L. 1990, p. 1735, § 3; Ga. L. 1990, p. 1968, § 1; Ga. L. 1996, p. 364, § 1;
Ga. L. 1997, p. 1421, § 6; Ga. L. 2000, p. 1585, §§ 1, 2; Ga. L. 2009, p.
610, § 1/SB 38; Ga. L. 2010, p. 574, § 1/HB 1095; Ga. L. 2014, p. 708,
§ 1/SB 383.)
The 2014 amendment, effective April
24, 2014, in subsection (c), added the second sentence, added the proviso at the end
of the fourth sentence, and added the fifth
sentence.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2014, ‘‘16-8-4’’
was substituted for ‘‘16-18-4’’ and

‘‘16-8-12’’ was substituted for ‘‘16-18-12’’,
respectively, in subsection (c).
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and
may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’

OPINIONS OF THE ATTORNEY GENERAL
The inquiry regarding the cause
and manner of death is the joint responsibility of the coroner and the medical examiner. 1954-56 Op. Att’y Gen. p.
59.
Authority to perform post-mortem.
— Since the medical examiner must sign
the death certificate, as a practical matter
the medical examiner would have to be
assumed to have the authority to perform
a post-mortem if the medical examiner
deemed it necessary in order that the
cause of death may be properly set out
therein. 1954-56 Op. Att’y Gen. p. 59.
Inquest and post-mortem not necessary. — The provisions of former Code
1933, § 21-202 (see now O.C.G.A.

§ 45-16-27(a)), relating to the necessity of
taking inquests, have been construed as
being somewhat limited by other sections
of the Act, viz., Ga. L. 1953, Jan.-Feb.
Sess., p. 602, §§ 8, 9, and 10 (see now
O.C.G.A. §§ 45-16-24, 45-16-25, and
45-16-33), in that, an inquest and
post-mortem would not be necessary when
there was sufficient evidence to disclose
the cause of death. 1957 Op. Att’y Gen. p.
21.
Improper removal of body. — The
removal of a body to a funeral home without the direction of the peace officer, coroner, or medical examiner is a violation of
the law and a misdemeanor. 1962 Op.
Att’y Gen. p. 377.

RESEARCH REFERENCES
ALR. — When holding of inquest or
autopsy justified, 48 ALR 1209.
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45-16-25.1. Releasing remains of deceased to next of kin; exception.
A dead body, other than skeletal remains, taken into custody under
this article shall be released to the next of kin of the deceased, or to the
agent of the next of kin, no later than 24 hours after the demand for
release by that next of kin, or agent thereof, unless by that time the
peace officer, medical examiner, or coroner has made a written finding
that foul play may have been involved in the death of the deceased.
(Code 1981, § 45-16-25.1, enacted by Ga. L. 1983, p. 728, § 1; Ga. L.
1990, p. 1735, § 3.)
45-16-26. Assumption of duties by medical examiner in absence
of coroner or deputy coroner; signing of death certificates.
When there is no coroner or deputy coroner in a county in which the
office of coroner has not been replaced by a county medical examiner or
when both are absent from the county when needed or will not or cannot
perform the duties required under this article, the medical examiner
shall assume the duties and responsibilities of the coroner. When the
medical examiner is performing the duties of the coroner in such cases,
such medical examiner may sign the death certificate except when an
inquest is held. (Orig. Code 1863, § 573; Code 1868, § 637; Code 1873,
§ 596; Code 1882, § 596; Civil Code 1895, § 4074; Penal Code 1895,
§ 1268; Civil Code 1910, § 4671; Penal Code 1910, § 1350; Code 1933,
§ 21-204; Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 22; Ga. L. 1984, p. 812,
§ 3; Ga. L. 1985, p. 843, § 6; Ga. L. 1990, p. 1735, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 4.

C.J.S. — 18 C.J.S., Coroners, § 3 et
seq.

45-16-27. When inquest to be held; special situations; coroner’s
fee; issuance of subpoenas; cost of copying; limited
disclosure of photographs.
(a) Coroners shall require an inquest to be conducted in their
respective counties as follows:
(1) When any person dies under any circumstances specified in
paragraphs (1) through (8) of subsection (a) of Code Section 45-16-24;
provided, however, that an inquest is not required to be held,
although the coroner is authorized to hold an inquest, under the
following circumstances:
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(A) When upon the completion of the medical examiner’s inquiry
the peace officer in charge and the medical examiner are satisfied
that, even though death resulted from violence, no foul play was
involved. In this event, the peace officer in charge and the medical
examiner shall make a written report of their investigation and
findings to the division as set forth in Code Section 45-16-32 and
upon their recommendation, the coroner shall make and file a
proper death certificate;
(B) When there is sufficient evidence to establish the cause and
manner of death, even though the medical examiner’s inquiry
revealed that death resulted from foul play;
(C) When no demand for an inquest is made within 30 days after
the filing of the death certificate. However, if such demand is made
by the party or parties affected by the death, the coroner is
authorized to hold the inquest;
(D) When upon the completion of the medical examiner’s inquiry
the medical examiner and peace officer in charge are sufficiently
satisfied that death resulted from natural causes, and that medical
examiner or coroner is willing to and does sign and file a proper
death certificate, and no demand for an inquest is made within 30
days thereafter;
(D.1) In cases of deaths resulting from an accident involving any
civil aircraft, it shall be the responsibility of the peace officer in
charge to notify the National Transportation Safety Board or the
Federal Aviation Administration of such accident, to proceed to the
scene and guard the area in such manner that no bodies, wreckage,
cargo, or mail shall be moved or disturbed until authorized by a
representative of the National Transportation Safety Board or the
Federal Aviation Administration except to the extent necessary to
remove persons injured or trapped, to protect the wreckage from
further damage, or to protect the public from injury. Where it is
necessary to move aircraft wreckage, mail, or cargo, sketches,
descriptive notes, and photographs shall be made, if possible, of the
original positions and condition of the wreckage and any significant
impact marks. The coroner or medical examiner shall assist
investigators from the National Transportation Safety Board or the
Federal Aviation Administration as authorized by federal law;
(E) When after full and complete investigation no evidence of
foul play is found in cases of hidden cause of death which fall under
the jurisdiction of the coroner. The coroner shall be authorized to
sign the death certificate on the basis of the information given to
him in the reports of the peace officer in charge and the medical
examiner, provided that, in such hidden causes of death, after a
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complete investigation, if sufficient medical history is obtained by
the coroner, the peace officer in charge, or the medical examiner to
disclose the cause of death and if the attending physician will sign
the death certificate, such cases shall not come under the jurisdiction of the coroner; provided, further, that, if there are sufficient
competent eyewitnesses to an act in the opinion of the peace officer
in charge, such cases shall not come under the jurisdiction of the
coroner; or
(F) In cases of deaths of personnel in the armed forces of the
United States government resulting from airplane disasters involving airplanes of the armed forces, including crashes or explosions,
which deaths shall not come under the jurisdiction of the coroner.
It shall be the responsibility of the peace officer in charge to notify
the proper armed forces of the United States government immediately of such airplane crashes or explosions in order that they may
send their trained forces to the scene for investigation. It shall be
the duty of the peace officer in charge, when notified of such crashes
or explosions, to proceed to the scene and guard the area in such
manner that no bodies or parts of said airplanes shall be moved or
disturbed until the arrival of proper investigating officers from the
armed forces of the United States government;
(2) When an inmate of a state hospital or a state, county, or city
penal institution dies unexpectedly without an attending physician
or as a result of violence. The chief medical examiner or his or her
designee, regional medical examiner, or local medical examiner shall
perform all medical examiners’ inquiries. The coroner, in those
counties in which such office has not been replaced by a local medical
examiner, shall hold an inquest after receiving the written reports as
set forth in Code Section 45-16-32;
(3) When ordered by a court in connection with a medical examiner’s inquiry ordered by that court pursuant to subsection (c) of Code
Section 45-16-24; or
(4) Notwithstanding any other provisions of this subsection, no
person shall be deemed to have died unattended by a physician when
the death occurred while the person was a patient of a hospice
licensed under Article 9 of Chapter 7 of Title 31.
(b) On and after January 1, 2007, coroners shall be entitled to an
investigation fee of $175.00 where no jury is impaneled or a fee of
$250.00 where a jury is impaneled and shall be paid upon receipt of a
monthly statement to the county treasury. A deputy coroner shall
receive the same fee as the coroner for the performance of services in
place of the coroner and shall be paid upon receipt of a monthly
statement to the county treasury. Such fee shall be paid within ten days
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after receipt of the coroner’s monthly statement by the county where
the investigation or inquest is held except in counties where the coroner
receives an annual salary established through local legislation, in
which case no fee shall be imposed upon the county by such salaried
coroner or deputy coroner.
(b.1) A local Act providing for the compensation of a coroner shall
remain in full force and effect, except as otherwise provided in this
subsection. In those instances where such local Act provides for a salary
in an amount less than the amount of compensation such coroner would
be entitled to pursuant to subsection (b) of this Code section, the
coroner may elect to be compensated pursuant to subsection (b) of this
Code section in lieu of the compensation provided for by local Act. The
coroner shall provide written notice to the county governing authority
of such election no later than October 1 of any year to be effective
January 1 of the next calendar year.
(c) When a coroner or a medical examiner or a medical examiner
from the office of chief medical examiner, as established in Code Section
35-3-153, conducts an investigation into the death of an individual, the
coroner, medical examiner, or medical examiner from the office of chief
medical examiner shall be authorized to issue subpoenas to compel the
production of any books, records, including but not limited to medical
records from hospitals, medical clinics, psychiatric hospitals, physicians’ offices, chiropractors’ offices, and any other health care delivery
facility, or papers relevant to the cause of death including without
limitation AIDS confidential information as defined by Code Section
31-22-9.1. Any books, records, or papers received by the coroner,
medical examiner, or medical examiner from the office of chief medical
examiner pursuant to the subpoena must be regarded as confidential
information and privileged and not subject to disclosure under Article 4
of Chapter 18 of Title 50. The actual costs of copying any books, records,
or papers for the purposes of responding to a subpoena under this
subsection shall be paid out of county funds to the person or entity
required to respond to that subpoena, and the governing authority of
the county of which that coroner or county medical examiner is a public
officer shall pay those costs within 30 days after a bill therefor is
submitted to the county. A medical examiner from the office of chief
medical examiner shall pay the costs of copying from state funds within
30 days after a bill therefor is submitted to the state.
(d) Autopsy photographs shall not be subject to disclosure pursuant
to Article 4 of Chapter 18 of Title 50; provided, however, that this
subsection shall have no application to the disclosure of such photographs to law enforcement agencies and prosecutors for law enforcement purposes or, in closed criminal investigations, to medical schools,
medical facilities, and physicians for medical purposes; to individuals
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who have secured a written release from the deceased’s next of kin; or
to the next of kin. It shall be the responsibility of the next of kin to show
proof of the familial relationship. For purposes of securing a written
release or when access to the photographs is requested by the next of
kin, the deceased’s next of kin shall be:
(1) The spouse of the deceased if living;
(2) If there is no living spouse of the deceased, an adult child of the
deceased;
(3) If there is no living spouse or adult child, a parent of the
deceased;
(4) If there is no living spouse, adult child, or parent, a sibling of
the deceased;
(5) If there is no living spouse, adult child, parent, or sibling of the
deceased, a grandparent of the deceased;
(6) If none of the above are living, an uncle of the deceased;
(7) If none of the above are living, an aunt of the deceased; or
(8) If none of the above are living, a first cousin of the deceased.
A superior court may, in closed criminal investigations, order the
disclosure of such photographs upon findings in writing that disclosure
is in the public interest and that it outweighs any privacy interest that
may be asserted by the deceased’s next of kin. In any such action, the
court shall review the photographs in question in camera and may
condition any disclosure on such measurers as the court may deem
necessary to accommodate the interests of the parties before it.
(e)(1) Crime scene photographs and video recordings, including photographs and video recordings created or produced by a state or local
agency or by a perpetrator or suspect at a crime scene, which depict
or describe a deceased person in a state of dismemberment, decapitation, or similar mutilation including, without limitation, where the
deceased person’s genitalia are exposed, shall not be subject to
disclosure pursuant to Article 4 of Chapter 18 of Title 50; provided,
however, that this subsection shall not prohibit disclosure of such
material to the deceased’s next of kin or to an individual who has
secured a written release from the next of kin. It shall be the
responsibility of the next of kin to show proof of the familial
relationship. For purposes of such access, the deceased’s next of kin
shall be:
(A) The spouse of the deceased if living;
(B) If there is no living spouse of the deceased, an adult child of
the deceased; or
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(C) If there is no living spouse or adult child, a parent of the
deceased.
(2) Subject to the provisions of paragraph (3) of this subsection, in
the case of closed criminal investigations a superior court may order
the disclosure of such photographs or video recordings upon findings
in writing that disclosure is in the public interest and outweighs any
privacy interest that may be asserted by the deceased person’s next of
kin. In making such determination, the court shall consider whether
such disclosure is necessary for public evaluation of governmental
performance, the seriousness of the intrusion into the family’s right
to privacy, and whether such disclosure is the least intrusive means
available considering the availability of similar information in other
public records. In any such action, the court shall review the
photographs in question in camera with the custodian of crime scene
materials present and may condition any disclosure on such condition
as the court may deem necessary to accommodate the interests of the
parties.
(3) Prior to releasing any crime scene material described in paragraph (1) of this subsection, the custodian of such material shall give
the deceased person’s next of kin at least two weeks’ notice. No court
shall order a disclosure pursuant to paragraph (2) of this subsection
which would disregard or shorten the duration of such notice requirement.
(4) The provisions of this subsection shall apply to all undisclosed
material which is in the custody of a state or local agency on May 20,
2010, and to any such material which comes into the custody of a
state or local agency after such date.
(5) This subsection shall not apply to disclosure of crime scene
material to counsel representing a convicted defendant in a habeas
corpus action pursuant to Chapter 14 of Title 9, on an extraordinary
motion for new trial under Code Section 5-5-40 or 5-5-41, or in a
federal habeas corpus action under Section 2254 or 2255 of Title 28 of
the United States Code for the purpose of preparing to file or
litigating such proceedings. Counsel may disclose such materials to
his or her client and any expert or investigator assisting counsel but
shall not otherwise disseminate such materials, except to the extent
they may be necessary exhibits in court proceedings. A request
pursuant to this paragraph shall clearly state that such request is
being made for the purpose of preparing to file and litigate proceedings enumerated in this paragraph.
(6) The director of the Georgia Bureau of Investigation and the
Board of Public Safety shall promulgate rules and regulations governing the viewing of materials described in paragraph (1) of this
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subsection by bona fide credentialed members of the press. (Laws
1823, Cobb’s 1851 Digest, p. 537; Code 1863, § 566; Code 1868,
§ 630; Code 1873, § 589; Code 1882, § 589; Ga. L. 1893, p. 116, § 1;
Penal Code 1895, § 1255; Ga. L. 1901, p. 44, § 1; Penal Code 1910,
§ 1337; Code 1933, § 21-202; Ga. L. 1953, Jan.-Feb. Sess., p. 602,
§ 5; Ga. L. 1960, p. 1009, § 4; Ga. L. 1961, p. 437, § 1; Ga. L. 1980,
p. 543, § 5; Ga. L. 1981, p. 611, § 2; Ga. L. 1984, p. 812, § 4; Ga. L.
1985, p. 1073, § 2; Ga. L. 1986, p. 10, § 45; Ga. L. 1986, p. 1594, § 2;
Ga. L. 1988, p. 722, § 1; Ga. L. 1990, p. 1735, § 3; Ga. L. 1995, p. 350,
§ 1; Ga. L. 1997, p. 1421, §§ 7, 8; Ga. L. 1999, p. 869, § 3; Ga. L.
2002, p. 667, § 1; Ga. L. 2006, p. 568, § 12/SB 450; Ga. L. 2010, p.
259, § 3/HB 1322; Ga. L. 2013, p. 739, § 2/SB 226; Ga. L. 2014, p.
866, § 45/SB 340.)
The 2014 amendment, effective April
29, 2014, part of an Act to revise, modernize, and correct the Code, revised punctuation in the second sentence of subsection
(b.1).
Cross references. — Sudden or unusual death of inmate, § 42-5-7.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2002, ‘‘camera
and’’ was substituted ‘‘camera, and’’ in the
undesignated paragraph of subsection (d).
Pursuant to Code Section 28-9-5, in
2010, ‘‘May 20, 2010,’’ was substituted for
‘‘the effective date of this subsection’’ in
paragraph (e)(4).
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and
may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’
Ga. L. 2010, p. 259, § 1, not codified by
the General Assembly, provides: ‘‘This Act
shall be known and may be cited as the
‘Meredith Emerson Memorial Privacy
Act’.’’
Ga. L. 2010, p. 259, § 2, not codified by
the General Assembly, provides: ‘‘The
General Assembly finds that photographs
or video recordings of certain crime scene

photos depict the deceased in graphic and
often disturbing fashion. Such photographs or video may depict or describe the
deceased nude, grossly dismembered, or
decapitated. As such photographs or video
recordings are highly sensitive depictions
of the deceased which, if viewed, copied, or
publicized, could result in trauma, sorrow,
humiliation, or emotional injury to the
immediate family of the deceased, as well
as injury to the memory of the deceased.
The legislature finds that the existence of
certain publications and the Internet and
the proliferation of personal computers
throughout the world encourages and promotes the wide dissemination of photographs and video recordings 24 hours a
day and that widespread unauthorized
dissemination of such images would subject the immediate family of the deceased
to continuous injury.’’
Administrative rules and regulations. — Rules of the limited disclosure
and viewing of certain crime scene photographs and videos by bona fide members
of the press, Official Compilation of the
Rules and Regulations of the State of
Georgia, Georgia Bureau of Investigation,
Rule 92-5-.01.

JUDICIAL DECISIONS
Coroner’s discretion. — In carrying
out the provisions of this section, the coroner must act within the limits of a sound
discretion; and the coroner is presumed to
do so until the contrary appears. Floyd

County v. Miller, 4 Ga. App. 1, 60 S.E. 823
(1908).
Coroner has no vested right to hold
an inquest over the bodies of persons
found dead in the county, and to charge
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the county therefor, when the public laws
of the state do not require such action.
Fryer v. Central R.R. & Banking Co., 50
Ga. 581 (1874).
Killing by mob. — It is the duty of the
coroner to hold an inquest when it is
apparent from the body of the deceased
that the person came to their death by
violence, unless it be known by whose
hands death was occasioned; and this rule
should not be relaxed in a case when a
citizen was killed by a mob. Floyd County
v. Miller, 4 Ga. App. 1, 60 S.E. 823 (1908).

45-16-27

County liable for fees. — A county is
liable for the fees of a coroner for summoning an inquest on a dead body and returning an inquisition. Davis v. County of
Bibb, 116 Ga. 23, 42 S.E. 403 (1902).
Cited in Meads v. Dougherty County,
98 Ga. 697, 25 S.E. 915 (1896); Herndon v.
Jones County, 18 Ga. App. 523, 89 S.E.
1047 (1916); Smith v. State, 143 Ga. App.
347, 238 S.E.2d 698 (1977); Davenport v.
State, 245 Ga. 845, 268 S.E.2d 337 (1980);
In re Estate of Hubert, 325 Ga. App. 276,
750 S.E.2d 511 (2013).

OPINIONS OF THE ATTORNEY GENERAL
Inquest or post-mortem not necessary. — The provisions of former Code
1933, § 21-202 (see now O.C.G.A.
§ 45-16-27(a)), relating to the necessity of
taking inquests, have been construed as
being somewhat limited by later sections
of O.C.G.A. Art. 2, Ch. 16, T. 45, viz., Ga.
L. 1953, Jan.-Feb. Sess., p. 602, § 1 et seq.
(see now O.C.G.A. §§ 45-16-24, 45-16-25
and 45-16-33), in that an inquest and
post-mortem would not be necessary when
there was sufficient evidence to disclose
the cause of death. 1957 Op. Att’y Gen. p.
21.
Removal of body by funeral director. — When a post-mortem examination
would be required under the circumstances set forth in this section, the funeral director should not remove the body
until instructed to do so by the coroner.
1968 Op. Att’y Gen. No. 68-294.
‘‘Casualty’’ as found in this section
has its usual legal definition which is
death by misfortune or accident. 1960-61
Op. Att’y Gen. p. 345.
Death unattended by physician. —
The phrase ‘‘dies when unattended by a
physician’’ as used in this section refers to
those deaths which occur while the deceased was not under the care of a physician for treatment of the cause of death.
1960-61 Op. Att’y Gen. p. 345.
When infants die while unattended by a
physician or are stillborn, without the aid
of a physician, the coroner should require
a proper post-mortem examination or autopsy notwithstanding any unwillingness
of the parents of the deceased child to give
their permission for such an examination
or autopsy. 1967 Op. Att’y Gen. No. 67-68.

Coroners have power to investigate
deaths occurring during anesthesia.
1960-61 Op. Att’y Gen. p. 61.
‘‘Investigation’’ more than mere
presence. — The word ‘‘investigation’’ as
it is used in O.C.G.A. § 45-16-27 means
something more than coroner’s mere presence at scene of death. 1982 Op. Att’y Gen.
No. U82-35.
This section covers automobile accidents which occur within the coroner’s jurisdiction and result in fatalities. 1979 Op. Att’y Gen. No. U79-10.
Including accidents involving service personnel. — A coroner’s jurisdiction extends to cases of service personnel
resulting from automobile accidents in the
county. 1970 Op. Att’y Gen. No. U70-109.
Autopsies on prison inmates. —
There is no provision for, nor is there any
reason for the warden of the Georgia State
Prison to become involved in the granting
of permission to physicians to perform
autopsies upon the bodies of prison inmates who die at a hospital. 1967 Op.
Att’y Gen. No. 67-445.
Compensation of coroner. — When it
is determined that an inquest is to be
held, and the inquest is in fact held, the
fee to which the coroner is entitled is the
fee for the inquest; the coroner is not also
entitled to an investigation fee. 1963-65
Op. Att’y Gen. p. 780.
Department of Health is not authorized
to pay nor is the county coroner to receive
additional compensation above that prescribed by law for coroners notwithstanding that the coroner is called upon to
perform additional work in connection
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with deaths at a state hospital. 1962 Op.
Att’y Gen. p. 375.
Post-mortem examination not prerequisite for fee. — The coroner must
conduct an investigation before being en-

45-16-28

titled to a fee for that service; however, it
is not necessary that a post-mortem examination be conducted before the coroner is
entitled to a fee. 1982 Op. Att’y Gen. No.
U82-35.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 7 et seq.
22A Am. Jur. 2d, Dead Bodies, § 50 et seq.
C.J.S. — 25A C.J.S., Dead Bodies, §§ 2,
3, 12, 40.

ALR. — When holding of inquest or
autopsy justified, 48 ALR 1209.
Liability for wrongful autopsy, 18
ALR4th 858.

45-16-27.1. Medical examination of unexpected or unexplained
death of person under seven years of age.
(a) Where a coroner or county medical examiner has been notified
pursuant to paragraph (6) of subsection (a) of Code Section 45-16-24 of
the death of any person after birth but before seven years of age whose
death is unexpected or unexplained, the medical examiner’s inquiry
required by Code Section 45-16-25 shall include an autopsy unless that
inquiry shows that such death was expected or explainable with a
reasonable degree of medical certainty.
(b) The provisions of this Code section shall apply notwithstanding
subsection (b) of Code Section 45-16-22 or any other provision of this
article. (Code 1981, § 45-16-27.1, enacted by Ga. L. 1990, p. 1735, § 3;
Ga. L. 2002, p. 415, § 45.)
Law reviews. — For note on 1990
enactment of this Code section, see 7 Ga.
St. U.L. Rev. 268 (1990).

45-16-28. Performance of autopsy when not required under
Code Section 45-16-24.
In the case of death of any person under such circumstances as would
not require a medical examiner’s inquiry under Code Section 45-16-24,
any physician who is duly licensed under the laws of this state or any
other state having licensing requirements equal to or greater than
those imposed by this state shall be deemed to have been legally
authorized to perform an autopsy upon the body of a deceased person
when such autopsy has been consented to by the person assuming
custody of the body for the purposes of burial, such as the husband,
wife, father, mother, child, guardian, next of kin, or, in the absence of
any of the foregoing, a friend of such deceased person charged by law
with the responsibility of burial. If two or more of such persons assume
custody of the body, the consent of one of them shall be deemed
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sufficient legal authorization for the performance of the autopsy. (Ga. L.
1953, Jan.-Feb. Sess., p. 602, § 6; Ga. L. 1990, p. 1735, § 3.)
OPINIONS OF THE ATTORNEY GENERAL
Authority to perform autopsy. — It
would be unwise to undertake an examination of the head or other parts of the
body without complete authority to do so,
especially in those cases in which the
autopsy is not necessary to discover the
cause of death or it is definitely known
that the cause of death arose from a condition existing in some part of the body
other than the head; it would be sufficient
if the family of the deceased authorized a
post-mortem examination including an
examination of all areas of the body.
1958-59 Op. Att’y Gen. p. 295.

Autopsies on prison inmates. —
There is no provision for, nor is there any
reason for, the warden of the Georgia
State Prison to become involved in the
granting of permission to physicians to
perform autopsies upon the bodies of
prison inmates who die at a hospital. 1967
Op. Att’y Gen. No. 67-445.
Neither notice nor permission required. — There is no requirement that
notice be given to the warden, nor that the
warden secure permission for an autopsy
from the next of kin. 1967 Op. Att’y Gen.
No. 67-445.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 10. 22A Am.
Jur. 2d, Dead Bodies, § 41 et seq.
C.J.S. — 18 C.J.S., Coroners, §§ 7, 8.
25A C.J.S., Dead Bodies, § 8 et seq.

ALR. — Liability for wrongful autopsy,
18 ALR4th 858.

45-16-29. Removal of body generally.
No person shall move or authorize the removal of any body from the
place where the same is found until the investigation is completed and
such removal is authorized by the coroner or medical examiner present
at such investigation; or, if no such coroner or medical examiner is
present, the peace officer shall authorize such removal; provided,
however, that this Code section shall not apply to the removal of a body
where the death occurred while the person was a patient of a hospice
licensed under Article 9 of Chapter 7 of Title 31. If the death resulted
from an accident involving the operation of civil aircraft, no body shall
be removed until authorized by the representative of the National
Transportation Safety Board or the Federal Aviation Administration.
(Ga. L. 1960, p. 1009, § 9; Ga. L. 1985, p. 843, § 7; Ga. L. 1985, p. 1073,
§ 3; Ga. L. 1990, p. 1735, § 3; Ga. L. 1997, p. 1421, § 9.)
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and

may be cited as the ‘Georgia Forensic
Sciences Act of 1997’ ’’.
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45-16-30. Transport of body across state line.
No person shall move or transport a body across a Georgia state line
until the investigation of the case and the medical examiner’s inquiry
are complete and until the removal of the body is authorized by the
coroner or medical examiner. Except when the conduct is a violation of
Code Section 16-10-94, any person who violates this Code section shall
be guilty of a misdemeanor and, upon conviction thereof, shall be
punished by a fine of not less than $500.00 or more than $1,000.00 or 60
days in jail, or both. (Ga. L. 1960, p. 1009, § 9; Ga. L. 1985, p. 843, § 8;
Ga. L. 1990, p. 1735, § 3; Ga. L. 1997, p. 1421, § 9.)
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,
provides: ‘‘This Act shall be known and

may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’

45-16-31. Authorization of removal of body for convenience of
examination; investigation of premises before removal.
When the deceased body lies in a place inconvenient for holding a
medical examiner’s inquiry, the medical examiner or coroner shall be
allowed to remove the body to the autopsy room of the nearest public
hospital or morgue. If neither the coroner nor the medical examiner is
immediately available, the peace officer may assume the authority to
have the body moved to such facility. When such facility is not
reasonably available, the body may be removed to such other suitable
place as may be designated by the coroner or the medical examiner or
by the peace officer in charge in the absence of the coroner or medical
examiner. If the peace officer in charge is present, no such body shall be
removed until photographs of the body and surrounding premises have
been made and a thorough investigation of the premises has been made
by the proper investigating authorities. (Laws 1850, Cobb’s 1851
Digest, p. 540; Ga. L. 1862-63, p. 166, § 2; Code 1868, § 4039; Code
1873, § 4110; Code 1882, § 4110; Penal Code 1895, § 1269; Penal Code
1910, § 1351; Code 1933, § 21-206; Ga. L. 1953, Jan.-Feb. Sess., p. 602,
§ 7; Ga. L. 1960, p. 1009, § 5; Ga. L. 1985, p. 843, § 9; Ga. L. 1990, p.
1735, § 3.)
History of Code section. — It appears
that § 4110, which would be in the history

of this section, was inadvertently left out
of the 1882 Code.

OPINIONS OF THE ATTORNEY GENERAL
Unauthorized removal of body. —
The removal of a body to a funeral home
without the direction of the peace officer,

coroner, or medical examiner is a violation
of the law and a misdemeanor. 1962 Op.
Att’y Gen. p. 377.
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RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 7 et seq.
22A Am. Jur. 2d, Dead Bodies, § 41 et seq.
C.J.S. — 18 C.J.S., Coroners, § 7et seq.
25A C.J.S., Dead Bodies, §§ 2, 3, 5.

ALR. — Constitutionality of statute or
ordinance requiring, or permitting, removal of bodies from cemeteries, 71 ALR
1040.

45-16-32. Report of examination and investigation; maintenance of copies; verification of foul play by forensic
laboratory; transmittal of copies of reports to district
attorneys.
The medical examiner and coroner shall complete a report of each
medical examiner’s inquiry and coroner’s investigation and shall maintain permanent records of such reports. The coroner or county medical
examiner may file all original reports with the clerk of the superior
court of the county. In cases where such report indicates a suspicion of
foul play, the medical examiner and peace officer in charge shall
transmit any specimens, samples, or other evidence to a forensic
laboratory for analysis. In cases where reports indicating foul play are
verified by the forensic laboratory, the laboratory shall provide a
completed lab report to the appropriate prosecuting attorney where the
acts or events leading to the death occurred. (Ga. L. 1953, Jan.-Feb.
Sess., p. 602, § 4; Ga. L. 1960, p. 1009, § 3; Ga. L. 1984, p. 812, § 5; Ga.
L. 1985, p. 843, § 10; Ga. L. 1989, p. 417, § 2; Ga. L. 1990, p. 1735, § 3;
Ga. L. 1999, p. 869, § 4; Ga. L. 2010, p. 574, § 2/HB 1095.)
RESEARCH REFERENCES
ALR. — Presumption against suicide as
overcome by death certificate, coroner’s

verdict, or similar documentary evidence,
159 ALR 181.

45-16-33. Coroner to make inquest upon completion of examination and verification.
Upon the completion of the medical examiner’s inquiry by the
medical examiner, as provided in Code Section 45-16-24, and after
verification by the division when such verification is required, the
coroner shall then make an inquest into the death of such deceased
person as provided in Code Section 45-16-27. (Ga. L. 1953, Jan.-Feb.
Sess., p. 602, § 10; Ga. L. 1960, p. 1009, § 7; Ga. L. 1990, p. 1735, § 3.)
OPINIONS OF THE ATTORNEY GENERAL
The Constitution of Georgia of 1983
does not affect the statutory author-

ity of coroners to hold inquests. 1983
Op. Att’y Gen. No. U83-46.
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Inquest and post-mortem not necessary. — The provisions of O.C.G.A.
§ 45-16-27(a), relating to the necessity to
taking inquests, have been construed as
being somewhat limited by other sections
of the Act, viz., O.C.G.A. §§ 45-16-24,

45-16-34

45-16-25, and 46-16-33, in that, an inquest and post-mortem would not be necessary when there is sufficient evidence to
disclose the cause of death. 1957 Op. Att’y
Gen. p. 21.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 7 et seq.
C.J.S. — 18 C.J.S., Coroners, § 9 et
seq.

ALR. — When holding of inquest or
autopsy justified, 48 ALR 1209.

45-16-34. Issuance of subpoenas; administration of oath to witnesses.
(a) The coroner shall issue subpoenas to or otherwise compel the
attendance of witnesses; and he shall administer to such witnesses the
following oath:
‘‘The evidence that you shall give this inquest on behalf of the state
concerning the death of
(or a person unknown, as the
case may be) shall be the truth, the whole truth, and nothing but the
truth, so help you God.’’
(b) When a coroner conducts an inquest into the death of an individual, he shall be authorized to issue subpoenas to compel production of
any books, records, or papers relevant to the cause of death. Any books,
records, or papers received by the coroner pursuant to the subpoena
must be regarded as confidential information and privileged and not
subject to disclosure under Article 4 of Chapter 18 of Title 50. The
actual costs of copying any books, records, or papers for the purpose of
responding to a coroner’s subpoena under this subsection shall be paid
out of county funds to the person or entity required to respond to that
subpoena, and the governing authority of the county of which that
coroner is a public officer shall pay those costs within 30 days after a bill
therefor is submitted to the county; provided, however, that the county
shall not be responsible for duplication costs under $25.00. (Laws 1823,
Cobb’s 1851 Digest, p. 539; Code 1863, § 4007; Code 1868, § 4035; Code
1873, § 4106; Code 1882, § 4106; Penal Code 1895, § 1263; Penal Code
1910, § 1345; Code 1933, § 21-207; Ga. L. 1953, Jan.-Feb. Sess., p. 602,
§ 11; Ga. L. 1986, p. 1594, § 3; Ga. L. 1988, p. 13, § 45; Ga. L. 1990, p.
1735, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 12 et seq.

C.J.S. — 18 C.J.S., Coroners, § 17 et
seq.
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45-16-35. Coroner to require material witnesses to enter into
recognizance; petition for issuance of warrant for
arrest of suspected person.
If the inquest discloses facts which lead or may lead to the prosecution of any person for the homicide of the person for whom the inquest
is held, the coroner shall require all witnesses who testify to facts
material to the issues involved in such prosecution to enter into a
recognizance to appear in the superior court of the county in which the
inquest is held and to give evidence against the defendant in such
prosecution; and he shall also petition for the issuance of a warrant for
the arrest of the person suspected of the homicide, which warrant shall
be returnable as other warrants. (Laws 1823, Cobb’s 1851 Digest, p.
539; Code 1863, § 4008; Code 1868, § 4036; Code 1873, § 4107; Code
1882, § 4107; Penal Code 1895, § 1264; Penal Code 1910, § 1346; Code
1933, § 21-208; Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 12; Ga. L. 1990,
p. 1735, § 3.)
OPINIONS OF THE ATTORNEY GENERAL
Examination of witnesses by suspect’s attorney. — An attorney representing a suspected criminal would not

have a legal right to appear at such inquest and examine witnesses. 1963-65 Op.
Att’y Gen. p. 157.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 12 et seq.

C.J.S. — 18 C.J.S., Coroners, § 17 et
seq.

45-16-36. Impaneling of jury to hold inquest; compensation of
jurors.
The coroner shall summon and impanel five jurors and one alternate
juror to hold an inquest, which jurors shall decide the verdict by a
majority vote. The first grand jury impaneled at the fall term of the
superior courts of the several counties shall fix the compensation of said
jurors for the next succeeding year but such compensation shall not be
less than $5.00 nor more than $25.00 per diem. It shall be the duty of
the coroner or other person discharging the duties of the coroner to give
a certificate of the fact of such service to each juror. Upon presentation
of such certificate to the proper fiscal authority of the county in which
the inquest is held, such fiscal authority shall pay the juror for his
services. (Laws 1823, Cobb’s 1851 Digest, p. 538; Ga. L. 1884-85, p. 92,
§ 1; Ga. L. 1893, p. 116, § 3; Penal Code 1895, § 1257; Penal Code
1910, § 1339; Code 1933, § 21-209; Ga. L. 1953, Jan.-Feb. Sess., p. 204,
§ 1; Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 13; Ga. L. 1969, p. 761, § 1;
Ga. L. 1982, p. 718, §§ 1, 2; Ga. L. 1990, p. 1735, § 3.)
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45-16-38

JUDICIAL DECISIONS
Cited in Douberly v. State, 184 Ga. 573,
192 S.E.2d 223 (1937).
RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 13.

C.J.S. — 18 C.J.S., Coroners, § 14 et
seq.

45-16-37. When jury to be impaneled; jury not required to view
body.
No coroner’s jury shall be impaneled until the investigation is
completed and copies of the reports of the medical examiner and the
peace officer in charge are received by the coroner. The jury is not
required to view the body. (Ga. L. 1960, p. 1009, § 9; Ga. L. 1990, p.
1735, § 3.)
45-16-38. Issuance of precept to sheriff to summon inquest jury;
form.
Whenever a coroner receives notice of the death of any person within
the limits of the county of which he is coroner, which death occurred
under circumstances which make it his duty, under the law, to hold an
inquest, he shall make out a precept directed to the sheriff or any
constable of the county having jurisdiction requiring him to summon a
jury of inquest selected from the grand jury or traverse jury lists of the
last excused term of the superior court of such county to appear before
the coroner at the time and place mentioned in the precept, which
precept may be in the following form:
State of Georgia
County
To the sheriff or any lawful constable of said county,
Greeting:
You are required immediately to summon six persons of said
county, chosen from the lists of grand jurors and traverse jurors of the
last excused term of the superior court of said county, to be and
appear before me, the undersigned, coroner of the county aforesaid,
at
, in said county, on the
day of
at
:
. M. of that same day, then and there to inquire of, do, and
execute all such things as in behalf of the state shall be given them in
charge concerning the death of
(or a person unknown, as the case may be), and be you then and there with this
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precept to certify what you have done in the premises and further to
do whatsoever else may in behalf of the state be enjoined upon you.
Given under my hand and seal, this the
the year of our Lord
.

day of

, in

Coroner (L.S.)
Such precept shall be immediately executed by the sheriff or constable in whose hands it may be placed; and, if the services of the sheriff
or a constable cannot be conveniently obtained, the coroner may
summon the jury himself. (Laws 1823, Cobb’s 1851 Digest, p. 537; Code
1863, § 4002; Code 1868, § 4030; Code 1873, § 4101; Code 1882,
§ 4101; Penal Code 1895, § 1259; Penal Code 1910, § 1341; Code 1933,
§ 21-210; Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 14; Ga. L. 1960, p.
1009, § 8; Ga. L. 1990, p. 1735, § 3; Ga. L. 2002, p. 415, § 45.)
OPINIONS OF THE ATTORNEY GENERAL
Summoning jurors. — A coroner is
authorized to use discretion in summoning jurors personally, or procuring the
services of the sheriff for this duty.
1952-53 Op. Att’y Gen. p. 294.
Persons qualified to serve as jurors.

— Only those persons whose names appear in the grand jury and traverse jury
lists for the terms of the superior court
next preceding are qualified to serve as
jurors at a coroner’s inquest. 1952-53 Op.
Att’y Gen. p. 294.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 13.

C.J.S. — 18 C.J.S., Coroners, § 14 et
seq.

45-16-39. Oath for foreperson and jury of inquest.
(a) The following oath shall be administered to the foreman of the
jury by the coroner:
‘‘You, as foreman of the inquest, shall diligently inquire and true
presentment make, on behalf of the State of Georgia, how and in what
manner
(or a person deceased, unknown, as the case may
be) came to his death and of such other matters relating to the same
as shall be lawfully required of you, according to evidence, so help you
God.’’
(b) The remainder of the jury shall be sworn by the coroner as
follows:
‘‘The same oath which the foreman of this inquest has taken on his
part each of you shall observe and keep upon your part, so help you
God.’’
(Laws 1823, Cobb’s 1851 Digest, p. 538; Code 1863, § 4005; Code 1868,
§ 4033; Code 1873, § 4104; Code 1882, § 4104; Penal Code 1895,
461

45-16-39

PUBLIC OFFICERS & EMPLOYEES

45-16-40

§ 1261; Penal Code 1910, § 1343; Code 1933, § 21-212; Ga. L. 1953,
Jan.-Feb. Sess., p. 602, § 16; Ga. L. 1990, p. 1735, § 3.)
RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 13.

C.J.S. — 18 C.J.S., Coroners, § 14 et
seq.

45-16-40. Coroner’s charge to jury; power of jury.
(a) The coroner shall charge the jurors to declare, and they shall so
declare, whether the person for whom the inquest is held died by:
(1) Homicide;
(2) Suicide;
(3) Accident;
(4) Natural causes; or
(5) Undetermined causes
and all of the circumstances relating to the death.
(b) The jury shall have full and unrestricted power to inquire and
pass upon all the matters and things thus given them in charge and
they shall have this power even if the whole or a part of the charge is
omitted. (Laws 1823, Cobb’s 1851 Digest, p. 538; Code 1863, § 4006;
Code 1868, § 4034; Code 1873, § 4105; Code 1882, § 4105; Penal Code
1895, § 1262; Penal Code 1910, § 1344; Code 1933, § 21-213; Ga. L.
1953, Jan.-Feb. Sess., p. 602, § 17; Ga. L. 1990, p. 1735, § 3.)
JUDICIAL DECISIONS
Powers. — Among the powers of a
coroner’s jury is that of declaring whether
the person upon whose body the inquest is
held came to death by murder; and, if so,
who were the principals and the accessories. Adams v. State, 129 Ga. 248, 58 S.E.
822, 17 L.R.A. (n.s.) 468, 12 Ann. Cas. 158
(1907).
Effect of verdict. — The verdict of a

coroner’s jury has no probative value
whatever as evidence, is binding upon no
one, and cannot prejudice the right of any
person. Security Life Ins. Co. v. Blitch, 155
Ga. App. 167, 270 S.E.2d 349 (1980).
Cited in Smalls v. State, 101 Ga. 570,
28 S.E. 981 (1897); Douberly v. State, 184
Ga. 573, 192 S.E. 223 (1937).

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 13.

C.J.S. — 18 C.J.S., Coroners, § 14 et
seq.
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45-16-41. Defaulting juror to be fined by coroner.
Any juror failing to attend and serve on a coroner’s inquest after
being duly summoned may be fined by the coroner in a sum not
exceeding $100.00 to be levied and collected by execution issued by the
coroner unless such defaulting juror shall file in the office of the judge
of the probate court a good and sufficient excuse for the default to be
judged by the next probate court held thereafter. (Laws 1823, Cobb’s
1851 Digest, p. 538; Code 1863, § 4003; Code 1868, § 4031; Code 1873,
§ 4102; Code 1882, § 4102; Penal Code 1895, § 1260; Penal Code 1910,
§ 1342; Code 1933, § 21-211; Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 15;
Ga. L. 1984, p. 812, § 6; Ga. L. 1990, p. 1735, § 3.)
RESEARCH REFERENCES
C.J.S. — 18 C.J.S., Coroners, § 14 et
seq.

45-16-42. Offering in evidence of results of examination.
In all inquests the results of the medical examiner’s inquiry performed shall be offered in evidence either by oral testimony of the
medical examiner or by introduction of a copy of the report filed with
the director of the division, as verified in the cases requiring verification. The jury shall be free to reach a verdict in accord or discord with
such evidence but in all cases such evidence must be presented to them
for their consideration. (Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 18; Ga.
L. 1990, p. 1735, § 3.)
OPINIONS OF THE ATTORNEY GENERAL
Legal effect of coroner’s decision. —
The decisions of a coroner or inquest are
nothing more legally than a statement of
an expert opinion as to the nature of the
decedent’s death, and, as such, lack any
legally binding significance. 1967 Op.
Att’y Gen. No. 67-378.

The decision of a coroner once reached,
and a death certificate filed, is as final and
binding as a verdict rendered by a coroner’s jury. 1967 Op. Att’y Gen. No. 67-378.

RESEARCH REFERENCES
Am. Jur. 2d. — 18 Am. Jur. 2d, Coroners or Medical Examiners, § 7 et seq.
ALR. — Reviewing, setting aside, or
quashing of verdict at coroner’s inquest,
78 ALR2d 1218.

Official death certificate as evidence of
cause of death in civil or criminal action,
21 ALR3d 418.
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45-16-45

45-16-43. Receipt as evidence of records, findings, and reports
of medical examiners’ inquiries.
Reserved. Repealed by Ga. L. 2011, p. 99, § 88/HB 24, effective
January 1, 2013.
Editor’s notes. — Ga. L. 2016, p. 864,
§ 45/HB 737, effective May 3, 2016, part of
an Act to revise, modernize, and correct
the Code, reserved the designation of this
Code section.
This Code section was based on Ga. L.
1953, Jan.-Feb. Sess., p. 602, § 19; Ga. L.
1990, p. 1735, § 3.

Ga. L. 2011, p. 99, § 101/HB 24, not
codified by the General Assembly, provides, in part, that this Act shall apply to
any motion made or hearing or trial commenced on or after January 1, 2013.

45-16-44. Disposition of bodies after examination and inquest;
payment of burial expenses from deceased’s estate.
After the medical examiner’s inquiry and inquest have been completed, the dead body shall be delivered to the person legally entitled
thereto for burial. If no person claims the body, it shall be turned over
to the coroner of the county where death occurred for disposition as
provided by law. If the deceased has an estate out of which burial
expenses can be paid, either in whole or in part, such estate shall be
taken for such purpose before any expense under this Code section is
imposed upon any county. (Ga. L. 1953, Jan.-Feb. Sess., p. 602, § 20;
Ga. L. 1990, p. 1735, § 3.)
RESEARCH REFERENCES
ALR. — Enforcement of preference expressed by decedent as to disposition of
his body after death, 54 ALR3d 1037.

45-16-45. Authority of coroners and medical examiners to disinter bodies.
In order to implement this article, coroners are authorized to disinter
any body already buried and, like a sheriff, to command the power of
the county for that purpose. Medical examiners, other than local
medical examiners, may likewise exercise such authority in any case
wherein such authority is granted by an order of the judge of the
superior court of the county. Such orders may be granted by judges of
the superior courts, in their discretion, upon petition of any medical
examiner other than a local medical examiner. (Orig. Code 1863, § 567;
Code 1868, § 631; Code 1873, § 590; Code 1882, § 590; Penal Code
1895, § 1258; Penal Code 1910, § 1340; Code 1933, § 21-205; Ga. L.
1953, Jan.-Feb. Sess., p. 602, § 21; Ga. L. 1990, p. 1735, § 3.)
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Cross references. — Penalty for disinterment of body without good grounds,
§ 31-21-42.
JUDICIAL DECISIONS
When authority exercisable. —
O.C.G.A. § 45-16-45 is not intended to
authorize a medical examiner to bring an
action seeking disinterment unless the
medical examiner is acting in an official

capacity. Wilson v. Wilson, 257 Ga. 584,
361 S.E.2d 381 (1987).
Cited in Stephens v. National Gypsum
Co., 685 F. Supp. 847 (M.D. Ga. 1988).

RESEARCH REFERENCES
Am. Jur. 2d. — 22A Am. Jur. 2d, Dead
Bodies, § 50 et seq.
C.J.S. — 25A C.J.S., Dead Bodies, §§ 2,
3, 12, 40.
ALR. — Removal and reinterment of
remains, 21 ALR2d 472.

Power of court to order disinterment
and autopsy or examination for evidential
purposes in civil case, 21 ALR2d 538.
Disinterment in criminal cases, 63
ALR3d 1294.

45-16-46. Obtaining blood sample when person unable to consent; analysis of blood specimens; certified report.
When any person has been admitted to a hospital or morgue as a
result of any casualty and for any reason whatsoever is unable to give
his or her consent to the taking of a sample of blood for analytical
purposes, the coroner or peace officer in charge of the investigation of
the circumstances surrounding the casualty may notify a medical
examiner for the purpose of obtaining a blood sample to test for the
presence of intoxicating substances or in the case of a dead body and
where appropriate for the presence of infectious agents. The blood may
be drawn by the medical examiner or at the medical examiner’s
direction. The medical examiner or his or her designee shall be entitled
to a fee set in accordance with Code Section 35-3-151 for performing
these services, which fee shall be paid in the same manner as set out in
Code Section 45-16-22. The peace officer may also request any licensed
physician, nurse, emergency medical technician, medical or laboratory
technician, or other qualified person to withdraw blood for purposes of
this Code section, in which event such person shall incur no civil or
criminal liability. The medical examiner or the peace officer in charge
shall submit the blood specimens to the division for analysis; and a
report shall be submitted by the division to the submitting officer. (Ga.
L. 1961, p. 437, § 2; Ga. L. 1974, p. 561, § 1; Ga. L. 1982, p. 959, §§ 1,
2; Ga. L. 1984, p. 812, § 7; Ga. L. 1989, p. 829, § 2; Ga. L. 1990, p. 1735,
§ 3; Ga. L. 1997, p. 1421, § 10.)
Cross references. — Chemical tests
for alcohol or drugs in blood of person

charged with driving under influence of
alcohol or drugs, § 40-6-392. Operation of
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watercraft while under the influence of
alcohol or drugs, § 52-7-12.
Editor’s notes. — Ga. L. 1997, p. 1421,
§ 1, not codified by the General Assembly,

45-16-47

provides: ‘‘This Act shall be known and
may be cited as the ‘Georgia Forensic
Sciences Act of 1997.’ ’’

JUDICIAL DECISIONS
Prior to the 1982 amendment, a
blood sample could only be taken by a
medical examiner or a designee; however, if O.C.G.A. § 40-5-55 was also applicable it would be read conjunctively with
O.C.G.A. § 40-6-392 so that the results of
a blood test taken by a lab technician who
was not the medical examiner’s designee
could still be presented in court. Epps v.
State, 169 Ga. App. 157, 312 S.E.2d 146
(1983), overruling Wilson v. State, 147 Ga.
App. 560, 249 S.E.2d 361 (1978).
A foundation is necessary to show
the identity of the sample tested with the

decedent and the chain of custody to render the report admissible as relevant evidence. Elliott v. Leavitt, 122 Ga. App. 622,
178 S.E.2d 268 (1970).
Cited in Pittman v. State, 110 Ga. App.
625, 139 S.E.2d 507 (1964); Interstate Life
& Accident Ins. Co. v. Whitlock, 112 Ga.
App. 212, 144 S.E.2d 532 (1965); Mission
Ins. Co. v. Ware, 143 Ga. App. 550, 239
S.E.2d 162 (1977); Stripling v. Godfrey,
143 Ga. App. 742, 240 S.E.2d 145 (1977);
Wilson v. State, 147 Ga. App. 560, 249
S.E.2d 361 (1978).

OPINIONS OF THE ATTORNEY GENERAL
No violation of constitutional
rights. — When a medical examiner, acting in accordance with the provisions of
O.C.G.A. § 45-16-46, extracts a blood
sample from a person who has been involved in a casualty and is unable to give
consent to such taking, the examiner does
not violate any of the constitutional prohibitions against self-incrimination, as
embodied in the Fifth Amendment and
implied through the due process clause of
the Fourteenth Amendment to the state,
or the Fourth Amendment prohibition
against unreasonable searches and seizures, as applied through the Fourteenth
Amendment to state prosecutions. 1968
Op. Att’y Gen. No. 68-201.
Protection from civil liability. — A
medical examiner who acts pursuant to
the authority of O.C.G.A. § 45-16-47 is
not subject to civil liability when that

examiner takes a blood specimen from a
person killed in a casualty. 1968 Op. Att’y
Gen. No. 68-201.
A medical examiner who, for analytical
purposes, drew a blood sample from a
person at the direction of the peace officer
in charge of the investigation, and pursuant to the authority and under the conditions set forth in Ga. L. 1960, p. 1009, § 9
(see now O.C.G.A. § 45-16-47), was protected from civil liability under former
Code 1933, § 105-1801 (see now O.C.G.A.
§ 51-11-1). 1978 Op. Att’y Gen. No. 78-61.
Coroner cannot consent to drawing
of blood for test for intoxicating substances. — Coroner does not have authority under Ga. L. 1960, p. 1009, § 9 (see now
O.C.G.A. § 45-16-47) to direct a medical
examiner to take blood from a dead body
for purpose of testing for intoxicating substances. 1980 Op. Att’y Gen. No. U80-56.

45-16-47. Penalty for violation of article.
Except as provided in Code Section 45-16-30, any person who violates
this article shall be guilty of a misdemeanor. (Ga. L. 1960, p. 1009, § 9;
Ga. L. 1990, p. 1735, § 3.)
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45-16-48. Coroner’s employment of court reporter.
A coroner may be authorized to employ, at his discretion, a court
reporter who is certified under Article 2 of Chapter 14 of Title 15, ‘‘The
Georgia Court Reporting Act,’’ to record the proceedings of any inquest.
The cost of acquiring the services of a certified court reporter shall be
paid from the funds of the county where the inquest is held. (Code 1981,
§ 45-16-48, enacted by Ga. L. 1984, p. 812, § 8; Ga. L. 1990, p. 1735,
§ 3.)
45-16-49. Fees.
The fees heretofore authorized to be paid in cases arising under this
article prior to May 1, 1997, shall continue to be paid at the rate
specified therein until such time as the Board of Public Safety promulgates rules prescribing such fees as provided by paragraph (5) of Code
Section 35-3-151. (Code 1981, § 45-16-49, enacted by Ga. L. 1998, p.
128, § 45.)
Editor’s notes. — This Code section as
enacted by Ga. L. 1998, p. 128, § 45, is a

codification of Ga. L. 1997, p. 1421,
§ 11(b).

45-16-50. Providing biological substances to canine instructors
or schools.
A medical examiner within the state of Georgia is authorized to
provide to an approved canine instructor or school certain biological
substances such as human blood or bodily fluids for the sole purpose of
utilizing such substances for the training and handling of police canines
in body recovery of human remains or rescue of persons. Such biological
substances shall be contained and transported in accordance with
appropriate health and safety standards. (Code 1981, § 45-16-50,
enacted by Ga. L. 2009, p. 610, § 2/SB 38.)
ARTICLE 3
GEORGIA CORONER’S TRAINING COUNCIL
Administrative rules and regulations. — Georgia Coroner’s Training
Council, Official Compilation of the Rules

and Regulations of the State of Georgia,
Title 112.

45-16-60. Short title.
This article shall be known as ‘‘The Georgia Coroner’s Training
Council Act.’’ (Code 1981, § 45-16-60, enacted by Ga. L. 1985, p. 797,
§ 1.)
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45-16-62

45-16-61. Definitions.
As used in this article, the term:
(1) ‘‘Certified coroner’’ means a coroner who has the appropriate
required certificate of training issued by the council on file with the
Board of Public Safety.
(2) ‘‘Coroner’’ means any person appointed or elected in a county to
serve as coroner or deputy coroner.
(3) ‘‘Council’’ means the Georgia Coroner’s Training Council.
(4) ‘‘School’’ means any school, college, university, academy, or
training program approved by the council and the Board of Public
Safety which offers basic, in-service, advanced, specialized, or continuing training, or a combination thereof, and includes within its
meaning a combination of course curriculum, instructors, and facilities which meets the standards required by the council. (Code 1981,
§ 45-16-61, enacted by Ga. L. 1985, p. 797, § 1; Ga. L. 1990, p. 8,
§ 45.)
45-16-62. Council established; membership; terms of office; curriculum advisory committee; filling of vacancies.
(a) There is established a council which shall be known and designated as the ‘‘Georgia Coroner’s Training Council’’ which shall be
composed of the superintendent of the Georgia Police Academy or his
designee, which member shall not be a voting member; five coroners
appointed by the Board of Public Safety, three of whom will be selected
from a list of five persons recommended by the Georgia Coroner’s
Association; and one physician trained in forensic pathology and
appointed by the Board of Public Safety, which physician member shall
not be a voting member of the council but shall advise the council
regarding the training course curriculum for coroners. The term of office
of the physician member appointed in 1990 shall begin September 1,
1990, and that and all subsequent terms for that office shall be for four
years and until the appointment and qualification of a successor. The
five coroners appointed shall serve for terms of four years. The term of
office of the member initially appointed in 1987 shall begin September
1, 1987. Upon the expiration of a member’s term of office, such member
shall continue to serve on the council until his successor is appointed
and qualified. Any person, other than the physician member, appointed
to the council who ceases to serve as a coroner shall be ineligible to
continue service on the council. The Georgia Police Academy shall
establish a curriculum advisory committee to provide information
beneficial to the development of courses at the Georgia Police Academy.
Members of the committee will be selected by the superintendent of the
Georgia Police Academy.
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(b) Membership on the council does not constitute public office, and
no member shall be disqualified from holding office by reason of his
membership.
(c) Vacancies on the council shall be filled as provided in subsection
(a) of this Code section for the remainder of the unexpired term. (Code
1981, § 45-16-62, enacted by Ga. L. 1985, p. 797, § 1; Ga. L. 1987, p.
340, § 1; Ga. L. 1990, p. 333, § 2; Ga. L. 1990, p. 1735, § 4.)
45-16-63. Oath of office; issuance of certificates of appointment.
Immediately and before entering upon the duties of office, the
members of the council shall take the oath of office and shall file the
same with the Board of Public Safety, which, upon receiving the oath of
office, shall issue to each member a certificate of appointment. (Code
1981, § 45-16-63, enacted by Ga. L. 1985, p. 797, § 1; Ga. L. 1986, p. 10,
§ 45.)
45-16-64. Council officers; quorum; record keeping; annual reports.
(a) The council at its initial meeting, which shall be held promptly
after the appointment of its members, shall elect from among its
members a chairman and a vice-chairman who shall serve until the first
meeting in the succeeding year. Thereafter, the chairman and the
vice-chairman shall be elected at the first meeting of each calendar
year.
(b) The superintendent of the Georgia Police Academy or his designee shall serve as secretary to the council.
(c) A simple majority of the councilmembers shall constitute a
quorum for the transaction of business.
(d) The council shall maintain minutes of its meetings and such
other records as it deems necessary.
(e) The council shall report at least annually to the Board of Public
Safety and to the General Assembly as to its activities. (Code 1981,
§ 45-16-64, enacted by Ga. L. 1985, p. 797, § 1; Ga. L. 1987, p. 340, § 2;
Ga. L. 1990, p. 1967, § 1; Ga. L. 2002, p. 415, § 45.)
45-16-65. Powers and duties of council generally.
The council is vested with the following functions, powers, and
responsibilities:
(1) To make all the necessary rules and regulations to carry out
this article;
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(2) To cooperate with and secure the cooperation of every department, agency, or instrumentality of the state government or its
political subdivisions in furtherance of the purposes of this article;
(3) To approve schools and to prescribe minimum qualifications for
instructors at approved schools;
(4) To issue a certificate of certification to any coroner satisfactorily complying with an approved training program;
(5) To withdraw or suspend the certification of any coroner who
has performed or is performing the duties of a coroner in violation of
this chapter;
(6) To do any and all things necessary or convenient to enable it
wholly and adequately to perform its duties and to exercise the power
granted to it; and
(7) To prescribe, by rules and regulations, the minimum requirements for curricula and standards composing the initial in-service,
advanced, specialized, and continuing training courses for certification. (Code 1981, § 45-16-65, enacted by Ga. L. 1985, p. 797, § 1; Ga.
L. 1986, p. 10, § 45; Ga. L. 1990, p. 333, § 3.)
45-16-66. Annual training requirement for certified coroners;
fees.
(a) In order to maintain the status of a certified coroner, each person
certified as such shall complete such additional training per annum
during each year in which he or she serves as coroner as provided by the
Georgia Coroner’s Training Council in its rules and regulations, but
such training course shall not be less than 16 hours per year. Each
coroner and deputy coroner shall file a certificate of additional training
with such council.
(b) No person serving as a coroner shall charge or collect any fee,
charge, or cost of any kind for his services, including those fees specified
in this article, unless such person is a certified coroner. (Code 1981,
§ 45-16-66, enacted by Ga. L. 1985, p. 797, § 1; Ga. L. 1989, p. 14, § 45;
Ga. L. 1990, p. 333, § 4; Ga. L. 1990, p. 1735, § 5; Ga. L. 1994, p. 356,
§ 2.)
Cross references. — Participation in
training courses, § 45-16-6.
OPINIONS OF THE ATTORNEY GENERAL
Number of training hours required.
— O.C.G.A. §§ 45-16-6 and 45-16-66(a)
should be construed as requiring coroners

in Georgia to take 32 hours of training per
year, beginning on July 1, 1990; legislation which purported to require 24 hours
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repealed by a subsequent enactment of
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the General Assembly during the same
session. 1990 Op. Att’y Gen. No. 90-41.

45-16-67. Actions to restrain violations of this article.
On its own initiative or on the verified complaint of any person that
a person has performed or is performing the duties of coroner in
violation of this article, the council may file an action seeking equitable
relief in its own name in the superior court of any county in this state
having jurisdiction of such person. Such action shall allege the facts and
pray for a temporary restraining order and temporary injunction
against such person restraining him from violating this article. Upon
proof thereof, the court shall issue a restraining order, temporary
injunction, or permanent injunction without requiring allegation or
proof that the plaintiff has no adequate remedy at law. The right of
injunction provided for in this Code section shall be in addition to any
other remedy which the council has. (Code 1981, § 45-16-67, enacted by
Ga. L. 1985, p. 797, § 1.)
ARTICLE 4
OFFICE OF MEDICAL EXAMINER
45-16-80. Abolition of office of coroner; qualifications, appointment, compensation, powers, and duties of medical
examiners.
(a) In any county of this state the General Assembly by local law is
authorized to abolish the office of coroner and establish in lieu thereof
the office of medical examiner, which medical examiner shall have the
qualifications, powers, and duties provided in this Code section, and
who shall be appointed and compensated and have the expenses of
office paid as provided in this Code section. The local law abolishing the
office of coroner shall specify the effective date of such abolition, which
date shall be the date the office of medical examiner is established for
the county to which that local law is applicable.
(b) A local law abolishing the office of coroner pursuant to this Code
section shall comply with the provisions of Code Section 1-3-11, requiring approval in referendums to abolish certain offices.
(c) To be eligible for the office of medical examiner, as established
pursuant to this Code section, a person shall:
(1) Have a doctor of medicine degree and be licensed to practice
medicine under the provisions of Chapter 34 of Title 43;
(2) Be eligible for certification by the American Board of Pathology;
and
471

45-16-80

PUBLIC OFFICERS & EMPLOYEES

45-16-80

(3) Have at least one year of medico-legal training or one year of
active experience in a scientific field in which legal or judicial
procedures are involved at the county, state, or federal level.
(d) The requirements for medical examiners established pursuant to
paragraphs (2) and (3) of subsection (c) of this Code section may be
waived by the governing authority of any county in which the office of
medical examiner is established pursuant to this Code section but may
not be waived for any person for a longer period than one year.
(e) The medical examiner for any county in which the office of
medical examiner is established pursuant to this Code section shall be
appointed by the governing authority of that county, shall serve at the
pleasure of that governing authority, shall be compensated in an
amount determined by that governing authority, and all expenses of the
office of such medical examiner shall, subject to county budgetary
limitations, be paid from the general funds of that county.
(f ) All of the functions, powers, rights, and duties of and heretofore
exercised by the coroner of a county for which is established the office of
medical examiner pursuant to this Code section with reference to
post-mortem examinations and autopsies shall be performed and exercised by the medical examiner of that county, except that medical
examiner shall have no authority to summon and impanel a jury to hold
inquests.
(g) A medical examiner whose office is established for a county
pursuant to this Code section shall be authorized to perform all of the
functions prescribed for a coroner under the provisions of Article 2 of
this chapter, the ‘‘Georgia Death Investigation Act,’’ except that medical
examiner shall have no authority to summon and impanel a jury to hold
inquests.
(h) The provisions of Article 2 of this chapter, the ‘‘Georgia Death
Investigation Act,’’ including but not limited to the penalty provisions,
shall apply in all cases regarding a medical examiner whose office is
established pursuant to this Code section, except the provisions relating to the holding of inquests shall not apply.
(i) A medical examiner whose office is established for a county
pursuant to this Code section shall not be required to meet any county
residency requirements established by Code Section 45-2-1.
(j) Nothing in this Code section shall be construed to affect any
medical examiner whose office was established or authorized by any
amendment to the Constitution continued pursuant to Article XI,
Section I, Paragraph IV of the Constitution. (Code 1981, § 45-16-80,
enacted by Ga. L. 1988, p. 722, § 2; Ga. L. 1992, p. 6, § 45; Ga. L. 1993,
p. 91, § 45.)
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Cross references. — Criminal penalty
for making false acknowledgments,
§ 16-10-7.

ARTICLE 1
GENERAL PROVISIONS
Editor’s notes. — Ga. L. 1984, p. 1105,
§ 1, effective July 1, 1985, repealed the
Code sections formerly codified at this
article and enacted the current article.
The effect of this repeal and reenactment

was to amend the existing Code sections
in this article (or restate them without
change) and to enact certain new Code
sections.

45-17-1. Definitions.
As used in this article, the term:
(1) ‘‘Attesting’’ and ‘‘attestation’’ are synonymous and mean the
notarial act of witnessing or attesting a signature or execution of a
deed or other written instrument, where such notarial act does not
involve the taking of an acknowledgment, the administering of an
oath or affirmation, the taking of a verification, or the certification of
a copy.
(2) ‘‘Notarial act’’ means any act that a notary public is authorized
by law to perform and includes, without limitation, attestation, the
taking of an acknowledgment, the administration of an oath or
affirmation, the taking of a verification upon an oath or affirmation,
and the certification of a copy.
(3) ‘‘Notarial certificate’’ means the notary’s documentation of a
notarial act. (Code 1981, § 45-17-1, enacted by Ga. L. 1986, p. 1446,
§ 1; Ga. L. 1990, p. 8, § 45.)
Editor’s notes. — Ga. L. 1986, p. 1446,
§ 1, effective April 11, 1986, in effect redesignated
former
§ 45-17-1
as
§ 45-17-1.1.

Law reviews. — For annual survey of
law of real property, see 38 Mercer L. Rev.
319 (1986).

JUDICIAL DECISIONS
Cited in Lewy v. Beazley, 270 Ga. 11,
507 S.E.2d 721 (1998).
RESEARCH REFERENCES
Am. Jur. Pleading and Practice
Forms. — 18B Am. Jur. Pleading and
Practice Forms, Notaries Public, § 1.
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45-17-1.1. Power to appoint notaries public.
The power to appoint notaries public is vested in the clerks of the
superior courts and may be exercised by them at any time. (Orig. Code
1863, § 1446; Ga. L. 1868, p. 130, § 1; Code 1868, § 1503; Code 1873,
§ 1497; Code 1882, § 1497; Civil Code 1895, § 498; Civil Code 1910,
§ 616; Code 1933, § 71-101; Ga. L. 1947, p. 1108, § 1; Ga. L. 1949, p.
1940, § 1; Code 1981, § 45-17-1; Ga. L. 1984, p. 1105, § 1; Code 1981,
§ 45-17-1.1, as redesignated by Ga. L. 1986, p. 1446, § 1.)
Editor’s notes. — Ga. L. 1986, p. 1446,
§ 1, effective April 11, 1986, in effect re-

designated, without change,
§ 45-17-1 as this Code section.

former

JUDICIAL DECISIONS
Proof of appointment. — When a
writing has been admitted to record upon
the probate of an alleged notary, and it is
proved that the minutes fail to show an
order appointing the notary, the burden is

upon the party offering the writing to
show that the alleged officer was legally
appointed. Perry v. Kennon, 16 Ga. App.
545, 85 S.E. 821 (1915).

OPINIONS OF THE ATTORNEY GENERAL
Appointment by deputy clerk. — Because former Code 1933, § 24-2713 (see
now O.C.G.A. § 15-6-59) provided that
the powers and duties of a deputy clerk
shall be the same as those of the clerk,
under former Code 1933, § 71-101 (see

now O.C.G.A. § 45-17-1.1) a deputy clerk
may appoint a notary public in the same
manner as the clerk; no other person
would have this authority. 1958-59 Op.
Att’y Gen. p. 60.

45-17-2. Qualifications of notaries.
(a) Any individual applying for appointment to be a notary public
shall:
(1) Be at least 18 years old;
(2) Be a United States citizen or be a legal resident of the United
States;
(3) Be a legal resident of the county from which such individual is
appointed;
(4) Have, and provide at the time of the application, the applicant’s
operating telephone number; and
(5) Be able to read and write the English language.
(b) The qualification of paragraph (3) of subsection (a) of this Code
section shall not apply to any nonresident individual applying for
appointment as a notary public under the provisions of Code Section
45-17-7. (Orig. Code 1863, § 1449; Code 1868, § 1506; Code 1873,
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§ 1500; Code 1882, § 1500; Civil Code 1895, § 501; Civil Code 1910,
§ 619; Code 1933, § 71-102; Ga. L. 1947, p. 1108, § 1; Ga. L. 1949, p.
1940, § 2; Ga. L. 1953, Nov.-Dec. Sess., p. 330, § 1; Ga. L. 1984, p. 1105,
§ 1; Ga. L. 1985, p. 1469, § 1; Ga. L. 1986, p. 1446, § 2; Ga. L. 2007, p.
221, § 1/HB 274.)
OPINIONS OF THE ATTORNEY GENERAL
Duration of residency unspecified.
— This section states that a person must
be a resident of Georgia, but does not
specify any particular length of time for
such residency; therefore, the question of
residence is one which must be determined from the facts and circumstances in
each particular case. 1958-59 Op. Att’y
Gen. p. 60.

Notaries public for the state at
large are no longer in existence, but
under present law notaries public are
commissioned by the clerk of the superior
court in the county of their residence.
1952-53 Op. Att’y Gen. p. 387.

45-17-2.1. Application to be a notary; endorsements and declarations.
(a)(1) Any individual desiring to be a notary public shall submit
application to the clerk of superior court of the county in which the
individual resides or, when applying under the provisions of Code
Section 45-17-7, to the clerk of superior court of the county in which
the individual works or has a business. Except for applicants applying under the provisions of Code Section 45-17-7, the applicant shall
submit proof to the clerk of superior court that he or she resides in the
county in which the applicant is applying. Such proof shall consist of
one of the following:
(A) A valid Georgia driver’s license;
(B) A valid United States passport;
(C) A valid voter identification card; or
(D) Such other valid identification by a local or state government
or by the United States government.
(2) The applicant shall sign and swear or affirm as outlined in
paragraph (2) of subsection (b) of this Code section to the truthfulness
of the application which shall state:
(A) That the applicant resides or works or has a business in the
county of application and the address of the residence or business.
The applicant shall use his or her residential address for purposes
of the application and may only use a business address for the
application if the applicant is applying pursuant to the provisions
of Code Section 45-17-7;
(B) That the applicant is at least 18 years old;
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(C) That the applicant can read and write the English language;
(D) That the applicant has an operating telephone number;
(E) All denials, revocations, suspensions, restrictions, or resignations of a notary commission held by the applicant; and
(F) All criminal convictions of the applicant, including any plea
of nolo contendere, except minor traffic violations.
(b) In addition to the application required in subsection (a) of this
Code section, every applicant for initial appointment as a notary public
shall also submit the following endorsement and declaration to the
clerk of superior court of the county in which the individual makes
application:
(1) Endorsements from two persons who are not relatives of the
applicant, who are at least 18 years old, who reside in the county in
which the individual makes application, and who have known the
applicant for at least one month. The endorsement shall be in the
following form:
I,
(name of endorser)
, being 18 years of age or older
and a legal resident of
(name of county)
, believe the
applicant for a notary public commission,
(name of applicant)
, who is not related to myself, to be a person of integrity,
of good moral character, and capable of performing notarial acts. I
have known the applicant for one month or more.
(Signature of endorser)

(Date)

(Address of endorser)
(Telephone number of endorser)
(2) A declaration of applicant which shall have been signed in the
presence of a commissioned notary public of this state. The declaration of applicant shall be in the following form:
I,
(name of applicant)
, do solemnly swear or affirm
under penalty of perjury that the personal information I have
written in this application is true, complete, and correct.
(Signature of applicant)
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State of
County of
On this
day of
,
, before me appeared,
,
the person who signed the preceding declaration of applicant in my
presence and who swore or affirmed that
(he/she)
understood the document and freely declared it to be truthful.
(Official signature of the notary)
(Official seal of the notary)
(Code 1981, § 45-17-2.1, enacted by Ga. L. 1984, p. 1105, § 1; Ga. L.
1985, p. 1469, §§ 2, 3; Ga. L. 1986, p. 10, § 45; Ga. L. 1986, p. 1446, § 3;
Ga. L. 1999, p. 81, § 45; Ga. L. 2002, p. 415, § 45; Ga. L. 2007, p. 221,
§ 2/HB 274.)
45-17-2.2. Application information to be matter of public record.
The information in the application for appointment and commissioning as a notary public shall be a matter of public record. (Code 1981,
§ 45-17-2.2, enacted by Ga. L. 1984, p. 1105, § 1; Ga. L. 1985, p. 1469,
§ 4.)
45-17-2.3. Grant or denial of commission or recommission;
grounds; unauthorized practice of law.
(a) After an applicant submits to the clerk of superior court of the
county the application, endorsements, and declaration of applicant as
required in Code Section 45-17-2.1, the clerk of superior court shall
either grant or deny a commission or recommission as a notary public
within ten days following the applicant’s submission of the necessary
documents.
(b) The clerk of superior court may in his or her discretion deny a
commission or recommission to an applicant based on any of the
following grounds:
(1) The applicant’s criminal history;
(2) Revocation, suspension, or restriction of any notary commission or professional license issued to the applicant by this or any
other state;
(3) The commission in this or any state of any act enumerated in
subsection (a) of Code Section 45-17-15, whether or not criminal
penalties or commission suspension or revocation resulted; or
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(4) The applicant is found by the State Bar of Georgia, a court of
this state, or a court of any other state to have engaged in the
unauthorized practice of law.
(c) Any applicant who is denied a notarial commission or recommission by the clerk of superior court shall upon demand be allowed a
hearing and adjudication before the superior court clerk with a right of
de novo appeal to the superior court, such appeal to be determined by
the court without the intervention of a jury. (Code 1981, § 45-17-2.3,
enacted by Ga. L. 1984, p. 1105, § 1; Ga. L. 1992, p. 6, § 45; Ga. L. 2002,
p. 630, § 1.)
Cross references. — Unauthorized
practice of law forbidden, § 15-19-51.

45-17-3. Oath of office.
Before entering on the duties of his office, each notary public shall
take and subscribe before the clerk of the superior court the following
oath, which shall be entered on his minutes:
‘‘I,
, do solemnly swear or affirm
that I will well and truly perform the duties of a notary public to the
best of my ability; and I further swear or affirm that I am not the
holder of any public money belonging to the state and unaccounted
for, so help me God.’’
(Orig. Code 1863, § 1447; Ga. L. 1868, p. 130, § 2; Code 1868, § 1504;
Code 1873, § 1498; Code 1882, § 1498; Civil Code 1895, § 499; Civil
Code 1910, § 617; Code 1933, § 71-103; Ga. L. 1947, p. 1108, § 1; Ga.
L. 1984, p. 1105, § 1.)
45-17-4. Fees; Secretary of State to keep record of notaries
appointed; reappointment.
Before a certificate shall be issued to a notary public, he or she shall
pay to the clerk of the superior court the sum prescribed by Code
Section 15-6-77, relating to fees of clerks of the superior courts, from
which amount the clerk shall be entitled to cover his or her services in
issuing the certificate of appointment as notary public, administering
the oath, and recording the same. The amount by which the sum
prescribed by Code Section 15-6-77 exceeds the amount which the clerk
is required by this Code section to forward to the Georgia Superior
Court Clerks’ Cooperative Authority is what the clerk shall use to cover
his or her services. The clerk shall immediately send a copy of the
certificate of appointment, under his or her seal of office, and $2.00 to
the Georgia Superior Court Clerks’ Cooperative Authority which shall
keep a record showing the names of the notaries public appointed with
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their addresses, signatures, ages, sex, and the terms for which their
commissions run; and such amount shall cover the cost of the Georgia
Superior Court Clerks’ Cooperative Authority in keeping such records.
On reappointment as notaries public, the sum prescribed by Code
Section 15-6-77 shall be paid to the clerk of the superior court and
disbursed in the same manner as the fee for the original appointment
is disbursed under this Code section. (Ga. L. 1878-79, p. 80, § 1; Code
1882, § 1503a; Civil Code 1895, § 507; Civil Code 1910, § 625; Code
1933, § 71-105; Ga. L. 1947, p. 1108, § 1; Ga. L. 1970, p. 497, § 6; Ga.
L. 1971, p. 699, § 4; Ga. L. 1984, p. 1105, § 1; Ga. L. 1997, p. 673, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Secretary of State’s responsibilities. — The Superior Court Clerks’ Cooperative Authority may not contract to take

over the duties of the Secretary of State to
maintain records of notaries public. 1996
Op. Att’y Gen. No. 96-11.

45-17-5. Term of office; revocation; renewal of commission; issuance of certificates of appointment; record of appointments; misrepresentation as notary.
(a) Each notary public shall hold office for four years, subject to
revocation at any time by the clerk of the superior court, at the end of
which time, on petition, his commission may be renewed by order of the
clerk for a like term. Renewal of a notary public commission may be
done in person or by mail at the discretion of the clerk of superior court.
The clerk of the superior court shall issue to each notary public a
certificate of his appointment and qualifications, which certificate shall
contain the name, address, age, and sex of the appointee, the date the
certificate was issued, and the term for which the appointment runs.
The clerk shall also keep a record of the names, addresses, signatures,
ages, sex, and the terms of all notaries public whom he appoints.
(b) At the time the clerk of the superior court issues a certificate of
appointment as provided in subsection (a) of this Code section, said
officer shall also issue to the appointee a duplicate original of such
certificate. The presentation of such duplicate original, either by mail or
in person, to the supplier of a notary public seal shall be necessary to
authorize such supplier to make up a notary public seal and deliver it
to the appointee.
(c) It shall be unlawful for any person to hold himself or herself out
as a notary public or to exercise the powers of a notary public unless
such person has an unexpired commission as a notary public. (Laws
1824, Cobb’s 1851 Digest, p. 210; Code 1863, § 1448; Ga. L. 1868, p.
130, § 2; Code 1868, § 1505; Code 1873, § 1499; Code 1882, § 1499;
Civil Code 1895, § 500; Civil Code 1910, § 618; Code 1933, § 71-104;
Ga. L. 1947, p. 1108, § 1; Ga. L. 1949, p. 1940, § 1; Ga. L. 1982, p. 1106,
§ 1; Ga. L. 1983, p. 3, § 34; Ga. L. 1984, p. 1105, § 1.)
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Editor’s notes. — Ga. L. 1982, p. 1106,
§ 2, not codified by the General Assembly,
provided as follows: ‘‘This Act shall not
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invalidate any notary public seal lawfully
issued and possessed prior to the effective
date of this Act [November 1, 1982].’’

JUDICIAL DECISIONS
Holds over until successor appointed. — Notaries public are public
officers, whose duties, oaths and powers
are prescribed by law. They are appointed
for four years, but upon the expiration of
that time, a notary and the notary’s office
do not cease, but the notary continues to
hold that position until a successor is
appointed, or until the notary is removed.
Smith & Bondurant v. Meador, 74 Ga. 416,
58 Am. R. 438 (1885).
Notarial acts after end of term. — If,
after the expiration of the term for which

a notary was appointed and before that
fact was discovered, the notary attested
an affidavit, both parties acting in good
faith, if not an officer de jure, the notary
would, in such transaction, be an officer de
facto, and the attestation would not be
void. Smith & Bondurant v. Meador, 74
Ga. 416, 58 Am. R. 438 (1885).
Cited in Stoudemire v. HSBC Bank
USA, N.A., 333 Ga. App. 374, 776 S.E.2d
483 (2015), cert. denied, 2016 Ga. LEXIS
280 (Ga. 2016).

OPINIONS OF THE ATTORNEY GENERAL
Usually a notary public may be
classified as a public official. 1969 Op.
Att’y Gen. No. 69-309.
RESEARCH REFERENCES
ALR. — Notary public as an officer, 79
ALR 449.

45-17-6. Seal of office.
(a)(1) For the authentication of his notarial acts each notary public
must provide a seal of office, which seal shall have for its impression
his name, the words ‘‘Notary Public,’’ the name of the state, and the
county of his residence; or it shall have for its impression his name
and the words ‘‘Notary Public, Georgia, State at Large.’’ Notaries
commissioned or renewing their commission after July 1, 1985, shall
provide a seal of office which shall have for its impression the notary’s
name, the words ‘‘Notary Public,’’ the name of the state, and the
county of his appointment. The embossment of notarial certificates by
the notary’s seal shall be authorized but not necessary, and the use of
a rubber or other type stamp shall be sufficient for imprinting the
notary’s seal. A scrawl shall not be a sufficient notary seal. An official
notarial act must be documented by the notary’s seal.
(2) No document executed prior to July 1, 1986, which would
otherwise be eligible for recording in the real property records
maintained by any clerk of superior court or constitute record notice
or actual notice of any matter to any person shall be ineligible for
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recording or fail to constitute such notice because of noncompliance
with the requirement that the document contain a notary seal.
(b) It shall be unlawful for any person, firm, or corporation to supply
a notary public seal to any person unless the person has presented the
duplicate original of the certificate commissioning the person as a
notary public. It shall be unlawful for any person to order or obtain a
notary public seal unless such person is commissioned as a notary
public. (Ga. L. 1863-64, p. 58, § 3; Code 1863, § 1452; Code 1868,
§ 1509; Code 1873, § 1503; Code 1882, § 1503; Civil Code 1895, § 505;
Civil Code 1910, § 623; Code 1933, § 71-107; Ga. L. 1947, p. 1108, § 1;
Ga. L. 1949, p. 1940, § 3; Ga. L. 1952, p. 456, § 1; Ga. L. 1982, p. 1106,
§ 1; Ga. L. 1984, p. 1105, § 1; Ga. L. 1985, p. 1469, § 5; Ga. L. 1986, p.
1446, § 4.)
Cross references. — Requirement of
seal for notary’s attestation of deeds executed outside state, § 44-2-21.
Editor’s notes. — Ga. L. 1952, p. 456,
§ 2, provides that all deeds executed after
the passage of the Act approved February
25, 1949 (Ga. L. 1949, p. 940) are declared
to be valid, if executed as otherwise required by law even though the same do
not have the seal of the notary thereon.
Ga. L. 1986, p. 1446, § 10, not codified
by the General Assembly, provided: ‘‘This
Act shall become effective upon its approval by the Governor [approved April
11, 1986] or upon its becoming law with-

out such approval. It is expressly declared
that the curative provisions of paragraph
(2) of subsection (a) of Code Section
45-17-6 and of subsection (c) of Code Section 45-17-8.1, as enacted by this Act, are
intended to have retroactive application
except to the extent that such retroactive
application would unconstitutionally impair any vested right.’’
Law reviews. — For article surveying
real property law in 1984-1985, see 37
Mercer L. Rev. 343 (1985). For annual
survey on wills, trusts, guardianships,
and fiduciary administration, see 67 Mercer L. Rev. 273 (2015).

JUDICIAL DECISIONS
Seal of the notary public is prima
facie evidence that the legal formalities
of the notary public’s appointment before
the proper person have been complied
with, and is prima facie evidence of the
authority of the notary public to administer oaths; however, these presumptions
are rebuttable. Brooks v. State, 63 Ga.
App. 575, 11 S.E.2d 688 (1940).
Further authentication not required. — The seal of the notary public
being evidence of the genuineness of the
notary’s signature and of the notary’s official character, no further authentication is
required. Brooks v. State, 63 Ga. App. 575,
11 S.E.2d 688 (1940).
Seal not necessary on probate of
deed. — It is not necessary that a notary
public shall affix a seal to the probate of a

deed by a subscribing witness. Nichols v.
Hampton, 46 Ga. 253 (1872).
Seal not necessary on bill in equity.
— In attesting an affidavit to a bill in
equity, a notary public need not affix seal.
It was not such a notarial act, under
O.C.G.A. § 45-17-6 as requires a seal for
its authentication. Chappell v. Boud, 56
Ga. 578 (1876).
Seal not necessary on affidavit for
bail in trover. — The notary need not
attest an affidavit for bail in trover under
a notarial seal or any other seal. Only
notarial acts require a seal. Jowers v.
Blandy, 58 Ga. 379 (1877).
Absence of seal from original affidavit could be cured by filing a supplemental affidavit. To constitute a complete
affidavit, three essential features are req-
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uisite: first, written oath embodying facts
sworn to by affiant; second, signature of
affiant thereto; and third, jurat or attestation, by officer authorized to administer
oath, that affidavit was actually sworn to
and subscribed before that officer by the
affiant. Glenn v. Metropolitan Atlanta
Rapid Transit Auth., 158 Ga. App. 98, 279
S.E.2d 481 (1981).
Document lacking seal deemed not
notarized. — Mortgagor’s purported affidavit of indigency was found to be invalid
as the affidavit was not properly notarized
as required by O.C.G.A. § 45-17-6 since
the purported signature of the notary
lacked a date to indicate that the notary
was present at the same time that the
affiant signed the document, and it also
lacked a notary’s seal, either stamped or
embossed, which was required to make
the attestation valid. Hurt v. Norwest
Mortg., Inc., 260 Ga. App. 651, 580 S.E.2d
580 (2003).
Jury verdict imposing liability on guarantors for a debt of a corporation was
reversed since there was no evidence that
the guarantors wrote their names on or
otherwise signed the guaranty, because a
witness’s opinion that the guaranty ‘‘appeared’’ to be executed by the guarantors
lacked any basis whatsoever, other than
the fact that their names appeared on the
signature lines, and since the notary attestation was invalid, if for no other reason, because the guaranty did not contain
a notary seal. Friedrich v. APAC-Georgia,
Inc., 265 Ga. App. 769, 595 S.E.2d 620
(2004).
Effect of absence of seal on bankruptcy trustee’s strong arm powers.
— Chapter 7 trustee put the material fact
of the form of a security deed at the time of
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recordation in dispute, thus precluding
summary judgment in favor of the lender
on the trustee’s complaint to avoid the
lender’s security deed under the trustee’s
strong arm powers, by submitting a certified copy of the deed on file with a state
court that did not include a notary stamp
or seal as required under Georgia law
when the official witness was a notary.
Rainwater v. Chase Home Finance, LLC
(In re Rainwater), No. 09-6711, 2013
Bankr. LEXIS 4294 (Bankr. N.D. Ga.
Sept. 18, 2013).
Notary stamp on power of attorney
sufficient to modify trust. — Because a
trust provided that the settlor ‘‘may at any
time by duly executed written instrument
alter or amend’’ the trust, the settlor had
reserved the right to alter or amend the
trust, O.C.G.A. § 53-12-40(a), and the
settlor’s execution of a power of attorney
clearly expressed the settlor’s intent to
name the settlor’s son as the executor of
the settlor’s estate and the trust and was
properly notarized under O.C.G.A.
§ 45-17-6(a)(1). Strange v. Towns, 330 Ga.
App. 876, 769 S.E.2d 604 (2015).
Other exceptions. — Unsworn declaration satisfied the requirements of 28
U.S.C. § 1746 because it was in writing
and subscribed by the declarant as true
under penalty of perjury; therefore, it was
allowed to be used as evidence in opposition to a motion for summary judgment,
despite the general rule set forth in
O.C.G.A. § 45-17-6, requiring affidavits to
contain a proper notarial seal. Shouse v.
Ursitti, No. 5:05-CV-314 (DF), 2006 U.S.
Dist. LEXIS 32409 (M.D. Ga. May 23,
2006).
Cited in Fabe v. Floyd, 199 Ga. App.
322, 405 S.E.2d 265 (1991).

OPINIONS OF THE ATTORNEY GENERAL
Use of title. — A notary public does not
use a notary seal in the attestation of
specified papers not requiring such use; a
notary’s title should be written under the
notary’s name, but when the seal is used it
probably is not necessary for the notary to
show such title. 1952-53 Op. Att’y Gen. p.
387.
Election by notary of words used in
seal. — The language of this section is

clear and unambiguous; it is expressed in
the disjunctive, and makes no distinction
as to which notaries may use the words
‘‘State at Large,’’ and which may use the
words designating their county; the plain
words of the statute give the election to
any notary. In so doing, it is quite possible
that the General Assembly intended that
a notary whose activities, because of the
notary’s particular situation, would be
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confined to one county, would desire to
identify with that particular county,
whereas a notary whose situation would

45-17-8

require travel over the state would desire
to use the words ‘‘State at Large.’’ 1957
Op. Att’y Gen. p. 192.

RESEARCH REFERENCES
ALR. — What amounts to notary’s seal,
7 ALR 1663.

45-17-7. Commissioning of nonresidents as notaries; powers
and duties.
(a) Any person who is a resident of a state bordering on the State of
Georgia and who carries on a business or profession in the State of
Georgia or who is regularly employed in the State of Georgia may be
commissioned as a notary public by the clerk of the superior court of the
county in which the person carries on said profession, business, or
employment.
(b) Such person wishing to be commissioned as a notary public must
meet all the requirements of Code Section 45-17-2, as it applies to this
Code section.
(c) Such person shall submit the application, endorsements, and
declaration of applicant as required by Code Section 45-17-2.1 to the
clerk of superior court in the county in which such person carries on
such profession, business, or employment. The clerk of superior court
shall approve or deny such application based on the provisions of Code
Section 45-17-2.3. Upon approval and payment of the usual fees to the
clerk, the applicant shall be issued a certificate as a notary public of this
state and shall be authorized to perform all of the duties and exercise
all of the powers and authorities relating to notaries public who are
residents of this state. (Ga. L. 1960, p. 1051, §§ 1-3; Ga. L. 1984, p.
1105, § 1.)
45-17-8. Powers and duties generally.
(a) Notaries public shall have authority to:
(1) Witness or attest signature or execution of deeds and other
written instruments;
(2) Take acknowledgments;
(3) Administer oaths and affirmations in all matters incidental to
their duties as commercial officers and all other oaths and affirmations which are not by law required to be administered by a particular
officer;
(4) Witness affidavits upon oath or affirmation;
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(5) Take verifications upon oath or affirmation;
(6) Make certified copies, provided that the document presented
for copying is an original document and is neither a public record nor
a publicly recorded document certified copies of which are available
from an official source other than a notary and provided that the
document was photocopied under supervision of the notary; and
(7) Perform such other acts as they are authorized to perform by
other laws of this state.
(b) No notary shall be obligated to perform a notarial act if he feels
such act is:
(1) For a transaction which the notary knows or suspects is illegal,
false, or deceptive;
(2) For a person who is being coerced;
(3) For a person whose demeanor causes compelling doubts about
whether the person knows the consequences of the transaction
requiring the notarial act; or
(4) In situations which impugn and compromise the notary’s
impartiality, as specified in subsection (c) of this Code section.
(c) A notary shall be disqualified from performing a notarial act in
the following situations which impugn and compromise the notary’s
impartiality:
(1) When the notary is a signer of the document which is to be
notarized; or
(2) When the notary is a party to the document or transaction for
which the notarial act is required.
(d) A notary public shall not execute a notarial certificate containing
a statement known by the notary to be false nor perform any action
with an intent to deceive or defraud.
(e) In performing any notarial act, a notary public shall confirm the
identity of the document signer, oath taker, or affirmant based on
personal knowledge or on satisfactory evidence.
(f ) The signature of a notary public documenting a notarial act shall
not be evidence to show that such notary public had knowledge of the
contents of the document so signed, other than those specific contents
which constitute the signature, execution, acknowledgment, oath, affirmation, affidavit, verification, or other act which the signature of that
notary public documents, nor is a certification by a notary public that a
document is a certified or true copy of an original document evidence to
show that such notary public had knowledge of the contents of the
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document so certified. (Ga. L. 1863-64, p. 58, § 2; Code 1863, § 1451;
Code 1868, § 1508; Code 1873, § 1502; Code 1882, § 1502; Civil Code
1895, § 503; Civil Code 1910, § 621; Code 1933, § 71-108; Ga. L. 1947,
p. 1108, § 1; Ga. L. 1984, p. 1105, § 1; Ga. L. 1986, p. 1446, §§ 5, 6; Ga.
L. 1987, p. 1113, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1986, ‘‘acknowl-

edgments’’ was substituted for ‘‘acknowledgements’’ in paragraph (a)(2).

JUDICIAL DECISIONS
Authority to attest affidavits. — At
one time there appears to have been doubt
as to the power of notaries to attest affidavits in this state. It was removed by the
Act of 1863, codified in this section. That
statute, however, was properly in part
declaratory of a power already recognized.
Simpson v. Wicker, 120 Ga. 418, 47 S.E.
965, 1 Ann. Cas. 542 (1904).
An affidavit to require bail in trover
may be made before a notary public.
Jowers v. Blandy, 58 Ga. 379 (1877).
An affidavit is sufficient as a basis for
framing an accusation in a criminal court,
although made before a commercial notary public; the question remains, however, whether such an affidavit would furnish a sufficient foundation for the
issuance of an arrest warrant. Mitchell v.
State, 126 Ga. 84, 54 S.E. 931 (1906).
Notaries public do not have authority to administer the oath required for an
affidavit on which a dispossessory warrant is issued. Young v. Cowles, 128 Ga.
App. 770, 197 S.E.2d 864 (1973).
Action not requiring a seal. — In
attesting an affidavit in forma pauperis,
accompanying a bill of exceptions, a notary public need not fix a seal, since it is
not such a material act, under this section, as requires a seal for its authentication. Collins v. State, 206 Ga. 95, 55
S.E.2d 599 (1949).
Notary also signing will as witness.
— It was error to grant summary judgment to a caveator in a will contest in
which the first of three witnesses signed
both as a witness and as a notary. Even if
the first witness did not intend to act as a
witness, if the first witness and a second
witness signed the will in the decedent’s
presence, then O.C.G.A. § 53-4-20(b), requiring two witnesses, was satisfied even

if a third witness signed outside the decedent’s presence; furthermore, although
O.C.G.A. § 45-17-8(c)(1) disqualified a
witness from also acting as a notary, the
first witness’s disqualification as a notary
was immaterial because the will was not a
self-proving one requiring a notary. Land
v. Burkhalter, 283 Ga. 54, 656 S.E.2d 834
(2008).
Conflict of interest disqualifies notaries. — Having established themselves
as active officers and spokespersons for a
recall effort, notaries public became more
than generally interested electors. Hence,
any recall petition pages with affidavits
notarized by the notaries or either of them
were properly disregarded. Howell v.
Tidwell, 258 Ga. 246, 368 S.E.2d 311
(1988).
A notary who circulated part of a nominating petition and also signed the petition was disqualified from notarizing circulators’ affidavits on the petition, and it
was proper to disqualify those pages with
affidavits notarized by such person.
Poppell v. Lanier, 264 Ga. App. 473, 448
S.E.2d 194 (1994).
Disqualification of notary. — An affidavit, probating a mortgage, taken before the attorney of the mortgagee, who is
a notary public, is not a legal affidavit,
and a mortgage recorded on such probate
is not legally recorded. Nichols v.
Hampton, 46 Ga. 253 (1872).
No private civil cause of action. —
Bank did not have a viable civil cause of
action under the notary statute against an
attorney who allegedly falsely attested
that guarantee agreements were signed in
the attorney’s presence as, even when
combined with the general statutory principles of tort law, notaries had a duty to
the public that did not support an action-

486

45-17-8

NOTARIES PUBLIC

able claim. Branch Banking & Trust Co. v.
Morrisroe, 323 Ga. App. 248, 746 S.E.2d
859 (2013).
Cited in Dalton City Co. v. Haddock, 54
Ga. 584 (1875); Wright v. Davis, 120 Ga.
670, 48 S.E. 170 (1904); Shuler v. State,
125 Ga. 778, 54 S.E. 689 (1906);

45-17-8.1

Singletary v. Watson, 136 Ga. 241, 71 S.E.
162 (1911); Peters v. Hyatt Legal Servs.,
211 Ga. App. 587, 440 S.E.2d 222 (1993);
Lewy v. Beazley, 270 Ga. 11, 507 S.E.2d
721 (1998); Sambor v. Kelley, 271 Ga. 133,
518 S.E.2d 120 (1999).

OPINIONS OF THE ATTORNEY GENERAL
A wife who is a notary may witness
her husband’s signature. 1970 Op.
Att’y Gen. No. U70-213.
RESEARCH REFERENCES
Am. Jur. Pleading and Practice
Forms. — 1A Am. Jur. Pleading and Practice Forms, Acknowledgments, § 2.
ALR. — Proof of identity upon which
officer certifying to an acknowledgment is
justified in acting, 10 ALR 871.
Right of notary who protests paper to
change or contradict his certificate, 28
ALR 543.
Sufficiency of certificate of acknowledgment, 29 ALR 919.

Measure of damages for false or incomplete certificate by notary public, 13
ALR3d 1039.
Disqualification of attorney, otherwise
qualified, to take oath or acknowledgment
from client, 21 ALR3d 483.
Admissibility, in action against notary
public, of evidence as to usual business
practice of notary public of identifying
person seeking certificate of acknowledgment, 59 ALR3d 1327.

45-17-8.1. Signature and date of notarial act.
(a) Except as otherwise provided in this Code section, in documenting a notarial act, a notary public shall sign on the notarial certification,
by hand in ink, only and exactly the name indicated on the notary’s
commission and shall record on the notarial certification the exact date
of the notarial act.
(b) The requirement of subsection (a) of this Code section for recording of the date of the notarial act shall not apply to an attestation of
deeds or any other instruments pertaining to real property.
(c) No document executed prior to July 1, 1986, which would otherwise be eligible for recording in the real property records maintained by
any clerk of superior court or constitute record notice or actual notice of
any matter to any person shall be ineligible for recording or fail to
constitute such notice because of noncompliance with the present or
any prior requirements of this Code section. (Code 1981, § 45-17-8.1,
enacted by Ga. L. 1984, p. 1105, § 1; Ga. L. 1985, p. 1469, § 6; Ga. L.
1986, p. 1446, § 7.)
Editor’s notes. — Ga. L. 1986, p. 1446,
§ 10, not codified by the General Assembly, provided: ‘‘This Act shall become effec-

tive upon its approval by the Governor
[approved April 11, 1986] or upon its becoming law without such approval. It is
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expressly declared that the curative provisions of paragraph (2) of subsection (a)
of Code Section 45-17-6 and of subsection
(c) of Code Section 45-17-8.1, as enacted
by this Act, are intended to have retroactive application except to the extent that

45-17-8.2

such retroactive application would unconstitutionally impair any vested right.’’
Law reviews. — For annual survey of
law of real property, see 38 Mercer L. Rev.
319 (1986).

45-17-8.2. Misrepresentation prohibited; required notice; posting of schedule of fees; penalties.
(a) A notary shall not make claims to have or imply he or she has
powers, qualifications, rights, or privileges that the office of notary does
not authorize, including the powers to counsel on immigration matters
and to give legal advice.
(b) A notary who is not an attorney licensed to practice law in this
state who advertises the person’s services as a notary public in English
or any other language, by radio, television, signs, pamphlets, newspapers, other written communication, or in any other manner, shall post
or otherwise include with the advertisement the notice set forth in this
subsection in English and in every other language used for the
advertisement. The notice shall be of a conspicuous size, if in writing,
and shall state: ‘‘I AM NOT AN ATTORNEY LICENSED TO PRACTICE LAW IN THE STATE OF GEORGIA, AND I MAY NOT GIVE
LEGAL ADVICE OR ACCEPT FEES FOR LEGAL ADVICE.’’ If the
advertisement is made by radio or television, the statement may be
modified but must include substantially the same message.
(c) A notary who is not an attorney licensed to practice law in this
state is prohibited from representing or advertising that the notary is a
‘‘legal consultant’’ or an expert on legal matters.
(d) A notary who is not an attorney licensed to practice law in this
state is prohibited from rendering any service that constitutes the
unauthorized practice of law.
(e) A notary required to comply with the provisions of subsection (b)
of this Code section shall prominently post at the notary public’s place
of business a schedule of fees established by law which a notary may
charge. The fee schedule shall be written in English and in any
non-English language in which the notary services were solicited and
shall contain the notice required in subsection (b) of this Code section,
unless the notice is otherwise prominently posted at the notary public’s
place of business.
(f ) The Attorney General or prosecuting attorney may seek injunctive relief against any notary public who violates the provisions of this
Code section. Nothing in this Code section diminishes the authority of
the State Bar of Georgia.
488

45-17-8.2

NOTARIES PUBLIC

45-17-10

(g) A violation of subsection (c) or (d) of this Code section constitutes
a deceptive trade practice under Code Section 10-1-427 in addition to
any other penalties provided by law. (Code 1981, § 45-17-8.2, enacted
by Ga. L. 1984, p. 1105, § 1; Ga. L. 2002, p. 630, § 2.)
Cross references. — Unauthorized
practice of law forbidden, § 15-19-51.

45-17-9. Where notarial acts may be exercised.
Notarial acts may be exercised in any county in the state. (Orig. Code
1863, § 1450; Code 1868, § 1507; Code 1873, § 1501; Code 1882,
§ 1501; Civil Code 1895, § 502; Civil Code 1910, § 620; Code 1933,
§ 71-106; Ga. L. 1947, p. 1108, § 1; Ga. L. 1984, p. 1105, § 1.)
RESEARCH REFERENCES
ALR. — Violation of liquor law as infamous crime or offense involving moral
turpitude, 40 ALR 1048; 71 ALR 217.

45-17-10. Notary’s authority in relation to attachment, garnishment, or dispossessory action.
It shall not be lawful for notaries public to issue attachments or
garnishments, to approve bonds for the purpose of issuing attachments
or garnishments, or to issue a summons in a dispossessory case; but a
notary may attest an affidavit in an attachment, garnishment, or
dispossessory action; provided, however, no writ or summons in said
matter shall issue without first having judicial approval as provided by
law. (Ga. L. 1893, p. 117, § 1; Civil Code 1895, § 504; Civil Code 1910,
§ 622; Code 1933, § 71-109; Ga. L. 1947, p. 1108, § 1; Ga. L. 1984, p.
1105, § 1; Ga. L. 1986, p. 1446, § 8.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1986, a comma

was inserted following ‘‘to issue attachments or garnishments’’.

JUDICIAL DECISIONS
Garnishment proceedings. — An affidavit, as the basis for the issuance of the
summons of garnishment, subscribed to
before a notary public, is defective, and
the garnishment proceedings are thereby
rendered void ab initio. Thompson v.
Reynolds Auto Co., 31 Ga. App. 574, 121
S.E. 528 (1924).
When garnishment or attachment affidavits are subscribed to before unauthor-

ized persons, the proceedings are void ab
initio rendering judgments based thereon
likewise void. Jenkins v. Community Loan
& Inv. Corp., 120 Ga. App. 543, 171 S.E.2d
654 (1969).
Use of void affidavit as testimony. —
Although an affidavit is void as an affidavit verifying the petition for attachment,
the judge can consider the affidavit as
‘‘testimony,’’ and, if sufficient for this pur-
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pose, grant the attachment. Price v.
Cohen, Son & Co., 118 Ga. 261, 45 S.E.
225 (1903).
Cited in Kazakos v. Soteres, 120 Ga.

45-17-11

App. 258, 170 S.E.2d 50 (1969); Marietta
Broadcasting Co. v. Advance Mktg. Research, Inc., 231 Ga. 13, 200 S.E.2d 134
(1973).

45-17-11. Fees of notaries.
(a) The fees of notaries public shall be as follows:
(1) Administering an oath in any case ....................... $ 2.00
(2) Each attendance on any person to make proof as a
notary public and certifying to same .................

2.00

(3) Every other certificate ......................................

2.00

(b) It shall not be lawful for any notary public to charge a greater
sum than $4.00 for each service performed. Said sum shall include a fee
of $2.00 for performing the notarial act and a fee of $2.00 for an
attendance to make proof as a notary public and certifying to same if
such certification, which shall be issued by the clerk of superior court of
the county in which the notary public was appointed or the Georgia
Superior Court Clerks’ Cooperative Authority, is required. Registering
shall be paid for by the party who has the service performed. The fee for
all official acts which the notary may perform shall be the same as those
prescribed for other officers who are likewise permitted to perform
them.
(c) A notary public need not charge fees for notarial acts.
(d) A notary public shall inform the person requesting any notarial
act, prior to performing the act, the fees permitted for each act. (Laws
1792, Cobb’s 1851 Digest, p. 352; Code 1863, § 3628; Code 1868,
§ 3653; Code 1873, § 3704; Code 1882, § 3704; Civil Code 1895, § 506;
Ga. L. 1898, p. 106, § 1; Ga. L. 1904, p. 97, § 1; Civil Code 1910, § 624;
Code 1933, § 71-110; Ga. L. 1947, p. 1108, § 1; Ga. L. 1984, p. 1105,
§ 1; Ga. L. 1997, p. 673, § 3.)
JUDICIAL DECISIONS
No private civil cause of action
could be implied. — In response to certified questions from a federal action, a
private civil cause of action could not be
implied to remedy a violation of O.C.G.A.
§ 45-17-11; the question arose with respect to a mortgagee’s charges that included substantial notary fees with respect to a refinancing transaction.
Anthony v. Am. Gen. Fin. Servs., 287 Ga.
448, 697 S.E.2d 166 (2010).
District court did not err in concluding

that the notary fee statute, O.C.G.A.
§ 45-17-11, provided borrowers with no
private cause of action because Georgia’s
Supreme Court, in response to a certified
question, declared that a private cause of
action could not be implied to remedy a
violation of § 45-17-11. Anthony v. Am.
Gen. Fin. Servs., 626 F.3d 1318 (11th Cir.
2010).
Voluntary payment doctrine not a
bar to recovery. — In response to certified questions from a federal action which
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arose with respect to a mortgagee’s
charges that included substantial notary
fees from a refinancing transaction, it was
determined that the voluntary payment
doctrine of O.C.G.A. § 13-1-13 did not bar
a breach of contract claim based on the
excessiveness of the charges, as there was
sufficient artifice, deception, or fraudulent
practice by the mortgagee’s misrepresentation under O.C.G.A. § 45-17-11(d) that
the charges were ‘‘reasonable and necessary.’’ Anthony v. Am. Gen. Fin. Servs., 287
Ga. 448, 697 S.E.2d 166 (2010).
No tolling of limitation period. — In
response to certified questions from a federal action which arose with respect to a
mortgagee’s charges that included substantial notary fees from a refinancing
transaction, it was determined that even
if there was actual fraud by the mortgagee, there was no tolling of the limitations periods for claims of fraud and
money had and received pursuant to
O.C.G.A. §§ 9-3-25 and 9-3-31, as the
mortgagors could have discovered the im-

45-17-12

propriety of the notary fees by simple
reference to O.C.G.A. § 45-17-11. Anthony v. Am. Gen. Fin. Servs., 287 Ga. 448,
697 S.E.2d 166 (2010).
Corporation that employed notaries public not liable. — In response to
certified questions from a federal action,
and under the plain and unambiguous
language of Georgia’s notary statute, a
corporation employing notaries public was
not
subject
directly
to
O.C.G.A.
§ 45-17-11, and the corporation was not
subject to vicarious liability for a violation
thereof, although the corporation could
still be held liable if the corporation procured or otherwise qualified as a party to
or participant in such a violation by a
notary pursuant to O.C.G.A. § 51-12-30;
the question arose with respect to a mortgagee’s charges that included substantial
notary fees with respect to a refinancing
transaction. Anthony v. Am. Gen. Fin.
Servs., 287 Ga. 448, 697 S.E.2d 166
(2010).

RESEARCH REFERENCES
ALR. — Validity and effect of agreement to give bank all, or part, of fees of
notary for protesting paper, 25 ALR 170.

45-17-12. Authority of notaries who are stockholders, directors,
officers, or employees of banks or other corporations
to witness execution of written instruments.
(a) As used in this Code section, the term:
(1) ‘‘Bank’’ or ‘‘other corporation’’ means a bank or other corporation organized under the laws of this or any other state or the United
States.
(2) ‘‘Written instrument,’’ without limiting the generality of meaning of such words, means deeds, mortgages, bills of sale to secure
debt, deeds to secure debt, deeds of trust, contracts, legal pleadings,
affidavits, certificates, or any other like instruments.
(b) It shall be lawful for any notary public who is a stockholder,
director, officer, or employee of a bank or other corporation to take the
acknowledgment of any party to any written instrument executed to or
by such corporation. Any such notary public may act and sign as official
witness to the execution by any party of any written instrument
executed to or by such bank or other corporation. Any such notary
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public may administer an oath to any other stockholder, director, officer,
employee, or agent of such bank or other corporation or may protest for
nonacceptance or nonpayment bills of exchange, drafts, checks, notes,
and other negotiable instruments which may be owned or held for
collection by such bank or other corporation, provided that it shall be
unlawful for any notary public to act and sign as official witness to or
take the acknowledgment of an instrument executed by or to a bank or
other corporation of which he is a stockholder, director, officer, or
employee where such notary would be witnessing or acknowledging his
own signature as it appears on the instrument either in his capacity as
an individual or in his representative capacity with the bank or other
corporation or to protest any negotiable instrument owned or held for
collection by such bank or other corporation where such notary is
individually a party to such instrument. (Ga. L. 1958, p. 313, §§ 1, 2;
Ga. L. 1962, p. 104, § 1; Ga. L. 1984, p. 1105, § 1; Ga. L. 2002, p. 415,
§ 45.)
RESEARCH REFERENCES
ALR. — Validity and effect of agreement to give bank all, or part, of fees of
notary for protesting paper, 25 ALR 170.
Qualification of stockholder of a corpo-

ration or member of association to take
acknowledgment of, or attest as notary an
instrument to which corporation or association is a party, 51 ALR 1529.

45-17-13. Change of residence, address, or name.
(a) Every notary public shall notify in writing the appointing clerk of
superior court and provide a copy of such notice to the Georgia Superior
Court Clerks’ Cooperative Authority of any change in the notary’s
residence or business address, whichever was used for the purpose of
appointment, and of any change in the notary’s telephone number. The
notice shall contain both the old and new addresses and must be
received by the clerk of superior court within 30 days of the change.
(b)(1) Every notary public shall notify in writing the appointing clerk
of superior court, with a copy to the Georgia Superior Court Clerks’
Cooperative Authority, of any change in the notary’s name. The notice
shall contain both the old and new names, the new signature, and any
new address and must be received by the clerk of superior court
within 30 days of the change.
(2) A notary with a new name may begin to officially sign the new
name on notarial certificates when the following steps have been
completed:
(A) The notice described in paragraph (1) of this subsection has
been received by the appointing clerk of superior court;
(B) A confirmation of the notary’s name change has been received from the appointing clerk of superior court; and
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(C) A new seal bearing the new name exactly as indicated in the
confirmation has been obtained. (Code 1981, § 45-17-13, enacted
by Ga. L. 1984, p. 1105, § 1; Ga. L. 1997, p. 673, § 3; Ga. L. 2007,
p. 221, § 3/HB 274; Ga. L. 2008, p. 324, § 45/SB 455.)
45-17-14. Notice of loss or theft of notarial seal.
Within ten days of the loss or theft of an official notarial seal, the
notary public shall send to the appointing clerk of superior court, with
a copy to the Georgia Superior Court Clerks’ Cooperative Authority, a
written notice of the loss or theft. (Code 1981, § 45-17-14, enacted by
Ga. L. 1984, p. 1105, § 1; Ga. L. 1997, p. 673, § 3.)
45-17-15. Revocation of commission; denial of reappointment.
(a) The appointing clerk of superior court may by letter, with a copy
to the Georgia Superior Court Clerks’ Cooperative Authority, revoke the
commission or deny the reappointment of any notary public who:
(1) Violates any provision of this chapter;
(2) Performs any notarial act in violation of Code Section 45-17-8;
(3) Is found to have submitted an application or endorsement for a
notarial commission containing substantial and significant misstatement or omission of fact;
(4) Ceases to reside or work or have a business in this state; or
(5) Becomes incapable of reading and writing the English language.
(b) Any notary public whose commission has been revoked shall upon
demand be allowed a hearing and adjudication before the superior court
clerk with a right of de novo appeal to the superior court, such appeal
to be determined by the court without the intervention of a jury. (Code
1981, § 45-17-15, enacted by Ga. L. 1984, p. 1105, § 1; Ga. L. 1997, p.
673, § 3.)
45-17-16. Revocation of commission; return of papers; destruction of seal.
Within ten days after receiving notice from the appointing clerk of
superior court that a notarial commission has been revoked, an individual shall send or deliver to the appointing clerk of superior court all
papers of appointment. Such individual shall also destroy the official
notarial seal. (Code 1981, § 45-17-16, enacted by Ga. L. 1984, p. 1105,
§ 1.)
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45-17-17. Resignation of commission; return of papers; destruction of seal.
A person who wishes to resign a notarial commission shall send a
signed letter of resignation to the appointing clerk of superior court,
with a copy to the Georgia Superior Court Clerks’ Cooperative Authority, and all papers of appointment. The resigning notary public shall
destroy the official notarial seal. (Code 1981, § 45-17-17, enacted by Ga.
L. 1984, p. 1105, § 1; Ga. L. 1997, p. 673, § 3.)
45-17-18. Destruction of seal upon expiration or denial of renewal of commission.
A notary public whose commission expires and who does not apply for
renewal of such commission or whose application for renewal of a
commission is denied shall destroy the official notary seal. (Code 1981,
§ 45-17-18, enacted by Ga. L. 1984, p. 1105, § 1.)
45-17-19. Authenticity of official signature and term of office;
fees; apostille.
(a) The authenticity of the official signature and term of office of a
notary public may be evidenced by:
(1) A certificate of authority from the appointing clerk of superior
court or the Georgia Superior Court Clerks’ Cooperative Authority; or
(2) An apostille in the exact form prescribed by the Hague Convention from the Secretary of State, provided that an apostille shall
be obtained only from the Georgia Superior Court Clerks’ Cooperative
Authority on or after the thirtieth day following the designation, by
the United States Department of State, of the Georgia Superior Court
Clerks’ Cooperative Authority as an authority in the United States
competent to issue an apostille.
(b) The fee for a certificate of authority shall be $2.00. The fee for an
apostille shall be $3.00.
(c) An apostille as specified by the Hague Convention Abolishing the
Requirement of Legalization for Foreign Public Documents shall be
attached to any document requiring authentication that is bound for a
nation that has signed and ratified the Hague Convention. (Code 1981,
§ 45-17-19, enacted by Ga. L. 1984, p. 1105, § 1; Ga. L. 1997, p. 673,
§ 2.)
45-17-20. Penalty; prosecution of violations of article.
(a) Any person who violates subsection (d) of Code Section 45-17-8
shall be guilty of a misdemeanor.
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(b) Any person who performs any notarial service without complying
with the provisions of this article shall, upon the first or second
conviction, be guilty of a misdemeanor and upon a third or subsequent
conviction be guilty of a felony, punishable by imprisonment of not less
than one year nor more than five years, a fine of up to $5,000.00, or
both. (Code 1981, § 45-17-20, enacted by Ga. L. 1984, p. 1105, § 1; Ga.
L. 1985, p. 149, § 45; Ga. L. 2007, p. 221, § 4/HB 274.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2007, ‘‘of ’’ was

substituted for ‘‘or’’ following ‘‘guilty’’ in
subsection (b).

OPINIONS OF THE ATTORNEY GENERAL
Fingerprinting required for violators. — Offenses arising under O.C.G.A.
§ 45-17-20 are designated as offenses for

which those charged are to be fingerprinted. 2008 Op. Att’y Gen. No. 2008-1.

ARTICLE 2
OFFICERS OF ARMED FORCES AS EX OFFICIO NOTARIES
OPINIONS OF THE ATTORNEY GENERAL
The purpose in enacting Ga. L.
1943, p. 421, § 1 (see now O.C.G.A. Art.
2, T. 45, C. 17) was to facilitate the
presence of a notary for those military

personnel on active duty during wartime;
all others still had access to nonmilitary
notaries. 1969 Op. Att’y Gen. No. 69-516.

45-17-30. Commissioned officers of armed services constituted
as ex officio notaries; authority generally; effect of
acts generally; no seal required.
All commissioned officers of all branches of the armed services of the
United States of America are constituted ex officio notaries public of
this state and as such are authorized, within and outside this state and
within and outside the United States of America, to administer oaths,
take acknowledgments, and attest instruments conveying or affecting
property in Georgia. Acts performed by such officers as authorized in
this Code section shall have the same effect as if performed within this
state by notaries public of this state. A statement of his rank following
the signature of any such officer shall be evidence of the fact of his rank
and no seal shall be necessary. (Ga. L. 1943, p. 421, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Retired commissioned officers do
not qualify under the provisions of Ga. L.
1943, p. 421, § 1 (see now O.C.G.A. Art. 2,

T. 45, C. 17), as ex officio notaries public.
1969 Op. Att’y Gen. No. 69-516.
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45-17-31. Persons authorized to have notarial acts performed
by commissioned officers.
Any person who (1) is a member of the armed forces of the United
States, (2) is serving as a merchant seaman outside the limits of the
United States, or (3) is outside the limits of the United States by
permission, assignment, or direction of any department or official of the
United States government in connection with any activity pertaining to
the prosecution of any war in which the United States is then engaged
and the spouse, dependent child, or other dependent of such person may
have instruments acknowledged, documents attested, oaths and affirmations administered, depositions and affidavits executed, and other
notarial acts performed by any commissioned officer in active service of
the armed forces of the United States. (Ga. L. 1945, p. 360, § 1; Ga. L.
1984, p. 504, § 1.)
RESEARCH REFERENCES
ALR. — Proof of identity upon which
officer certifying to an acknowledgment is
justified in acting, 10 ALR 871.

Sufficiency of certificate of acknowledgment, 29 ALR 919; 25 ALR2d 1124.

45-17-32. Validity and effect of notarial acts.
The notarial acts authorized by Code Section 45-17-31 are declared
legal, valid, and binding; and instruments, documents, oaths, affirmations, depositions, and affidavits acknowledged, authenticated, or
sworn to shall be admissible in evidence and eligible to record in this
state under the same circumstances and with the same force and effect
as if they had been made or taken within this state before a duly
qualified officer or official. (Ga. L. 1945, p. 360, § 1.)
45-17-33. Sufficiency of certification generally; effect of failure
to state place of execution or acknowledgment.
In the taking of acknowledgments and the performing of other
notarial acts requiring certification, a certificate endorsed upon or
attached to the instrument or document, which certificate shows the
date of the notarial act and which states, in substance, that the person
appearing before the officer acknowledged the instrument as his act or
made or signed the instrument or document under oath, shall be
sufficient for all intents and purposes. The instrument or document
shall not be rendered invalid by the failure to state the place of
execution or acknowledgment. (Ga. L. 1945, p. 360, § 1.)
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45-17-34. Signature, rank, and branch of officer as proof of
authority; action by officer as prima-facie evidence.
If the signature, rank, and branch of service, or subdivision thereof,
of any commissioned officer provided for in Code Section 45-17-30
appears upon any instrument, document, or certificate, no further proof
of the authority of such officer so to act shall be required; and such
action by such commissioned officer shall be prima-facie evidence that
the person making such oath or acknowledgment is within the purview
of Code Sections 45-17-30 through 45-17-33 and this Code section. (Ga.
L. 1945, p. 360, § 1; Ga. L. 1990, p. 8, § 45.)
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CHAPTER 18
EMPLOYEES’ INSURANCE AND BENEFITS PLANS
Article 1
State Employees’ Health Insurance
Plan and Post-employment Health
Benefit Fund
PART 1
STATE EMPLOYEES’ HEALTH INSURANCE PLAN
Sec.
45-18-1.
45-18-2.

45-18-3.
45-18-4.
45-18-5.
45-18-5.1.
45-18-5.2.
45-18-6.

45-18-7.
45-18-7.1.
45-18-7.2.
45-18-7.3.

45-18-7.4.

Definitions.
Authority to establish health
insurance plan; rules and regulations; plan generally; coverage for retiring or retired
employees.
Design of plan.
Expenses not to be covered by
plan.
County officers and employees.
Licensed blind or otherwise
seriously disabled vendors.
Sheltered employment center
employees.
Contracts to provide insurance benefits; invitation of
proposals; reinsurance agreements; issuance of certificates
of coverage; redetermination
of contracts; self-insurance
plans; contracts for administrative services; contracts
with health maintenance organizations.
Retiring employees, spouses,
and dependents.
Employees of the Georgia Development Authority.
Agrirama Development Authority employees [Repealed].
Employees of Peace Officers’
Annuity and Benefit Fund,
Georgia Firefighters’ Pension
Fund, and Sheriffs’ Retirement Fund of Georgia,
spouses, and dependent children.
Employees of Hazardous
Waste Management Authority [Repealed].

Sec.
45-18-7.5. Employees of Georgia Housing and Finance Authority,
spouses, and dependent children.
45-18-7.6. Employees
of
Georgia-Federal State Inspection Service, spouses, and dependent children.
45-18-7.7. Employees and dependents of
critical access hospitals in
health plans.
45-18-7.8. Employees of the Georgia
Student Finance Authority.
45-18-8.
Right of employees to secure
coverage for spouse and dependents; regulations.
45-18-9.
Continuation of coverage for
spouse or dependents of deceased employees; resumption of coverage; payment of
contributions; regulating continuance, discontinuance, and
resumption of coverage.
45-18-10. Right of continuation of coverage for former employees;
payment of premiums; establishment of terms and conditions by board; appointment
as United States attorney.
45-18-11. Procedure for presentation of
claims and payment of benefits.
45-18-12. Creation of health insurance
fund; amounts credited to
fund; special reserve; administrator and custodian of
fund.
45-18-13. Deposit of amounts from
health insurance fund available for investment in trust
account; investment of funds;
withdrawal of funds from
trust account.
45-18-14. Deductions from compensation and benefit payments of
share of cost of coverage under plan of employees; payment of contributions to
health insurance fund by de-
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Sec.

45-18-15.

45-18-16.

45-18-17.

45-18-18.
45-18-19.
45-18-20.
45-18-21.

partments, boards, and agencies of state; coverage of employee appealing discharge.
Rules and regulations for administration of part; board to
recommend to General Assembly schedule of maximum
fees for hospitals and practitioners.
Certification of employer payment percentage for ensuing
fiscal year; provision in budgets for funds for employer
payments.
Employees to become members of plan unless coverage
rejected or waived; withdrawal from plan by persons
covered by Social Security
medical care.
Discharge of certain debts or
obligations due health insurance fund.
Confidentiality of claim forms
and records.
Fiscal note required for bills
impacting employees’ health
insurance plans.
Deposit of employer and retiree contributions into the
Georgia Retiree Health Benefit Fund.

Sec.
45-18-27.

45-18-28.

45-18-24.
45-18-25.

Deferred Compensation Plans
45-18-30.
45-18-31.

45-18-32.

45-18-33.

45-18-34.

Definitions.
Creation of Georgia State
Employees Post-employment
Health Benefit Fund; identification and transfer of funds
from Georgia Retiree Health
Benefit Fund; how funds
used.
45-18-25.1. Responsibilities and procedures for fund operation;
rules and regulations; employment of personnel and
professionals; maintenance of
records; collection of moneys;
report.
45-18-26. Technical advice; annual actuarial valuations.

Control of fund by commissioner; obligations to be paid
from fund; investment powers; prohibition against personal interest.
Minimum annual required
contributions; employer responsibilities.
Article 2

PART 2
STATE EMPLOYEES POST-EMPLOYMENT HEALTH
BENEFIT FUND
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45-18-35.
45-18-36.
45-18-37.

45-18-38.
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‘‘Employee’’ defined.
Deferred compensation plans
authorized for state, municipalities, counties, or other political subdivisions.
Administration of plans; participation by employees of
county boards of health,
school
systems,
Lake
Allatoona Preservation Authority,
the
Georgia
Federal-State Shipping Point
Inspection Service, and the
Georgia Firefighters’ Pension
Fund; provision in plans for
income tax deferral benefits.
Payments from deferred compensation funds for purchase
of insurance, endowments,
annuities, mutual funds, or
savings from funds derived
from deferral; custodian of assets of the fund.
Plans not to reduce pensions
or other benefits.
Plans to operate without cost
to state, counties, cities, or
other political subdivisions.
Salary deductions; records of
individual account information.
Special pay plan for deferred
payment of special compensation to reduce federal tax burden [Repealed].
Board of Trustees of the Employees’ Retirement System to
be the successor to the State
Personnel Board and Employee Benefit Council for administration of deferred compensation plans; employment
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Sec.
of and
agents.

contracting

with

Sec.
45-18-58.

Capitol Hill Day-care Center

Employee Benefit Plan Council

45-18-52.
45-18-53.
45-18-54.

45-18-55.
45-18-56.
45-18-57.

Liability for errors or omissions.
Article 4

Article 3
45-18-50.
45-18-51.

45-18-1

Definitions.
Creation and operation of
council.
Establishment of flexible employee benefit plans.
Authorization for payroll deductions.
Continuation
of
optional
plans; approval of optional
plans or contracting with new
or additional insurers.
Commissioner of administrative services as executive officer and custodian.
Execution of contracts by
commissioner; bidding procedure.
Contributions from state departments, boards, and agencies.

45-18-70.
45-18-71.
45-18-72.

Establishment and operation.
Rules and regulations for personnel administration.
Start-up costs.
Article 5

Exemption of Certain Employees
from Liability for Services at State
Hospitals
45-18-80.

45-18-81.

Certain employees retired
prior to July 1, 1962, exempt
from personal liability for services at state hospitals; cooperation in application and
claims process.
Legislative intent.
Article 6

Retiree Health Benefit Fund
45-18-100 through 45-18-105 [Repealed].

ARTICLE 1
STATE EMPLOYEES’ HEALTH INSURANCE PLAN AND POSTEMPLOYMENT HEALTH BENEFIT FUND
Cross references. — Employees’ Retirement System of Georgia, T. 47, C. 2.

PART 1
STATE EMPLOYEES’ HEALTH INSURANCE PLAN
Editor’s notes. — Ga. L. 2009, p. 49,
§ 2, effective April 21, 2009, designated
the existing Code sections in this article

(§§ 45-18-1 through 45-18-21) as Part 1 of
this article.

45-18-1. Definitions.
As used in this part, the term:
(1) ‘‘Board’’ means the Board of Community Health established
under Chapter 2 of Title 31.
(1.1) ‘‘Commissioner’’ means the commissioner of community
health.
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(2) ‘‘Employee’’ means:
(A) A person who works full time for the state and receives his
compensation in a direct payment from a department, agency, or
institution of state government; provided, however, that such term
shall not include specially classified maintenance and food service
employees of the Jekyll Island—State Park Authority hired on or
after July 1, 1987, and paid on an hourly basis;
(B) An annuitant who at the time of his or her retirement
worked full time for the state and received his or her compensation
in a direct payment from a department, agency, or institution of
state government and who draws a monthly benefit from the
Employees’ Retirement System of Georgia or the Georgia Judicial
Retirement System;
(C) A person who is appointed to an emeritus position under the
laws of this state;
(D) Members of the General Assembly;
(E) Administrative and clerical personnel of the General Assembly;
(F) District attorneys of the superior courts of this state;
(G) Assistant district attorneys of the superior courts of this
state who are appointed pursuant to Code Section 15-18-14 and
district attorneys’ investigators appointed pursuant to Code Section 15-18-14.1;
(H) A person who works full time and receives his compensation
in a direct payment from a county board of health or the county
boards of health comprising a health district or the county boards
of health receiving financial assistance from the Department of
Public Health;
(I) An annuitant who at the time of his retirement worked full
time and received his compensation in a direct payment from a
county board of health or the county boards of health comprising a
health district or the county boards of health receiving financial
assistance from the Department of Public Health;
( J) A county employee who works full time for a county department of family and children services and who receives his compensation from a county department of family and children services;
(K) An annuitant who at the time of his retirement was a county
employee who worked full time for a county department of family
and children services and who received his compensation in a
direct payment from a county department of family and children
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services and who draws a monthly benefit from either the Employees’ Retirement System of Georgia or a county employees’ retirement system;
(L) Secretaries employed by district attorneys and by judges of
the superior courts and law clerks employed by judges of the
superior courts under Code Sections 15-6-25 through 15-6-28 and
Code Sections 15-18-17 through 15-18-19.
(3) ‘‘Person who works full time’’ means an individual who works
at least 30 hours per week and whose employment is intended to be
a continuing employment. This would exclude any student, seasonal,
intermittent, or part-time employment. This would also exclude
employment intended for only a very limited duration. Notwithstanding this definition or any other provision of this part, the board may,
by regulation, make available to employees who work 17 1/2 hours or
more per week such benefits as are required to be made available to
such employees by regulations of the United States Internal Revenue
Service or any other federal authority.
(4) ‘‘Professional claim administrators’’ means any person, firm, or
corporation which has at least two years’ experience in the handling
of insurance claims and which the board has determined to be fully
qualified, financially sound, and capable of meeting all of the service
requirements of the contract of administration under such criteria as
may have been established by appropriate rules and regulations
promulgated by the board after due notice and hearing as required by
law. (Ga. L. 1961, p. 147, §§ 1, 2, 6; Ga. L. 1962, p. 51, § 1; Ga. L.
1963, p. 277, § 1; Ga. L. 1975, p. 65, § 1; Ga. L. 1975, p. 1506, § 6;
Ga. L. 1976, p. 1384, § 1; Ga. L. 1977, p. 884, § 1; Ga. L. 1979, p. 667,
§ 1; Ga. L. 1980, p. 455, § 3; Ga. L. 1980, p. 966, § 1; Ga. L. 1981, p.
425, § 1; Ga. L. 1987, p. 1035, § 1; Ga. L. 1987, p. 1337, § 2; Ga. L.
1989, p. 1148, § 1; Ga. L. 1999, p. 296, § 15; Ga. L. 2000, p. 1201, § 1;
Ga. L. 2009, p. 453, §§ 1-4, 1-7/HB 228; Ga. L. 2010, p. 878, § 45/HB
1387; Ga. L. 2011, p. 705, § 6-3/HB 214.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2009, ‘‘this part’’
was substituted for ‘‘this article’’ in the
introductory language of this Code section.
Law reviews. — For article surveying

recent legislative and judicial developments regarding Georgia’s insurance
laws, see 31 Mercer L. Rev. 117 (1979). For
article on the 2011 amendment of this
Code section, see 28 Ga. St. U.L. Rev. 147
(2011).

OPINIONS OF THE ATTORNEY GENERAL
Part-time
employees
are
not
full-time employees eligible for coverage under these statutory provisions.
1963-65 Op. Att’y Gen. p. 219.
Part-time CETA employees are not eli-

gible for the State Employee Health Insurance Plan. 1979 Op. Att’y Gen. No.
79-16.
‘‘Trainees’’ receiving a scholarship and
stipend from the State Health Depart-
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ment who do not work full-time for the
state are not eligible for coverage under
these statutory provisions. 1971 Op. Att’y
Gen. No. 71-63.
Certain court reporters ineligible.
— The court reporters for the superior
courts are not full-time state employees
receiving their compensation in a direct
payment from state funds, and therefore
such court reporters are not eligible for
inclusion under the State Employees
Health Insurance Plan. 1972 Op. Att’y
Gen. No. 72-92.

45-18-2

Assistant district attorney on leave
without pay for maternity purposes.
— A district attorney may place a state
paid assistant district attorney on a voluntary leave without pay status for maternity purposes and during that period of
time the state paid assistant district attorney would be entitled to the same benefits and coverage under the State Health
Benefit Plan as any other state employee
on a voluntary leave of absence without
pay for maternity purposes. 1983 Op. Att’y
Gen. No. U83-44.

45-18-2. Authority to establish health insurance plan; rules and
regulations; plan generally; coverage for retiring or
retired employees.
(a) The board is authorized to establish a health insurance plan for
employees of the state and to adopt and promulgate rules and regulations for its administration, subject to the limitations contained in this
part. The health insurance plan may provide for group hospitalization
and surgical and medical insurance against the financial costs of
hospitalization, surgery, and medical treatment and care and may also
include, among other things, prescribed drugs, medicines, prosthetic
appliances, hospital inpatient and outpatient service benefits, dental
benefits, vision care benefits, and medical expense indemnity benefits,
including major medical benefits.
(b) If a retiring or retired employee or the beneficiary of such retiring
or retired employee exercises eligibility under board regulations to
continue coverage under the plan and the retiring or retired employees
or the beneficiary is eligible to participate in the insurance program
operated by or on behalf of the federal government under the provisions
of 42 U.S.C.A. 1395, as amended, the coverage available under the
health insurance plan shall be subordinated to the coverage available
under such federal program. The board is authorized to promulgate
regulations to establish the premium paid by the retired employee or
beneficiary to reflect the subordination of coverage. (Ga. L. 1961, p. 147,
§ 3; Ga. L. 1980, p. 966, § 1; Ga. L. 1989, p. 1148, § 2; Ga. L. 2010, p.
878, § 45/HB 1387.)
Law reviews. — For article, ‘‘Must
Government Contractors ‘Submit’ to Their
Own Destruction?: Georgia’s Trade Secret
Disclosure
Exemption
and
United

HealthCare of Georgia, Inc. v. Georgia
Department of Community Health,’’ see
60 Mercer L. Rev. 825 (2009).
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OPINIONS OF THE ATTORNEY GENERAL
Insurance Commissioner has the
authority to require that a coordination of benefits endorsement to the employee group policy covering employees of
the State of Georgia be filed with and
approved by the Insurance Commissioner
prior to its issuance to the master policy
holder, the State Employee Health Insurance Plan. 1968 Op. Att’y Gen. No. 68-512.
Amount of employer contribution.
— The statutory authority of the State
Personnel Board and the Governor to set
the employer contribution is no longer
constrained by a percentage cap in general law. However, the authority is constrained by the health plan statute itself

to require the board to set the contribution for the year within amounts made
available by the appropriations act. 1989
Op. Att’y Gen. No. 89-3.
When the board sets the employer contribution, it must take into account the
budget, which in June has been finalized
by enactment of the new appropriations
act. When the rate is set, employers in
state government must pay it, but they
know before the fiscal year commences
that the rate will be, and it must be,
consistent with the overall budget as set
by the appropriations act. 1989 Op. Att’y
Gen. No. 89-3.

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 127 et seq., § 147 et seq.,
§ 223 et seq.

C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 15, 16,
207-227.

45-18-3. Design of plan.
The health insurance plan shall be designed by the board to:
(1) Provide a reasonable relationship between the hospital, surgical, and medical benefits to be included and the expected distribution
of expenses of each such type to be incurred by the covered employees
and dependents; and
(2) Include reasonable controls, which may include deductible and
reinsurance provisions applicable to some or all of the benefits, to
reduce unnecessary utilization of the various hospital, surgical, and
medical services to be provided and to provide reasonable assurance
of stability in future years of the plan. (Ga. L. 1961, p. 147, § 5.)
45-18-4. Expenses not to be covered by plan.
The health insurance plan shall not include expenses incurred by or
on account of an individual prior to the effective date of the plan;
expenses for services received for injury or sickness due to war or any
act of war, whether declared or undeclared, which war or act of war
shall have occurred after the effective date of this plan; expenses for
which the individual is not required to make payment; expenses to the
extent of benefits provided under any employer group plan other than
this plan in which the state participates in the cost thereof; expenses for
abortion services except to the extent permitted under the state health
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benefit plan approved by the board as such plan existed on January 1,
2014; and such other expenses as may be excluded by regulations of the
board. For purposes of this Code section, the term ‘‘abortion’’ shall have
the same meaning as provided in Code Section 31-9A-2. (Ga. L. 1961, p.
147, § 4; Ga. L. 1966, p. 279, § 1; Ga. L. 1980, p. 966, § 2; Ga. L. 2014,
p. 349, § 2/SB 98.)
The 2014 amendment, effective April
21, 2014, inserted ‘‘expenses for abortion
services except to the extent permitted
under the state health benefit plan approved by the board as such plan existed
on January 1, 2014;’’ near the end of the
first sentence and added the second sentence.
Editor’s notes. — Ga. L. 2014, p. 349,
§ 3/SB 98, not codified by the General
Assembly, provides that: ‘‘The General As-

sembly, by joint resolution, may appoint
one or more of its members who sponsored
or cosponsored this Act in his or her official capacity to intervene as a matter of
right in any case in which the constitutionality of this Act or any portion thereof
is challenged.’’
Law reviews. — For article on the
2014 amendment of this Code section, see
31 Ga. St. U.L. Rev. 177 (2014).

RESEARCH REFERENCES
ALR. — National Service Life Insurance Act, 153 ALR 1413; 155 ALR 1445;

156 ALR 1445; 157 ALR 1445; 158 ALR
1445.

45-18-5. County officers and employees.
(a) The board is authorized to contract with the various counties of
this state for the inclusion of the employees of any county within any
health insurance plan or plans established under this part. The various
counties of this state are authorized to contract with the board as
provided in this Code section. In the event that any such contract is
entered into, it shall be the duty of any counties so contracting to deduct
from the salary or other compensation of its employees such payment as
may be required under any health insurance plan and to remit the same
to the board for inclusion in the health insurance fund. In addition, it
shall be the duty of such county or counties to make the employer
contributions required for the operation of such plan or plans. Should
such county or counties fail to remit such deductions or such employer
contributions, the commissioner may, upon written notice to such
county or counties, terminate the coverage for such employees as of the
day following the last day for which such deductions or such employer
contributions were remitted to the board. Coverage may be reinstated
upon the tender of any such deductions or employer contributions not
previously remitted.
(b) County officials may elect to be included in a health insurance
plan, health maintenance organization, or other health benefits plan
offered or provided by a county for its county officials or any health plan
or plans established under this part. The governing authority of a
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county may elect by majority vote to provide for payment in a uniform
manner of any portion, all, or none of the employer contributions for or
required premiums or payments due from the county officials or former
county officials who under this Code section are eligible for inclusion in
the health plan or plans established under this part. The board is
authorized to contract with the County Officers Association of Georgia
on behalf of the various counties of this state for the inclusion in any
health insurance plan or plans established under this part of officials,
spouses, and dependents of officials serving in one or more of the
following capacities: probate judge, sheriff, tax commissioner or tax
collector, clerk of the superior court, full-time or part-time state court
judge, solicitor, state court clerk, or solicitor-general, chief magistrate,
juvenile court judge, or members of the county governing authority and
officials, spouses, and dependents of officials leaving office on or after
December 31, 1996, who have served at least 12 years in one or more of
the following capacities: probate judge, sheriff, tax commissioner or tax
collector, clerk of the superior court, full-time or part-time state court
judge, solicitor, state court clerk, or solicitor-general, chief magistrate,
juvenile court judge, or members of the county governing authority. The
County Officers Association of Georgia is authorized to contract with
the board as provided in this Code section. In the event that such a
contract is entered into, it shall be the duty of the County Officers
Association of Georgia to collect from the various counties of this state
with which it has contracted under this subsection and remit to the
board such payment as may be required under any health insurance
plan for inclusion in the health insurance fund. The County Officers
Association of Georgia may add a reasonable fee to the premiums
required under the plan to cover necessary administrative costs. In
addition, it shall be the duty of the County Officers Association of
Georgia to maintain and remit to the board accurate records of official,
dependent, and other information required by the board to administer
this Code section. Should the County Officers Association of Georgia fail
to remit such payment, the commissioner may, upon written notice to
the County Officers Association of Georgia, terminate the coverage for
such officials as of the day following the last day for which such
payment was remitted to the board. Coverage may be reinstated upon
the tender of any such deductions or employer contributions not
previously remitted.
(c) The various counties of this state are authorized to contract with
the County Officers Association of Georgia for the inclusion in any
health insurance plan or plans established under this part of officials,
spouses, and dependents of officials serving in one or more of the
following capacities: probate judge, sheriff, tax commissioner or tax
collector, clerk of the superior court, full-time or part-time state court
judge, solicitor, or solicitor-general, chief magistrate, juvenile court
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judge, or members of the county governing authority and officials,
spouses, and dependents of officials leaving office on or after December
31, 1996, who have served at least 12 years in one or more of the
following capacities: probate judge, sheriff, tax commissioner or tax
collector, clerk of the superior court, full-time or part-time state court
judge, solicitor, state court clerk, or solicitor-general, chief magistrate,
juvenile court judge, or members of the county governing authority. The
County Officers Association of Georgia is authorized to contract with
the various counties of the state as provided in this Code section. In the
event that any such contracts are entered into, it shall be the duty of
any counties so contracting to deduct from the salary or other compensation of its officials and otherwise collect from former officials such
payment as may be required under any health insurance plan and to
remit the same to the County Officers Association of Georgia for
payment to the board. To the extent employer contributions are not
fully made by a county, it shall be the duty of the covered officials and
former officials to make such employer contributions required on their
behalf for the operation of such plan or plans. Should the County
Officers Association of Georgia fail to remit such payment, the commissioner may, upon written notice to the County Officers Association of
Georgia, terminate the coverage for such officials as of the day following
the last day for which such payment was remitted to the board.
Coverage may be reinstated upon the tender of any such deductions or
employer contributions not previously remitted.
(c.1) Any local board of education may elect for members thereof and
their spouses and dependents to be included in any health plan or plans
established under Code Section 20-2-918. It shall be the duty of any
local boards of education so electing to deduct from the salary or other
compensation of its members such payment as may be required under
paragraph (1) of subsection (b) of Code Section 20-2-55 and to remit the
same to the health insurance fund created under Code Section
20-2-918. Should any local board of education fail to remit such
payment to the board, the provisions of subsection (b) of Code Section
20-2-920 shall be applicable to such nonpayment.
(d) In administering this Code section, it shall be the responsibility
of the board to develop rates for coverage based on the actual claims
experience of the individuals covered by this Code section. The board
shall require a bond satisfactory to the commissioner to assure the
contractual performance of any entities with which it contracts under
this Code section.
(e) Nothing in this Code section shall preclude the exercise of any
options or rights otherwise available to such county officers or members
of local boards of education under other state or federal laws which
relate to extension or continuation of health benefits. (Ga. L. 1972, p.
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726, § 1; Ga. L. 1997, p. 857, § 1; Ga. L. 1998, p. 128, § 45; Ga. L. 1999,
p. 81, § 45; Ga. L. 1999, p. 813, § 2; Ga. L. 2001, p. 1071, § 2; Ga. L.
2002, p. 841, § 2; Ga. L. 2006, p. 188, § 1/HB 1372; Ga. L. 2010, p. 878,
§ 45/HB 1387.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1999, punctuation was revised in subsections (b) and (c)
and ‘‘Code’’ was capitalized in the last
sentence of subsection (d).
Editor’s notes. — Ga. L. 1999, p. 813,
§ 3, not codified by the General Assembly,
provides that: ‘‘Nothing herein shall be

construed to allow county officials or local
school board officials to be included in the
state employee’s health insurance plan
except that the appropriate agencies of
state government may provide administrative services, only, for county officials
and local school officials participating in
various plans.’’

45-18-5.1. Licensed blind or otherwise seriously disabled vendors.
The Georgia Vocational Rehabilitation Agency is authorized to contract with the Georgia Cooperative Services for the Blind, Inc., a
nominee agent designated by the Georgia Vocational Rehabilitation
Agency, for the inclusion of licensed blind persons or other persons with
disabilities operating a vending facility in accordance with Article 2 of
Chapter 9 of Chapter 49 within any health insurance plan or plans
established under this part. In the event any contract is entered into, it
shall be the duty of the Georgia Cooperative Services for the Blind, Inc.,
to deduct the payment required under the plan from the earnings or
other compensation of licensed blind persons or other persons with
disabilities and remit it to the Georgia Vocational Rehabilitation
Agency for inclusion in the health insurance fund. In addition, it shall
be the duty of the Georgia Cooperative Services for the Blind, Inc., to
make the employer contributions required for the operation of such
plan or plans. Should the Georgia Cooperative Services for the Blind,
Inc., fail to remit such deductions or such employer contributions
through the Georgia Vocational Rehabilitation Agency, the board may,
upon written notice to the Georgia Cooperative Services for the Blind,
Inc., terminate the coverage for such employees as of the day following
the last day for which such deductions or such employer contributions
were remitted to the board. Coverage may be reinstated upon the
tender of any such deductions or employer contributions not previously
remitted. (Ga. L. 1981, p. 120, § 1; Ga. L. 1982, p. 833, § 2; Ga. L. 2000,
p. 1137, § 7; Ga. L. 2006, p. 188, § 2/HB 1372; Ga. L. 2010, p. 878,
§ 45/HB 1387; Ga. L. 2012, p. 303, §§ 3, 7/HB 1146.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2000, ‘‘Article 2’’

was substituted for ‘‘Article 3’’ in the first
sentence.
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45-18-5.2. Sheltered employment center employees.
The board is authorized to contract with public and private nonprofit
sheltered employment centers which contract with or employ persons
within the Georgia Vocational Rehabilitation Agency and the Department of Behavioral Health and Developmental Disabilities for the
inclusion of employees working in the sheltered employment centers
within any health insurance plan or plans established under this part.
The board is authorized to adopt regulations for entering into any
contract. In the event any contract is entered into, it shall be the duty
of the sheltered employment center to remit any funds that may be
deducted from the earnings or other compensation of such sheltered
employees for inclusion in the health insurance fund. In addition, it
shall be the duty of the sheltered employment center to make the
employer contributions required for the operation of such plan or plans.
Should the sheltered employment center fail to remit such deductions
or such employer contributions to the board, the commissioner may,
upon written notice to the sheltered employment center, terminate the
coverage for such employees as of the day following the last day for
which such deductions or such employer contributions were remitted to
the board. Coverage may be reinstated upon the tender of any such
deductions or employer contributions not previously remitted. (Code
1981, § 45-18-5.2, enacted by Ga. L. 1984, p. 720, § 1; Ga. L. 1988, p.
13, § 45; Ga. L. 2000, p. 1137, § 2; Ga. L. 2002, p. 1324, § 1-21; Ga. L.
2006, p. 188, § 3/HB 1372; Ga. L. 2009, p. 453, § 3-4/HB 228; Ga. L.
2010, p. 878, § 45/HB 1387; Ga. L. 2012, p. 303, § 3/HB 1146.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1987, ‘‘Mental
Health, Mental Retardation and Sub-

stance Abuse’’ was substituted for ‘‘Mental
Health and Mental Retardation’’ in the
first sentence.

45-18-6. Contracts to provide insurance benefits; invitation of
proposals; reinsurance agreements; issuance of certificates of coverage; redetermination of contracts;
self-insurance plans; contracts for administrative services; contracts with health maintenance organizations.
(a) The board is authorized to execute a contract or contracts to
provide the benefits under the plan of health insurance benefits
determined upon in accordance with this part. Such contract or contracts may be executed with one or more corporations licensed to
transact accident and health insurance business in this state. All of the
benefits to be provided under this part may be included in one or more
similar contracts or the benefits may be classified into different types,
with each type included under one or more similar contracts issued by
the same or different companies. A reasonable time before entering into
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any insurance contract provided for in this Code section, the board shall
invite proposals from such qualified insurers as in the opinion of the
board would desire to accept any part of the insurance coverage
authorized by this part.
(b) The board may arrange with any corporation licensed to transact
accident and health insurance business in this state, which corporation
issued any such contract, to reinsure portions of such contract with any
other such corporation which elected to be a reinsurer and is legally
competent to enter into a reinsurance agreement. The board may
designate one or more of such corporations as the administering
corporation or corporations. Each employee who is covered under any
such contract or contracts shall receive a certificate setting forth the
benefits to which the employee and his dependents are entitled thereunder, stating to whom such benefits shall be payable, stating to whom
claims should be submitted, and summarizing the provisions of the
contract principally affecting the employee and his dependents. Such
certificate shall be in lieu of the certificate which the corporation or
corporations issuing such contract or contracts would otherwise issue.
The corporations eligible to participate as reinsurers, and the amount of
coverage under the contract or contracts to be allocated to each issuing
corporation or reinsurer, may be redetermined by the board for and in
advance of any contract year after the first year and with any modifications thereof it deems appropriate to carry out the intent of reinsuring portions of the coverage, subject to such limitations as set forth in
this part. At the end of any contract year the board may discontinue any
contract or contracts it has executed with any corporation or corporations and replace it or them with a contract or contracts with any other
corporation or corporations meeting the requirements of this Code
section; or the board may, at its discretion, establish a self-insured plan
in whole or in part.
(c) Notwithstanding any other provision of this part to the contrary,
the board is authorized to execute a contract or contracts with one or
more insurers authorized to transact accident and sickness insurance
in this state or with one or more hospital service nonprofit corporations,
nonprofit medical service corporations, or health care corporations or
with one or more professional claim administrators authorized or
licensed to transact business in this state or with one or more independent adjusting firms with employees who are licensed as independent
adjusters pursuant to Article 1 of Chapter 23 of Title 33 to provide
administrative services in connection with a self-insured health insurance plan for state employees.
(d) The board may contract with any health maintenance organization qualified to conduct business in this state pursuant to Chapter 21
of Title 33, relating to health maintenance organizations, which orga510
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nization provides evidence that it is qualified to operate as a health
maintenance organization in accordance with the rules and regulations
issued by the secretary of the Department of Health and Human
Services of the United States; or the board may contract with any other
corporation licensed under Title 33, which corporation is authorized by
law to provide the same types of benefits which are provided by such
health maintenance organizations. (Ga. L. 1961, p. 147, § 6; Ga. L.
1976, p. 1384, § 1; Ga. L. 1977, p. 884, § 1; Ga. L. 1980, p. 966, § 1; Ga.
L. 1993, p. 91, § 45; Ga. L. 2010, p. 878, § 45/HB 1387.)
Law reviews. — For article, ‘‘Must
Government Contractors ‘Submit’ to Their
Own Destruction?: Georgia’s Trade Secret
Disclosure
Exemption
and
United

HealthCare of Georgia, Inc. v. Georgia
Department of Community Health,’’ see
60 Mercer L. Rev. 825 (2009).

OPINIONS OF THE ATTORNEY GENERAL
Contract for administrative services. — The State Personnel Board is
authorized to enter into a contract with an
organization to have them act as administrator for the board should the board
decide to change from an insured to a
self-insured health insurance program.
1972 Op. Att’y Gen. No. 72-44.
The State Health Benefit Plan is not
subject to the State Insurance Code,
and neither the State Personnel Board
nor the entity administering self-insured
plans for the State Personnel Board would

be subject to any administrative fines or
sanctions under the State Insurance Code
for administration of such plans. 1982 Op.
Att’y Gen. No. 82-70.
Procurement of health insurance
contracts. — The State Personnel Board,
and not the Department of Administrative
Services, has the exclusive authority to
contract with health maintenance organizations for health insurance benefits for
state employees and public school teachers under the State Health Benefit Plan.
1987 Op. Att’y Gen. No. 87-32.

45-18-7. Retiring employees, spouses, and dependents.
The contract or contracts shall provide for health insurance for
retiring state employees and their spouses and dependent children, as
defined by the regulations of the board, on such terms as the board may
deem appropriate; and the board may authorize the inclusion in the
plan of the employees and retiring employees of state authorities
covered by the Employees’ Retirement System of Georgia and their
spouses and dependent children, as defined by the regulations of the
board. Any state authority participating in the plan shall be required to
pay the same rate of contribution paid by the state. The board shall
adopt regulations prescribing the conditions under which an employee
or retiring employee may elect to participate in or withdraw from the
plan. (Ga. L. 1961, p. 147, § 7; Ga. L. 1987, p. 1005, § 1; Ga. L. 2002,
p. 1473, § 1; Ga. L. 2015, p. 422, § 5-98/HB 310.)
The 2015 amendment, effective July
1, 2015, deleted the subsection (a) designation; and deleted former subsection (b),

which read: ‘‘Employees of the state-wide
probation system administered by the Department of Corrections who were em-
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ployees of a county probation system of a
county having a population of 800,000 or
more according to the United States decennial census of 2000 or any future such
census and who were members of a local
retirement system and had ten or more
years of creditable service under the local
retirement system at the time the county
probation system became a part of the
state-wide probation system shall be eligible to continue coverage under the
health insurance plan for the state employees upon retirement from a local retirement system by paying a premium set
by the board. Such retired persons shall

45-18-7.1

be eligible to enroll their spouses and
eligible dependents in accordance with the
regulations of the board. Such retirees
shall be treated in the same manner as
other retirees eligible to continue coverage
under the Employees’ Retirement System
of Georgia. The board may promulgate
and adopt rules and regulations governing
continuance and discontinuance of coverage for such retired persons and their
spouses and eligible dependents.’’
Law reviews. — For article on the
2015 amendment of this Code section, see
32 Ga. St. U.L. Rev. 231 (2015).

OPINIONS OF THE ATTORNEY GENERAL
Ineligible employees of state authority. — Stone Mountain Memorial Association is an authority of the state, and
association employees, being employees of
a state authority not covered by the Employees Retirement System of Georgia, do
not meet the eligibility requirements set
forth in this section. 1975 Op. Att’y Gen.
No. 75-6.1.

Withdrawal from plan. — The State
Personnel Board can adopt a regulation
providing for a method by which state
employees can withdraw from the State
Health Insurance Plan after their initial
employment. 1969 Op. Att’y Gen. No.
69-502.

45-18-7.1. Employees of the Georgia Development Authority.
The board is authorized to contract with the Georgia Development
Authority for the inclusion in any health insurance plan or plans
established under this part of the employees and retiring employees of
the Georgia Development Authority and their spouses and dependent
children, as defined by the regulations of the board. It shall be the duty
of the Georgia Development Authority to deduct from the salary or
other remuneration of its employees such payment as may be required
under the board’s regulations. In addition, it shall be the duty of the
Georgia Development Authority to make the employer contributions
required for the operation of such plan or plans. Should the Georgia
Development Authority fail to remit such deductions or such employer
contributions to the board, the commissioner may, upon written notice
to the Georgia Development Authority, terminate the coverage for such
employees as of the day following the last day for which such deductions
or such employer contributions were remitted to the board. Coverage
may be reinstated upon the tender of any such deductions or employer
contributions not previously remitted. (Code 1981, § 45-18-7.1, enacted
by Ga. L. 1984, p. 543, § 1; Ga. L. 2006, p. 188, § 4/HB 1372; Ga. L.
2010, p. 878, § 45/HB 1387.)
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45-18-7.2. Agrirama Development Authority employees.
Reserved. Repealed by Ga. L. 2011, p. 752, § 45(6)/HB 142, effective
May 13, 2011.
Editor’s notes. — This Code section
was based on Code 1981, § 45-18-7.2, enacted by Ga. L. 1987, p. 662, § 1; Ga. L.

2006, p. 188, § 5/HB 1372; Ga. L. 2010, p.
878, § 45/HB 1387.

45-18-7.3. Employees of Peace Officers’ Annuity and Benefit
Fund, Georgia Firefighters’ Pension Fund, and Sheriffs’ Retirement Fund of Georgia, spouses, and dependent children.
The board is authorized to contract with the Peace Officers’ Annuity
and Benefit Fund, Georgia Firefighters’ Pension Fund, and the Sheriffs’
Retirement Fund of Georgia for the inclusion in any health insurance
plan or plans established under this part of the employees and retiring
employees of said Peace Officers’ Annuity and Benefit Fund, Georgia
Firefighters’ Pension Fund, and Sheriffs’ Retirement Fund of Georgia
and their spouses and dependent children, as defined by the regulations
of the board. It shall be the duty of said Peace Officers’ Annuity Benefit
Fund, Georgia Firefighters’ Pension Fund, and Sheriffs’ Retirement
Fund of Georgia to deduct from the salary or other remuneration of
their employees such payment as may be required under the board’s
regulations. In addition, it shall be the duty of said Peace Officers’
Annuity and Benefit Fund, Georgia Firefighters’ Pension Fund, and
Sheriffs’ Retirement Fund of Georgia to make the employer contributions required for the operation of such plan or plans. Should the Peace
Officers’ Annuity and Benefit Fund, Georgia Firefighters’ Pension Fund,
or Sheriffs’ Retirement Fund of Georgia fail to remit such deductions or
such employer contributions to the board, the commissioner may, upon
written notice to the Peace Officers’ Annuity and Benefit Fund, Georgia
Firefighters’ Pension Fund, or Sheriffs’ Retirement Fund of Georgia, as
the case may be, terminate the coverage for such employees as of the
day following the last day for which such deductions or such employer
contributions were remitted to the board. Coverage may be reinstated
upon the tender of any such deductions or employer contributions not
previously remitted. (Code 1981, § 45-18-7.3, enacted by Ga. L. 1988, p.
766, § 1; Ga. L. 1997, p. 857, § 2; Ga. L. 1997, p. 1375, § 1; Ga. L. 2006,
p. 188, § 6/HB 1372; Ga. L. 2010, p. 878, § 45/HB 1387.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1988, ‘‘of Geor-

gia’’ was deleted following ‘‘Benefit Fund’’
near the beginning of the first sentence.
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45-18-7.4. Employees of Hazardous Waste Management Authority.
Reserved. Repealed by Ga. L. 2002, p. 415, § 45, effective April 18,
2002.
Editor’s notes. — This Code section
was based on Ga. L. 1989, p. 490, § 1.

45-18-7.5. Employees of Georgia Housing and Finance Authority, spouses, and dependent children.
The board is authorized to contract with the Georgia Housing and
Finance Authority for the inclusion in any health insurance plan or
plans established under this part of the employees and retiring employees of the Georgia Housing and Finance Authority and their spouses
and dependent children, as defined by the regulations of the board. It
shall be the duty of the Georgia Housing and Finance Authority to
deduct from the salary or other remuneration or otherwise collect such
payment from its qualified employees, retired employees, or dependents
as may be required under the board’s regulations. In addition, it shall
be the duty of the Georgia Housing and Finance Authority to make the
employer contributions required for the operation of such plan or plans.
Should the Georgia Housing and Finance Authority fail to remit such
deductions or such employer contributions to the board, the commissioner may, upon written notice to the Georgia Housing and Finance
Authority, terminate the coverage for such employees as of the day
following the last day for which such deductions or such employer
contributions were remitted to the board. Coverage may be reinstated
upon the tender of any such deductions or employer contributions not
previously remitted. (Code 1981, § 45-18-7.5, enacted by Ga. L. 1995, p.
573, § 1; Ga. L. 2006, p. 188, § 7/HB 1372; Ga. L. 2010, p. 878, § 45/HB
1387.)
45-18-7.6. Employees of Georgia-Federal State Inspection Service, spouses, and dependent children.
The board is authorized to contract with the Georgia-Federal State
Inspection Service for the inclusion in any health insurance plan or
plans established under this part of the state employees of, retiring
employees of, and employees who retired under the Employees’ Retirement System of Georgia on or before July 1, 2000, from the
Georgia-Federal State Inspection Service and their spouses and dependent children, as defined by the regulations of the board. It shall be the
duty of the Georgia-Federal State Inspection Service to deduct from the
salary or other remuneration or otherwise collect such payment from its
qualified employees or dependents as may be required under the
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board’s regulations. In addition, it shall be the duty of the
Georgia-Federal State Inspection Service to make the employer contributions required for the operation of such plan or plans. Should the
Georgia-Federal State Inspection Service fail to remit such deductions
or such employer contributions to the board, the commissioner may,
upon written notice to the Georgia-Federal State Inspection Service,
terminate the coverage for such employees as of the day following the
last day for which such deductions or such employer contributions were
remitted to the board. Coverage may be reinstated upon the tender of
any such deductions or employer contributions not previously remitted.
(Code 1981, § 45-18-7.6, enacted by Ga. L. 2000, p. 1411, § 1; Ga. L.
2001, p. 1032, § 1; Ga. L. 2006, p. 188, § 8/HB 1372; Ga. L. 2010, p. 878,
§ 45/HB 1387.)
Law reviews. — For note on the 2001
amendment to this Code section, see 18
Ga. St. U.L. Rev. 270 (2001).

45-18-7.7. Employees and dependents of critical access hospitals in health plans.
(a) The board is authorized to contract with any public or nonprofit
critical access hospital that meets such requirements as the department may establish for the inclusion of the employees and dependents
of such critical access hospitals in any health plan established under
this part. It shall be the duty of such critical access hospital to deduct
from the salary or other remuneration or otherwise collect such
payment from its qualified employees as may be required under the
board’s regulations. In addition, it shall be the duty of such critical
access hospital to make the employer contributions required for the
operation of such plan. Should any critical access hospital fail to remit
such deductions or such employer contributions to the board, the
commissioner may, upon written notice to such critical access hospital,
terminate the coverage for such employees as of the day following the
last day for which such deductions or such employer contributions were
remitted to the board. Coverage may be reinstated upon the tender of
any such deductions or employer contributions not previously remitted.
(b) The board is authorized to contract with any federally qualified
health center, as defined in Section 1395x(aa)(4) of Title 42 of the
United States Code Annotated, that meets such requirements as the
department may establish for the inclusion of the employees and
dependents of such federally qualified health centers in any health plan
established under this part. It shall be the duty of the federally
qualified health center to deduct from the salary or other remuneration
or otherwise collect such payment from its qualified employees as may
be required under the board’s regulations. In addition, it shall be the
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duty of such federally qualified health center to make the employer
contributions required by the board for the operation of such plan. The
department shall make a determination, no later than January 1, 2005,
as to whether a federally qualified health center is an agency or
instrumentality of the State of Georgia. In the event that the department determines that such centers are agencies or instrumentalities of
the State of Georgia, then all employees and dependents of such centers
shall be eligible for inclusion in the state employees’ health insurance
plan. Should any such federally qualified health center fail to remit
such deductions or such employer contributions to the board, the
commissioner may, upon written notice to such federally qualified
health center, terminate the coverage for such employees as of the day
following the last day for which such deductions or such employer
contributions were remitted to the board. Coverage may be reinstated
upon the tender of any such deductions or employer contributions not
previously remitted.
(c) The authority granted to the board pursuant to Code Sections
45-18-5.1, 45-18-5.2, 45-18-7.1, 45-18-7.3, 45-18-7.5, and 45-18-7.6; by
this Code section; or by any other provision of this part may be
exercised only upon a determination by the department that the
employer is an agency or instrumentality of the State of Georgia or, if
the department determines that such entities are not agencies or
instrumentalities of the State of Georgia, then employees and dependents of such entities may be included in the state employees’ health
insurance plan up to the point that such health plan would not be able
to retain its exempt status under the federal Employee Retirement
Income Security Act of 1974. (Code 1981, § 45-18-7.7, enacted by Ga. L.
2001, p. 1240, § 6-1; Ga. L. 2004, p. 444, § 3; Ga. L. 2006, p. 188,
§ 9/HB 1372; Ga. L. 2010, p. 878, § 45/HB 1387; Ga. L. 2011, p. 752,
§ 45/HB 142.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2004,
‘‘45-18-7.6; by this Code section;’’ was substituted for ‘‘45-18-7.6, by this Code section,’’ in subsection (c).
Editor’s notes. — Ga. L. 2004, p. 444,
§ 1, not codified by the General Assembly,
provides that: ‘‘The General Assembly
finds that federally qualified health centers, as defined in Section 1395x(aa)(4) of
Title 42 of the United States Code Annotated, promote and preserve the provision
of primary care to the residents of Georgia, particularly residents in rural areas
of Georgia. Steps must be taken to promote the continued existence of the feder-

ally qualified health centers in order to
promote the availability of primary health
care to Georgia’s rural citizens.’’
Ga. L. 2004, p. 444, § 2, not codified by
the General Assembly, provides that: ‘‘The
General Assembly further finds that the
state employees’ health insurance plan is
a governmental plan exempt from the
regulatory requirements of the Employee
Retirement Income Security Act of 1974
and declares that it is the public policy of
the State of Georgia that the Board of
Community Health take all steps necessary and proper to ensure that said exemption is retained by the state.’’
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45-18-7.8. Employees of the Georgia Student Finance Authority.
The board is authorized to contract with the Georgia Student Finance
Authority for the inclusion in any health insurance plan or plans
established under this part of the employees of the Georgia Student
Finance Authority and their spouses and dependent children, as
defined by the regulations of the board. It shall be the duty of the
Georgia Student Finance Authority to deduct from the salary or other
remuneration of its employees such payment as may be required under
the board’s regulations. In addition, it shall be the duty of the Georgia
Student Finance Authority to make the employer contributions required for the operation of such plan or plans. (Code 1981, § 45-18-7.8,
enacted by Ga. L. 2010, p. 858, § 1/SB 363.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2010, ‘‘this part’’

was substituted for ‘‘this article’’ in the
first sentence of this Code section.

45-18-8. Right of employees to secure coverage for spouse and
dependents; regulations.
Upon agreeing to pay his contribution to the cost of such coverage,
each employee shall be entitled to have his spouse and dependent
children, as defined by the regulations of the board, included in the
coverage. The board shall adopt regulations governing the discontinuance and resumption by employees of coverage for dependents. (Ga. L.
1961, p. 147, § 8.)
RESEARCH REFERENCES
Am. Jur. 2d. — 43 Am. Jur. 2d, Insurance, § 467 et seq.

C.J.S. — 30
Employee, § 176.

C.J.S.,

Employer-

45-18-9. Continuation of coverage for spouse or dependents of
deceased employees; resumption of coverage; payment
of contributions; regulating continuance, discontinuance, and resumption of coverage.
(a) At the time of death of any employee, annuitant, or other person
who is the primary or principal beneficiary of said contract or contracts
for health insurance and who dies on or after March 1, 1966, having at
least 13 years and four months of creditable service as determined
pursuant to Chapter 2 of Title 47, any spouse or dependent child or
children included in the coverage of the contract or contracts for health
insurance as provided in this part may be entitled to continue such
coverage upon agreeing to pay contributions to the cost of such coverage
as may be provided by rules and regulations of the board. The board
shall be authorized to promulgate and adopt rules and regulations
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governing the continuance, discontinuance, and resumption of coverage
by any such spouse or dependent child or children.
(b) At the time of death of any employee, annuitant, or other person
who was the primary or principal beneficiary of said contract or
contracts for health insurance and who died during the period from
July 1, 1962, to and including April 30, 1966, any spouse or dependent
child or children included in the coverage of the contract or contracts for
health insurance as provided in this part may be entitled to resume
such coverage upon agreeing to pay contributions to the cost of such
coverage as may be provided by rules and regulations of the board. The
board may promulgate and adopt rules and regulations governing the
resumption, continuance, and discontinuance of coverage by any such
spouse or dependent child or children.
(c) At the time of death of any employee, annuitant, or other person
who is the primary or principal beneficiary of said contract or contracts
for health insurance pursuant to Chapter 8 of Title 47, or as determined
pursuant to Chapter 9, 12, or 13 of Title 47, any annuitant included in
the coverage of the contract or contracts for health insurance as
provided in this part may be entitled to continue such coverage upon
agreeing to pay contributions to the cost of such coverage as may be
provided by rules and regulations of the board. The board shall be
authorized to promulgate and adopt rules and regulations governing
the continuance, discontinuance, and resumption of coverage by any
such spouse or dependent child or children.
(d) The surviving spouse and covered dependents of any retired
employee who are included in the contract or contracts for health
insurance coverage under this part shall be eligible to continue such
coverage after the death of the retired employee upon agreeing to pay
employee premiums for such coverage in accordance with the rules and
regulations of the board. The board is authorized and directed to
promulgate and adopt rules and regulations governing the continuance,
discontinuance, or resumption of coverage by any such surviving spouse
and covered dependents. This subsection shall not apply unless the
parties have been married at least one full year prior to the death of the
retired employee; and coverage shall cease for the covered spouse upon
the occurrence of any event, other than the death of the retired
employee, which would render the surviving spouse ineligible for
continued coverage under the contract. For purposes of the immediately
preceding sentence relating to covered spouses, the remarriage of the
surviving spouse shall be considered to be the same as a divorce from
the retired employee for purposes of determining the spouse’s eligibility.
(e) If any employee of this state is killed while acting within the
scope of his or her employment or receives bodily injury while acting
within the scope of his or her employment that directly results in death
thereafter, eligible dependents may continue coverage, provided that:
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(1) The deceased employee was the primary or principal beneficiary of any contract or contracts for health insurance established
under this part;
(2) At the time of death, the employee included his or her eligible
dependents under such contract or contracts for health insurance;
(3) At the time of death, the employee maintained continuous
coverage during the period between injury and death;
(4) The eligible dependents agree to pay the contributions to the
cost of such coverage; and
(5) The eligible dependents pay such contributions in accordance
with the rules and regulations promulgated and adopted by the board
governing the continuance, discontinuance, and resumption of coverage by such eligible dependents; provided, however, that, on and after
May 11, 2011, any eligible dependents of a deceased employee of this
state killed in the line of duty who are receiving continued coverage
or who elect to continue coverage pursuant to this subsection shall be
entitled to continue such coverage under the health insurance plan
established pursuant to this part upon agreeing to pay contributions
at the same rate as required for state employees and in compliance
with the rules and regulations governing such coverage. (Ga. L. 1966,
p. 279, § 2; Ga. L. 1978, p. 1927, § 1; Ga. L. 1980, p. 9, § 1; Ga. L.
1980, p. 94, § 1; Ga. L. 1981, p. 983, §§ 1, 3; Ga. L. 2000, p. 1411, § 2;
Ga. L. 2010, p. 878, § 45/HB 1387; Ga. L. 2011, p. 478, § 1/HB 107.)
Code Commission notes. — Pursuant
to Code Section § 28-9-5, in 2011, ‘‘May

11, 2011’’ was substituted for ‘‘the effective
date of this clause’’ in paragraph (e)(5).

45-18-10. Right of continuation of coverage for former employees; payment of premiums; establishment of terms and
conditions by board; appointment as United States
attorney.
(a) Any other provision of this part to the contrary notwithstanding,
on and after July 1, 1978, any employee who resigns from employment
or who fails to be reelected or who does not seek reelection to office and
who at the time he or she leaves office or employment has completed
eight or more years of service as an employee, as defined in Code
Section 45-18-1, shall be entitled to continue full coverage and participation, including coverage for his or her spouse and dependent
children, in the health insurance plan upon the payment of a monthly
premium to be fixed by the board; and, in addition thereto, any member
of the General Assembly who ceases to hold office as such at any time
after July 1, 1981, and who was eligible to retire at the time of leaving
office, except for the attainment of retirement age, pursuant to a public
retirement system created by law to which the General Assembly
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appropriates funds, and who does not withdraw employee contributions
from such public retirement system, shall be entitled to continue full
coverage and participation, including coverage for the spouse and
dependent children of such person, in the health insurance plan by
continuing to pay to the board the monthly premium which is paid by
an active state employee. The first monthly premium provided for in
this Code section must be paid within 30 days following receipt of a
notice of premium to be sent to such person by the board. If such
premium is not paid within such time limit, such insurance coverage
shall be canceled and such person shall not again be eligible to
participate in such plan. This Code section shall not affect the rights
otherwise available under this part to retired employees and their
spouses and dependents. The board is authorized to establish terms
and conditions for participation which the board shall deem appropriate and which are not in conflict with this Code section.
(b) Subject to such rules as the office may establish, any district
attorney or assistant district attorney who ceases to hold office as such
in order to accept appointment as a United States attorney or assistant
United States attorney, who was eligible to retire at the time of leaving
office, except for the attainment of retirement age, pursuant to a public
retirement system created by law to which the General Assembly
appropriates funds, and did not withdraw employee contributions from
such public retirement system, who declines coverage under this plan
in order to be covered under a health benefit plan available to federal
employees, and who ceases to hold such position with the federal
government without having vested in any retirement system for federal
employees may be permitted to reestablish full coverage and participation, including coverage for the spouse and dependent children of such
person, in the health insurance plan by notifying the board within 90
days of ceasing to be employed by the federal government or by August
1, 1998, whichever is later, that he or she desires to resume coverage in
the health insurance plan and by paying to the board the monthly
premium which is paid by an active state employee.
(c) Any other provision of this part to the contrary notwithstanding,
any employee who is injured by an act of inmate violence while he or she
is employed as a correctional officer in a correctional facility in this
state and is five years or less from becoming eligible for medicare
medical coverage shall be exempt from the eight or more years of
service requirement and shall be entitled to continue full coverage and
participation, including coverage for his or her spouse and dependent
children, in the health insurance plan upon the payment of the monthly
premium fixed by the board for active state employees. The first
monthly premium provided for in this subsection must be paid within
30 days following receipt of a notice of premium to be sent to such
person by the commissioner. If such premium is not paid within such
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time limit, such insurance coverage shall be canceled and such person
shall not again be eligible to participate in such plan. (Ga. L. 1978, p.
1927, § 2; Ga. L. 1981, p. 983, § 2; Ga. L. 1998, p. 823, § 1; Ga. L. 2001,
p. 1094, § 3; Ga. L. 2006, p. 188, § 10/HB 1372; Ga. L. 2006, p. 1007,
§ 1/HB 1126; Ga. L. 2010, p. 878, § 45/HB 1387.)
45-18-11. Procedure for presentation of claims and payment of
benefits.
(a) Any benefits payable under the plan may be made either directly
to the attending physicians, hospitals, medical groups, or others furnishing the services upon which a claim is based or to the covered
employee, upon presentation of valid bills for such services, subject to
such provisions to facilitate payment as may be made by the board.
(b) The claims must be presented in writing to the board or its
designee within two years from the date the service was rendered or
else no benefits will be owed or paid.
(c) All drafts or checks issued by the board or the board’s designee
shall be void if not presented and accepted by the drawer’s bank within
six months of the date the draft or check was drawn. If the payee or
member does not present the draft or check for acceptance during the
seven years following the date the draft or check was issued, the draft
or check will be void, funds will be retained in the insurance fund, and
further payments for such claim will not be owed or paid. (Ga. L. 1961,
p. 147, § 9; Ga. L. 1979, p. 667, § 2; Ga. L. 1988, p. 397, § 1.)
Law reviews. — For article surveying
recent legislative and judicial develop-

ments regarding Georgia’s insurance
laws, see 31 Mercer L. Rev. 117 (1979).

RESEARCH REFERENCES
ALR. — Criminal prosecution or disciplinary action against medical practitioner for fraud in connection with claims
under medicaid, medicare, or similar welfare program for providing medical service, 50 ALR3d 549.

Filing of false insurance claims for medical services as ground for disciplinary
action against dentist, physician, or other
medical practitioner, 70 ALR4th 132.

45-18-12. Creation of health insurance fund; amounts credited
to fund; special reserve; administrator and custodian
of fund.
(a) There is created a health insurance fund which shall be available
without fiscal year limitations for premium, subscription charge, benefits, and administration costs. The amounts withheld from employees
and retired employees under this part, all amounts contributed by the
state or from federal funds to such health insurance fund, and all
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amounts contributed by any state authority pursuant to this part shall
be credited to such health insurance fund. All other income, as well as
the income derived from any dividends, premium rate adjustments, or
other refunds under any contract or contracts, shall be credited to and
constitute a part of such fund. Any amounts remaining in such fund
after all premiums or subscription charges and other expenses have
been paid shall be retained in such fund as a special reserve for adverse
fluctuation. The commissioner of community health shall be executive
officer of the Board of Community Health for the administration of this
part and custodian of such health insurance fund and shall be responsible under a properly approved bond for all moneys coming into said
fund and paid out of said fund as may be required to be paid to any
contracting corporation under any contract entered into pursuant to
this part and to cover administrative costs.
(b) Notwithstanding any provision of law to the contrary, the commissioner may combine the fund provided for in this Code section with
the funds provided for in Code Section 20-2-891 and Code Section
20-2-918. (Ga. L. 1961, p. 147, § 10; Ga. L. 1962, p. 51, § 2; Ga. L. 1999,
p. 296, § 23; Ga. L. 2005, p. 623, § 6/SB 284; Ga. L. 2010, p. 878,
§ 45/HB 1387.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Funds, § 8.

45-18-13. Deposit of amounts from health insurance fund available for investment in trust account; investment of
funds; withdrawal of funds from trust account.
Any amounts held by the health insurance fund which are available
for investment shall be paid over to the Office of the State Treasurer.
The state treasurer shall deposit said funds in a trust account for credit
only to the health insurance fund. The state treasurer shall invest these
health insurance funds subject to the limitations of Code Section
50-5A-7 and Chapter 17 of Title 50. All income derived from said
investments shall accrue to the health insurance fund. When moneys
are paid over to the Office of the State Treasurer as provided in this
Code section, the commissioner of community health shall submit an
estimate of the date such funds shall no longer be available for
investment. When the commissioner of community health wishes to
withdraw funds from the trust account provided for in this Code
section, he or she shall submit a request for such withdrawal in writing
to the state treasurer. (Ga. L. 1974, p. 14, § 1; Ga. L. 1993, p. 1402,
§ 18; Ga. L. 1999, p. 296, § 23; Ga. L. 1999, p. 592, § 19; Ga. L. 2000,
p. 1474, § 7; Ga. L. 2010, p. 863, §§ 2, 3/SB 296.)
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45-18-14. Deductions from compensation and benefit payments
of share of cost of coverage under plan of employees;
payment of contributions to health insurance fund by
departments, boards, and agencies of state; coverage
of employee appealing discharge.
(a) During any period in which an employee is covered under this
part prior to the date of his or her retirement, there shall be withheld
from each salary payment or other compensation of such employee, as
his or her share of the cost of coverage under this plan, such portion of
the premium or subscription charges under the terms of any contract or
contracts issued in accordance with this part as may be established by
the board. During any month in which benefits are being paid by the
Employees’ Retirement System of Georgia to an individual so covered
under this program, contributions in the amounts prescribed by the
board shall be deducted from such payments with the consent of the
recipient. The various departments, boards, and agencies of the executive and judicial branches of state government shall contribute to the
health insurance fund such portions of the cost of such benefits as may
be established by the board and the Governor as funds become available
in each department, board, and agency, in addition to an amount to be
established by the board to defray the cost of administration and the
state’s portion of the cost of benefits payable for annuitants. The
legislative fiscal officer shall contribute to the health insurance fund as
an employer payment for and on behalf of all members of the General
Assembly and its administrative and clerical personnel. The Prosecuting Attorneys’ Council of the State of Georgia shall contribute to the
fund as an employer payment for and on behalf of district attorneys,
assistant district attorneys, and other paid state personnel appointed
pursuant to Article 1 of Chapter 18 of Title 15. The Council of Superior
Court Judges of Georgia shall contribute to the fund as an employer
payment for and on behalf of secretaries and law clerks of the superior
courts of the state. The amount of such contributions shall be such
portions of the costs of such benefits as may be established by the board;
and, in addition thereto, an amount to be established by the board shall
be contributed to defray the costs of administration. The board shall
determine whether such employer portion shall be determined based
upon a percentage of the total outlay for personal services or determined on an amount per employee electing coverage under the plan
based on the coverage elected, in accordance with the appropriation of
funds.
(b) If an employee has been eligible for coverage under the state
health insurance plan for a period of ten years and is discharged from
employment and the discharge is under appeal to the State Personnel
Board, such employee shall be entitled to continue coverage by paying
523

45-18-14

PUBLIC OFFICERS & EMPLOYEES

45-18-15

the employee contribution under the health insurance plan until the
State Personnel Board has rendered a decision or for a period of six
months, whichever is less. (Ga. L. 1961, p. 147, § 11; Ga. L. 1962, p. 51,
§ 3; Ga. L. 1963, p. 277, § 2; Ga. L. 1970, p. 9, § 1; Ga. L. 1973, p. 332,
§ 1; Ga. L. 1976, p. 199, § 1; Ga. L. 1979, p. 667, § 3; Ga. L. 1981, p.
425, § 2; Ga. L. 1988, p. 413, § 1; Ga. L. 2005, p. 623, § 7/SB 284; Ga.
L. 2008, p. 577, § 20/SB 396; Ga. L. 2010, p. 878, § 45/HB 1387.)
Law reviews. — For article surveying
recent legislative and judicial develop-

ments regarding Georgia’s insurance
laws, see 31 Mercer L. Rev. 117 (1979).

OPINIONS OF THE ATTORNEY GENERAL
Maximum not mandatory charge. —
The State Personnel Board and the Governor, in their discretion, can assess any
state department any amount for its employer contribution not to exceed 4 (now 5)
percent of that department’s ‘‘total outlay
for personal services.’’ That provision simply sets a maximum limit on the employer’s contribution which may be charged. It
does not mandate a 4 (now 5) percent
across-the-board employer’s contribution
for all employees whether covered by
health insurance or not. 1979 Op. Att’y
Gen. No. 79-16.
Amount of employer contribution.
— The statutory authority of the State
Personnel Board and the Governor to set
the employer contribution is no longer

constrained by a percentage cap in general law. However, the authority is constrained by the health plan statute itself
to require the board to set the contribution for the year within amounts made
available by the appropriations act. 1989
Op. Att’y Gen. No. 89-3.
When the board sets the employer contribution, it must take into account the
budget, which in June has been finalized
by enactment of the new appropriations
act. When the rate is set, employers in
state government must pay it, but they
know before the fiscal year commences
that the rate will be, and it must be,
consistent with the overall budget as set
by the appropriations act. 1989 Op. Att’y
Gen. No. 89-3.

45-18-15. Rules and regulations for administration of part;
board to recommend to General Assembly schedule of
maximum fees for hospitals and practitioners.
(a) The board shall promulgate such rules and regulations as may be
required for the effective administration of this part. Such rules and
regulations shall include, but not be limited to, rules and regulations
establishing the conditions under which employees who originally
rejected coverage may acquire coverage at a later date. The commissioner of community health, as executive officer of the board, shall
employ such personnel as may be needed to carry out this part and such
employees shall be employees of the Department of Community Health.
The pro rata share of the costs of operating the Department of
Community Health in the manner prescribed by law shall be a part of
the administrative costs of the employees’ health insurance plan.
(b) The board shall investigate fees of hospitals, pharmacists, and
practitioners of the healing arts and present recommendations to the
General Assembly by not later than January 15, 1991, for a schedule of
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maximum fees for hospitals and practitioners of the healing arts. The
recommended fees for hospitals shall be determined based upon a
statistical analysis of the peer groups adjusted for the intensity of the
case mix for hospitals of same licensure classification or subclassification (e.g., general, pediatric, psychiatric, rehabilitation, etc.) and of
similar services in the same geographic area. The recommended fee
schedule shall not be at the average of the usual and customary charges
if the board determines that the average represents an unreasonably
high or low charge.
(c) The recommended fees for practitioners of the healing arts and
pharmacists shall be determined based upon a statistical analysis of
the peer groups for such practitioners and pharmacists of the same
licensure classification (e.g., internists, family practitioners, cardiologists, neurosurgeons, etc.) and of similar services in the same geographic area. The recommended fee schedule shall not be at the average
of the usual and customary charges if the board determines that the
average represents an unreasonably high or low charge.
(d) The recommendations shall include an analysis of all hospitals,
pharmacists, and practitioners accepting assignment of benefits for
such services not to exceed the amount authorized by the fee schedule.
The board shall publish in print or electronically a list of practitioners
that accept assignment of benefits under the plan.
(e) The recommendations shall include an analysis of the impact of
practitioners agreeing to provide medical or surgical services at a
reduced rate for members of the health insurance plan and of pharmacists and hospitals agreeing to provide hospital services, medical
equipment, or pharmaceuticals at a reduced rate for members of the
health insurance plan. The board shall publish in print or electronically
a list of practitioners of the healing arts, pharmacists, and hospitals
that offer a reduced rate for members and the rate at which those
services, equipment, or pharmaceuticals have been offered. (Ga. L.
1961, p. 147, § 12; Ga. L. 1962, p. 51, § 4; Ga. L. 1964, p. 196, § 1; Ga.
L. 1990, p. 1924, § 3; Ga. L. 1999, p. 296, § 23; Ga. L. 2010, p. 838,
§ 10/SB 388; Ga. L. 2010, p. 878, § 45/HB 1387.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1990, a comma

was inserted following ‘‘e.g.’’ in the second
sentence of subsection (b).

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, [§ 147 et seq., 223 et seq.

C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 207-227.
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45-18-16. Certification of employer payment percentage for ensuing fiscal year; provision in budgets for funds for
employer payments.
Not less than 30 days prior to the commencement of the plan year, the
commissioner of community health shall certify to the director or chief
administrative officer of each state department, bureau, institution,
board, commission, or authority having employees covered by this part
the amount of percentage adopted by the board as employer payments
for the ensuing fiscal year; and they shall, in their annual budget, make
provisions for funds with which to pay the board the required employer
payments. (Ga. L. 1961, p. 147, § 14; Ga. L. 1999, p. 296, § 23; Ga. L.
2006, p. 188, § 11/HB 1372; Ga. L. 2010, p. 878, § 45/HB 1387.)
OPINIONS OF THE ATTORNEY GENERAL
Amount of employer contribution.
— The statutory authority of the State
Personnel Board and the Governor to set
the employer contribution is no longer
constrained by a percentage cap in general law. However, the authority is constrained by the health plan statute itself
to require the board to set the contribution for the year within amounts made
available by the appropriations act. 1989
Op. Att’y Gen. No. 89-3.

When the board sets the employer contribution, it must take into account the
budget, which in June has been finalized
by enactment of the new appropriations
act. When the rate is set, employers in
state government must pay it, but they
know before the fiscal year commences
that the rate will be, and it must be,
consistent with the overall budget as set
by the appropriations act. 1989 Op. Att’y
Gen. No. 89-3.

45-18-17. Employees to become members of plan unless coverage rejected or waived; withdrawal from plan by
persons covered by Social Security medical care.
(a) All persons who become state employees as defined in this part
and who are eligible as specified in the rules and regulations of the
board shall become members of this health insurance program unless
the employee rejects or waives such coverage in writing.
(b) Any annuitant or person appointed to an emeritus position or any
person eligible to be covered by the medical care for the aged program
of the Social Security Administration, which person is included in the
coverage of any health insurance plan established as provided in this
part, may withdraw from such plan and discontinue his coverage
thereunder in such manner as may be provided by rules and regulations promulgated and adopted by the board. In the event any such
annuitant or person appointed to an emeritus position withdraws from
such plan and discontinues his coverage thereunder, coverage of his
spouse and dependent child or children shall likewise be withdrawn
and coverage thereunder discontinued. (Ga. L. 1961, p. 147, § 15; Ga.
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L. 1964, p. 196, § 2; Ga. L. 1966, p. 279, § 3; Ga. L. 1979, p. 667, § 4;
Ga. L. 1989, p. 1148, § 3.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2010, ‘‘this part’’

was substituted for ‘‘this article’’ in this
Code section.

OPINIONS OF THE ATTORNEY GENERAL
Withdrawal from plan. — The State
Personnel Board can adopt a regulation
providing for a method by which state
employees can withdraw from the State
Health Insurance Plan after their initial
employment. 1969 Op. Att’y Gen. No.
69-502.
Employees of regional development
centers are not eligible to participate in

the state employees health insurance plan
since regional development centers are
instrumentalities of the municipalities
and counties of their regions and since
employees of such instrumentalities do
not fall within the statutory definition of
‘‘employees’’ who are eligible for membership in the state health benefit plan. 1992
Op. Att’y Gen. No. 92-22.

45-18-18. Discharge of certain debts or obligations due health
insurance fund.
(a) It is the purpose of this Code section to authorize a procedure
whereby the commissioner of community health may administratively
discharge a debt or obligation due the health insurance fund for
employees of the state when the amount is $400.00 or less and:
(1) It is manifest that the debt or obligation is uncollectable; or
(2) The costs of collecting the debt or obligation would be equal to
or greater than the amount due the fund.
(b) In order to conserve the health insurance funds, the commissioner of community health is authorized to develop a procedure that
complies with the policies prescribed by the state accounting officer for
the administrative discharge of any debt or obligation due the insurance fund when such debt or obligation is $400.00 or less. This provision
shall not be construed to deny to the commissioner the authority to
pursue the collection of any debt, obligation, or claim in any amount
whatsoever when such pursuit is in the best interest of the insurance
fund.
(c) Upon a formal determination that a debt or obligation to the
insurance fund of $400.00 or less is uncollectable, or that the costs of
collection would equal or exceed the amount due the fund, the commissioner of community health shall execute and transmit to the state
accounting officer a certification which includes the following: a recapitulation of the efforts made to collect the debt or obligation; an
estimate of the costs to pursue collection of the debt or obligation
administratively or judicially; such other information as may be required by the procedure developed by the commissioner and the state
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accounting officer; and a statement that further collection effort would
be detrimental to the financial interests of the fund. The certification
shall be made under oath or affirmation and shall be sent to the state
accounting officer at such times as shall be prescribed in the procedure
developed by the commissioner and the state accounting officer. Upon
receipt of the certification, the state accounting officer shall be authorized to approve the removal of such uncollectable amounts from the
financial records of the fund. (Code 1981, § 45-18-18, enacted by Ga. L.
1988, p. 397, § 2; Ga. L. 1999, p. 296, § 23; Ga. L. 2005, p. 694, § 37/HB
293.)
45-18-19. Confidentiality of claim forms and records.
Claim forms and other records which would disclose the nature of the
health services provided to an insured shall be maintained on a
confidential basis by the health insurance plan. No person shall disclose
such records or information to any other person except as necessary for
the proper administration of the health insurance plan. (Code 1981,
§ 45-18-19, enacted by Ga. L. 1989, p. 1148, § 4.)
45-18-20. Fiscal note required for bills impacting employees’
health insurance plans.
Any bill prepared by the General Assembly which would impact the
state employees’ health insurance plan established under this part
shall require a fiscal note in accordance with the procedures of Code
Section 28-5-42. (Code 1981, § 45-18-20, enacted by Ga. L. 2006, p. 188,
§ 12/HB 1372; Ga. L. 2010, p. 878, § 45/HB 1387.)
45-18-21. Deposit of employer and retiree contributions into the
Georgia Retiree Health Benefit Fund.
Notwithstanding any other provisions of this part, the board shall
deposit into the Georgia Retiree Health Benefit Fund created by Code
Section 45-18-101 the individual contributions by retirees and the
employer contributions respecting retirees provided for by this part.
(Code 1981, § 45-18-21, enacted by Ga. L. 2007, p. 77, § 3/SB 172; Ga.
L. 2010, p. 878, § 45/HB 1387.)
Editor’s notes. — This Code section
formerly pertained to the House Asthma
Strategic Planning Study Committee;

membership; reports. The former Code
section was based on Ga. L. 2006, p. 188,
§ 12/HB 1372.
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PART 2
STATE EMPLOYEES POST-EMPLOYMENT HEALTH BENEFIT FUND
45-18-24. Definitions.
As used in this part, the term:
(1) ‘‘Actuarial accrued liability’’ means that portion, as determined
by a particular actuarial cost method, of the actuarial present value
of fund obligations and administrative expenses which is not provided for by future normal costs.
(2) ‘‘Actuarial assumptions’’ means assumptions regarding the
occurrence of future events affecting costs of the fund such as
mortality, withdrawal, disability, and retirement; changes in compensation and offered post-employment benefits; rates of investment
earnings and asset appreciation or depreciation; procedures used to
determine the actuarial value of assets; and other such relevant
items.
(3) ‘‘Actuarial cost method’’ means a method for determining the
actuarial present value of the obligations and administrative expenses of the fund and for developing an actuarially equivalent
allocation of such value to time periods, usually in the form of a
normal cost and an actuarial accrued liability. Acceptable actuarial
methods are the aggregate, attained age, entry age, frozen attained
age, frozen entry age, and projected unit credit methods.
(4) ‘‘Actuarial valuation’’ means the determination, as of a valuation date, of the normal cost, actuarial accrued liability, actuarial
value of assets, and related actuarial present values for the fund.
(5) ‘‘Actuarially sound’’ means that calculated contributions to the
fund are sufficient to pay the full actuarial cost of the fund. The full
actuarial cost includes both the normal cost of providing for fund
obligations as they accrue in the future and the cost of amortizing the
unfunded actuarial accrued liability over a period of no more than 30
years.
(6) ‘‘Administrative expenses’’ means all expenses incurred in the
operation of the fund, including all investment expenses.
(7) ‘‘Annual required contribution’’ means the amount determined
in accordance with requirements of Governmental Accounting Standards Board Statement No. 43 or any subsequent Governmental
Accounting Standards Board statements that may be applicable to
the fund.
(8) ‘‘Board’’ means the Board of Community Health.
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(9) ‘‘Commissioner’’ means the commissioner of community health.
(10) ‘‘Covered health care expenses’’ means all actual health care
expenses incurred by the health plan on behalf of fund beneficiaries.
Actual health care expenses include claims incurred by fund beneficiaries and providers and premiums incurred by intermediary entities and health care providers by the health plan.
(11) ‘‘Department’’ means the Department of Community Health.
(12) ‘‘Eligible to participate’’ means employees of employers who
are participating in the health plan and those employees of employers
who qualify to participate in the health plan but choose not to do so.
(13) ‘‘Employer’’ means the entity with which the fund beneficiary
had the direct, in the case of employees, or indirect, in the case of
dependents, employment relationship that gave rise to the fund
beneficiary’s eligibility for post-employment health benefits under
the health plan.
(14) ‘‘Fund’’ means the Georgia State Employees Post-employment
Health Benefit Fund established under this part.
(15) ‘‘Fund beneficiaries’’ means all persons receiving
post-employment health care benefits as retirees or derivatively
through retirees through the health plan.
(16) ‘‘Health plan’’ means the state employees’ health insurance
plan established under Part 1 of this article.
(17) ‘‘Normal cost’’ means that portion of the actuarial present
value of the fund obligations and expenses which is allocated to a
valuation year by the actuarial cost method used for the fund.
(18) ‘‘Obligations’’ means the administrative expenses of the fund
and the cost of covered health care expenses incurred on behalf of
fund beneficiaries less any amounts received by or on behalf of fund
beneficiaries.
(19) ‘‘State plan for other post-employment benefits’’ means the
State of Georgia fiscal funding plan for retiree post-employment
health care benefits as it relates to Governmental Accounting Standards Board Statement No. 43 or any subsequent Governmental
Accounting Standards Board statements that may be applicable to
the fund.
(20) ‘‘Unfunded actuarial accrued liability’’ means for any actuarial valuation the excess of the actuarial accrued liability over the
actuarial value of the assets of the fund under an actuarial cost
method utilized by the fund for funding purposes. (Code 1981,
§ 45-18-24, enacted by Ga. L. 2009, p. 49, § 2/SB 122.)
530

45-18-25

EMPLOYEES’ INSUR. & BENEFITS PLANS

45-18-25.1

45-18-25. Creation
of
Georgia
State
Employees
Post-employment Health Benefit Fund; identification
and transfer of funds from Georgia Retiree Health
Benefit Fund; how funds used.
(a) There is created the Georgia State Employees Post-employment
Health Benefit Fund to provide for the costs of post-employment health
insurance benefits. The fund shall be a trust fund of public funds; the
board in its official capacity shall be the fund’s trustee; and the
commissioner in his or her official capacity shall be its administrator.
(b) On August 31, 2009, the board shall identify the funds held in the
Georgia Retiree Health Benefit Fund created by Article 6 of this chapter
for the payment of postretirement health benefits for state employees
and shall on that date transfer such funds to the fund created by
subsection (a) of this Code section.
(c) The fund shall be available and dedicated without fiscal year
limitations for covered health care expenses and administration costs.
All employer and fund beneficiary contributions, appropriations, earnings, and reserves for the payment of obligations under this part shall
be irrevocably credited to the fund. The amounts remaining in the fund,
if any, after such health care expenses and administration costs have
been paid shall be retained in the fund as a special reserve for covered
health care expenses and administration costs. The board shall determine the time and amounts of distributions from the special reserve for
covered health care expenses and administration costs. All assets of the
fund shall be used solely for the payment of fund obligations and for no
other purpose and shall be protected from creditors of the state and the
employers. (Code 1981, § 45-18-25, enacted by Ga. L. 2009, p. 49,
§ 2/SB 122.)
45-18-25.1. Responsibilities and procedures for fund operation;
rules and regulations; employment of personnel and
professionals; maintenance of records; collection of
moneys; report.
(a) Responsibility for the proper operation of the fund is vested in the
department.
(b) The board shall adopt actuarial assumptions as it deems necessary and prudent.
(c) The board may adopt any rules and regulations that it finds
necessary to properly administer the fund.
(d) The board shall adopt rules and regulations to account for
employer contributions and other assets separately.
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(e) The commissioner, as executive officer of the board, shall employ
such personnel as may be needed to carry out the provisions of this part
and such personnel shall be employees of the department. The pro rata
share of the costs of operating the department in the manner prescribed
by law shall be a part of the administrative costs of the fund.
(f ) The department may employ or contract for the services of
actuaries and other professionals as required to carry out the duties
established by this part.
(g) The department shall contract with the Division of Investment
Services of the Employees’ Retirement System of Georgia for any
necessary services with respect to fund investments.
(h) The department shall maintain all necessary records regarding
the fund in accordance with generally accepted accounting principles,
as applicable to the fund.
(i) The department shall collect all moneys due to the fund and shall
pay any administrative expenses necessary and appropriate for the
operation of the fund from the fund.
(j) The department shall prepare an annual report of fund activities
for the board, the House Committee on Appropriations, and the Senate
Appropriations Committee. Such reports shall include, but not be
limited to, audited financial statements. The reports shall contain the
most recent information reasonably available to the department reflecting the obligations of the fund, earnings on investments, and such other
information as the board deems necessary and appropriate. This report
is due September 30 and shall reflect activity on a state fiscal year
basis.
(k) Notwithstanding any other provision of law to the contrary, the
department shall be entitled to any information that it deems necessary
and appropriate from a retirement system in order that the provisions
of Code Section 45-18-26 may be carried out. (Code 1981, § 45-18-25.1,
enacted by Ga. L. 2009, p. 49, § 2/SB 122.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 2009, Code
Section 45-18-102, as enacted by Ga. L.

2009, p. 49, § 2, was redesignated as Code
Section 45-18-25.1.

45-18-26. Technical advice; annual actuarial valuations.
(a) The actuary employed or retained by the department shall
provide technical advice to the department and to the board regarding
the operation of the fund.
(b) Utilizing the actuarial assumptions most recently adopted by the
board, the actuary shall set annual actuarial valuations of normal cost,
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actuarial liability, actuarial value of assets, and related actuarial
present values for the state plan for other post-employment benefits.
(Code 1981, § 45-18-26, enacted by Ga. L. 2009, p. 49, § 2/SB 122.)
45-18-27. Control of fund by commissioner; obligations to be
paid from fund; investment powers; prohibition
against personal interest.
(a) Subject to the supervision of the board, the commissioner shall
have control over the fund established by this part. The obligations
provided for in this part and all administrative expenses shall be paid
from the fund. The department may expend moneys from the fund for
any purpose authorized by this part.
(b) Subject to the supervision of the board, the commissioner shall
have full power to invest and reinvest its assets, subject to all of the
terms, conditions, limitations, and restrictions imposed by Article 7 of
Chapter 20 of Title 47, the ‘‘Public Retirement Systems Investment
Authority Law’’ for large retirement systems. Subject to such terms,
conditions, limitations, and restrictions, the commissioner shall have
full power to hold, purchase, sell, assign, transfer, and dispose of any
securities and investments in which any of the moneys are invested,
including the proceeds of any investments and other moneys belonging
to the fund. The records maintained by the fund shall have the same
exemption from public inspection as that provided in Code Section
47-1-14.
(c) Except as otherwise provided in this part, no member of the board
or employee of the department shall have any personal interest in the
gains or profits from any investment made by the board or use the
assets of the fund in any manner, directly or indirectly, except to make
such payments as may be authorized by the board or by the commissioner as the executive officer of the board in accordance with this part.
(Code 1981, § 45-18-27, enacted by Ga. L. 2009, p. 49, § 2/SB 122.)
45-18-28. Minimum annual required contributions; employer
responsibilities.
(a) The board shall annually determine the minimum annual required contributions sufficient to maintain the fund in an actuarially
sound manner in accordance with Governmental Accounting Standards
Board Statement No. 43 or any subsequent Governmental Accounting
Standards Board statements that may be applicable to the fund.
(b) The board may annually establish required employer contributions to the fund which are supplemental to required employer contributions to the health plans as set forth in Part 1 of this article.
533

45-18-28

PUBLIC OFFICERS & EMPLOYEES

45-18-30

(c) It shall be the responsibility of state agencies to make contributions to the fund, subject to appropriations, in accordance with the
employer contribution rate established by the board.
(d) It shall be the responsibility of all other employers to make
contributions to the fund in accordance with the employer contribution
rates established by the board. (Code 1981, § 45-18-28, enacted by Ga.
L. 2009, p. 49, § 2/SB 122.)
ARTICLE 2
DEFERRED COMPENSATION PLANS
OPINIONS OF THE ATTORNEY GENERAL
Distinction between state deferred
compensation plans and optional life
insurance programs under O.C.G.A.
§ 45-7-51. — State Deferred Compensation Law pertains to deferred compensation plan which is aimed primarily at
deferring compensation and taxable event
of receiving compensation until a later
time. Ga. L. 1976, p. 1603, § 1 (see now
O.C.G.A. § 45-7-51) creates an optional
life insurance program. This optional program is to be administered by each separate agency, whereas a deferred compensation plan is to be administered by the
State Personnel Board. Accordingly, there
is no conflict between the two programs
and both may exist simultaneously. 1980
Op. Att’y Gen. No. 80-6.
State Personnel Board cannot contract to defer compensation for state

tax purposes. 1980 Op. Att’y Gen. No.
80-6.
State employee providing services
for state for compensation is eligible
to participate in deferred compensation plan. 1980 Op. Att’y Gen. No. 80-6.
State Personnel Board has no discretion in providing services for state
for compensation. It cannot exclude eligible employees from participating in
plan, and it may not allow ineligible employees to participate. 1980 Op. Att’y Gen.
No. 80-6.
Deferred funds must be included
when calculating withholding taxes
for year. — Even if funds deferred are not
included in taxable income for state income tax purposes for year earned, they
would be included for purposes of calculating withholding taxes during that year.
1980 Op. Att’y Gen. No. 80-6.

45-18-30. ‘‘Employee’’ defined.
As used in this article, the term ‘‘employee’’ means any person,
whether appointed or elected, who provides services for the state,
including any state authority authorized to participate in the Employees’ Retirement System of Georgia under Chapter 2 of Title 47, or for a
county, municipality, or other political subdivision and who is paid for
providing such services. (Ga. L. 1974, p. 198, § 1; Ga. L. 1988, p. 1417,
§ 1; Ga. L. 2005, p. 134, § 1/HB 275.)
RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 1, 7.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 2, 3.
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45-18-31. Deferred compensation plans authorized for state,
municipalities, counties, or other political subdivisions.
The state or any county, municipality, or other political subdivision
may contract with any employee to defer, in whole or in part, any
portion of such employee’s compensation under a deferred compensation plan; and the state, county, municipality, or other political subdivision may provide the deferred compensation plan itself or it may
contract with any company qualified to do business in this state to
provide such benefits. (Ga. L. 1974, p. 198, § 2; Ga. L. 2005, p. 134,
§ 1/HB 275.)
OPINIONS OF THE ATTORNEY GENERAL
Intent of section. — This section is
intended to afford every state employee
the opportunity to participate in state
deferred compensation plan once it is implemented. 1980 Op. Att’y Gen. No. 80-6.
State Personnel Board, as administrator of the plan, is entity with
whom employee actually contracts.
1980 Op. Att’y Gen. No. 80-6.
Methods of funding. — The Georgia
Deferred Compensation Plan can be
funded by any of several methods so long
as the plan operates without cost to the
state except for the incidental expense of
administering the payroll salary deduction or reduction and the remittance
thereof. 1975 Op. Att’y Gen. No. 75-107.
Board of Regents. — Establishment
of tax deferred plan under § 401(k) of
Internal Revenue Code (26 U.S.C.

§ 401(k)) by Board of Regents of University System of Georgia or institutions
within system would not conflict with
O.C.G.A. § 45-18-31, which governs the
State Compensation Plan since the State
Deferred Compensation Plan is in addition to any other retirement, pension, or
other benefit provided by law. 1985 Op.
Att’y Gen. No. 85-9.
Establishment of a deferred compensation plan allowed by § 457 of the Internal
Revenue Code (26 U.S.C. § 457) by the
Board of Regents of the University System
of Georgia would not conflict with
O.C.G.A. § 45-18-31, since the State Deferred Compensation Plan is in addition to
any other retirement, pension, or other
benefit provided by law. 1985 Op. Att’y
Gen. No. 85-20.

45-18-32. Administration of plans; participation by employees
of county boards of health, school systems, Lake
Allatoona Preservation Authority, the Georgia
Federal-State Shipping Point Inspection Service, and
the Georgia Firefighters’ Pension Fund; provision in
plans for income tax deferral benefits.
The Board of Trustees of the Employees’ Retirement System of
Georgia shall administer any deferred compensation plan provided for
the employees of the state. Employees of the county boards of health
receiving financial assistance from the Department of Public Health
may, with the approval of the Board of Trustees of the Employees’
Retirement System of Georgia and the approval of such organizations,
participate in the state plan. Employees of county and independent
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school systems may, with the approval of the Board of Trustees of the
Employees’ Retirement System of Georgia and the approval of such
systems, participate in the state plan. Employees of the Lake Allatoona
Preservation Authority, the Georgia Federal-State Shipping Point Inspection Service, and the Georgia Firefighters’ Pension Fund may, with
the approval of the Board of Trustees of the Employees’ Retirement
System of Georgia and the approval of such organizations, participate
in the state plan. The Board of Trustees of the Employees’ Retirement
System of Georgia shall investigate and approve a deferred compensation plan which gives the employees of the state income tax benefits in
connection with plans authorized by the United States Internal Revenue Code, so that compensation deferred under such plan shall not be
included for purposes of computation of any federal income tax withheld on behalf of any such employee or payable by such employee before
any deferred payment date. All contributions to the deferred compensation plan shall also be exempt from state withholding tax as long as
such contributions are not includable in gross income for federal income
tax purposes. The governing body of a city, county, or other political
subdivision may appoint an administrator for all deferred compensation plans, whose duties shall include the administration of the plan
and the investigation and approval of the plan or plans. All such plans
shall provide tax deferral benefits for the respective employees in a
manner similar to that of the plan for state employees. (Ga. L. 1974, p.
198, § 4; Ga. L. 1981, p. 662, § 1; Ga. L. 2001, p. 1097, § 1; Ga. L. 2002,
p. 814, § 1; Ga. L. 2005, p. 134, § 1/HB 275; Ga. L. 2009, p. 453,
§ 1-4/HB 228; Ga. L. 2011, p. 705, § 6-3/HB 214.)
Law reviews. — For article on the
2011 amendment of this Code section, see
28 Ga. St. U.L. Rev. 147 (2011).

45-18-33. Payments from deferred compensation funds for purchase of insurance, endowments, annuities, mutual
funds, or savings from funds derived from deferral;
custodian of assets of the fund.
Notwithstanding any other provision of law to the contrary, in order
to carry out the provisions of the deferred compensation plan, the state
or any county, municipality, or other political subdivision is authorized
to make payments for the purchase of insurance, endowments, annuities, mutual funds, or savings from funds derived from the deferral of
compensation. Such payments shall not be construed to be a prohibited
use of the general assets of the state, county, municipality, or other
political subdivision. The Board of Trustees of the Employees’ Retirement System of Georgia or the administrator of the plan shall have the
power to arrange for a custodian for the holding of such insurance
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policies, funds, investments, and other assets of the fund. (Ga. L. 1974,
p. 198, § 5; Ga. L. 1981, p. 119, § 1; Ga. L. 2005, p. 134, § 1/HB 275.)
OPINIONS OF THE ATTORNEY GENERAL
This section does not expand investment authority of political subdivisions of the state. 1980 Op. Att’y Gen.
No. U80-55.
Methods of funding. — The Georgia
Deferred Compensation Plan can be
funded by any of several methods so long
as the plan operates without cost to the
state except for the incidental expense of
administering the payroll salary deduction or reduction and the remittance
thereof. 1975 Op. Att’y Gen. No. 75-107.

State Personnel Board obligated to
take steps to defray administrative
costs. — State Personnel Board is under
an obligation to invest deferred compensation for interest income to defray administration costs or to take such other
steps as may be necessary to defray administrative costs. 1980 Op. Att’y Gen.
No. 80-6.

45-18-34. Plans not to reduce pensions or other benefits.
The deferred compensation programs authorized by this article shall
exist and serve in addition to retirement, pension, or benefit systems
established by the state, county, municipality, or other political subdivision; and no deferral of income under the deferred compensation
program shall effect a reduction of any retirement, pension, or other
benefit provided by law. (Ga. L. 1974, p. 198, § 6; Ga. L. 2005, p. 134,
§ 1/HB 275.)
OPINIONS OF THE ATTORNEY GENERAL
State deferred compensation plan
is in addition to any other retirement,
pension, or other benefit provided by
law. Accordingly, if there is authority for
any other tax sheltered annuity plan or

other benefits by law, it would not conflict
with these statutory provisions and both
plans could continue. 1980 Op. Att’y Gen.
No. 80-6.

45-18-35. Plans to operate without cost to state, counties, cities,
or other political subdivisions.
The Board of Trustees of the Employees’ Retirement System of
Georgia or the administrator of the plan shall arrange for all services
required to carry out the deferred compensation plan or plans so that
such plan or plans shall operate without cost to the state, county, city,
or other political subdivision except for employer contributions to a
deferred compensation plan and for the incidental expense of administering the payroll salary deduction or reduction and the remittance
thereof. (Ga. L. 1974, p. 198, § 7; Ga. L. 2003, p. 887, § 1; Ga. L. 2005,
p. 134, § 1/HB 275.)
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OPINIONS OF THE ATTORNEY GENERAL
Limitation on funding method. —
The Georgia Deferred Compensation Plan
can be funded by any of several methods
so long as the plan operates without cost
to the state except for the incidental expense of administering the payroll salary
deduction or reduction and the remittance
thereof. 1975 Op. Att’y Gen. No. 75-107.
State Personnel Board obligated to
take steps to defray administrative
costs. — State Personnel Board is under
an obligation to invest deferred compensation for interest income to defray administration costs or to take such other

steps as may be necessary to defray administrative costs. 1980 Op. Att’y Gen.
No. 80-6.
Contracts necessary to operate
plan are not limited in duration to
state fiscal year. — Deferred compensation plan shall operate without cost to the
state. The state’s credit is not pledged and
no state debt can be created by operation
of deferred compensation plan. Therefore,
contracts necessary to operate a deferred
compensation plan are not limited in duration to the state fiscal year. 1980 Op.
Att’y Gen. No. 80-6.

RESEARCH REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d, Municipal Corporations, Counties, and Other
Political Subdivisions, §§ 186, 187.

45-18-36. Salary deductions; records of individual account information.
(a) The salary reduction or deductions referred to in this article shall
be instituted at the request of the participating employees by the
payroll departments applicable to the respective employees.
(b) Records of participation agreements, payroll deductions, investment options, and other individual account information shall be maintained as confidential by the administrator. The records shall not be
disclosed except as necessary to accomplish the purposes of this article
or in cases where a subpoena has been issued for the purpose of
discovery or as otherwise authorized in writing by the employee. This
prohibition shall not bar federal, state, or local tax authorities from
such access to the records as may be necessary to establish the tax
status or liability of a participating employee. (Ga. L. 1974, p. 198, § 8;
Ga. L. 1989, p. 313, § 1; Ga. L. 2005, p. 134, § 1/HB 275.)
OPINIONS OF THE ATTORNEY GENERAL
Extent of legal involvement of employing agency in plan. — Employing
agencies must make salary deductions
and reductions necessary under plan
when requested to do so by participating

employee. Other than making deductions
and reductions and transmitting funds to
State Personnel Board, the employing
agency has no other legal involvement.
1980 Op. Att’y Gen. No. 80-6.
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45-18-37. Special pay plan for deferred payment of special compensation to reduce federal tax burden.
Reserved. Repealed by Ga. L. 2007, p. 172, § 1/HB 213, effective July
1, 2007.
Editor’s notes. — This Code section
was based on Ga. L. 2004, p. 764, § 1; Ga.
L. 2005, p. 134, § 1/HB 275.

45-18-38. Board of Trustees of the Employees’ Retirement System to be the successor to the State Personnel Board
and Employee Benefit Council for administration of
deferred compensation plans; employment of and contracting with agents.
(a) Effective July 1, 2005, the Board of Trustees of the Employees’
Retirement System of Georgia shall be the successor to the State
Personnel Board for the purpose of administering any deferred compensation plan provided to employees as referenced in Code Sections
45-18-32 and 45-18-33. The State Personnel Board shall transfer
individual accounts, associated funds, and any other applicable information in a manner prescribed by the Board of Trustees of the
Employees’ Retirement System of Georgia no later than September 30,
2005.
(b) The Board of Trustees of the Employees’ Retirement System of
Georgia shall be the successor to the Employee Benefit Council for the
purpose of administering any deferred compensation plan provided to
employees as referenced in Code Section 45-18-52. The Employee
Benefit Council shall transfer individual accounts, associated funds,
and any other applicable information in a manner prescribed by the
Board of Trustees of the Employees’ Retirement System of Georgia.
(c) The Board of Trustees of the Employees’ Retirement System of
Georgia is authorized to employ agents and to contract with such
agents for their services as investment advisors and counselors who will
make recommendations for investments and make investments as the
board of trustees so authorizes. (Code 1981, § 45-18-38, enacted by Ga.
L. 2005, p. 134, § 1/HB 275; Ga. L. 2006, p. 217, § 1/HB 1151.)
ARTICLE 3
EMPLOYEE BENEFIT PLAN COUNCIL
Administrative rules and regulations. — Flexible Benefits Program, Official Compilation of the Rules and Regula-

tions of the State of Georgia, Rules of the
State Personnel Board, Chapter 478-2.
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45-18-50. Definitions.
As used in this article, the term:
(1) Reserved.
(2) ‘‘Council’’ means the Employee Benefit Plan Council established in Code Section 45-18-51.
(3) ‘‘Employee’’ means a member of the General Assembly or a
person who works full time for the state and receives his or her
compensation in a direct payment from a department, agency, authority, or institution of state government; a county department of
family and children services or a county department of health; the
Federal-State Shipping Point Inspection Service; the Georgia Firefighters’ Pension Fund; a member of any local board of education; and
public school teachers and public school employees as defined in Code
Sections 20-2-880 and 20-2-910, exclusive of the members, employees, and officials of the Board of Regents of the University System of
Georgia.
(4) ‘‘Full time’’ means the employment of a person who works at
least 30 hours per week and whose employment is intended to be
continuing employment. This would exclude any student, seasonal,
intermittent, or part-time employment; provided, however, that public school teachers and public school employees as defined in Code
Sections 20-2-880 and 20-2-910 shall be deemed to be employed full
time for the purposes of this article. This would also exclude employment intended for only a very limited duration or in a sheltered
employment program for the purpose of training or transitioning a
person into the continued employment environment. (Code 1981,
§ 45-18-50, enacted by Ga. L. 1985, p. 441, § 1; Ga. L. 1990, p. 1247,
§ 1; Ga. L. 2001, p. 1071, § 3; Ga. L. 2002, p. 1425, § 1; Ga. L. 2012,
p. 446, § 2-76/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-18-51. Creation and operation of council.
(a)(1) There is created an Employee Benefit Plan Council consisting
of the following ten members appointed by the Governor:
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(A) The five members of the State Personnel Board who shall
serve for terms of office which correspond with their terms of office
on the State Personnel Board;
(B) Two department heads who have employees eligible to participate in the employee benefit plans, which department heads
shall serve for terms of office of four years; provided, however, that
the initial term of one of such appointees shall be two years; and
provided, further, that the office of such a member shall become
vacant if he or she ceases to be a department head;
(C) Two state employees who are eligible to participate in the
employee benefit plans, which state employees shall serve for
terms of office of four years; provided, however, that the initial term
of one of such appointees shall be two years; and provided, further,
that the office of such a member shall become vacant if he or she
ceases to be a state employee; and
(D) One member from a corporation domiciled in the State of
Georgia that insures or administers employee benefit plans, which
member shall serve for a term of office of four years.
(2) Successors to the members of the council provided in paragraph
(1) of this subsection shall have the same qualifications and shall be
appointed by the Governor for terms of office of four years and until
their successors are appointed and qualified. A vacancy on the council
shall be filled by the Governor appointing a successor who possesses
the same qualifications as his or her predecessor and who shall serve
for the unexpired term.
(b) The members of the council who are in state employment shall
serve without compensation but, subject to fund availability, shall be
reimbursed by the state department in which they are employed for all
necessary expenses that may be incurred in the performance of their
duties under this article in accordance with state travel regulations
promulgated by the State Accounting Office. For those councilmembers
who are not in state employment, the expense and mileage allowance
shall be the same as that authorized for the General Assembly and shall
be payable, subject to fund availability, from the Department of
Administrative Services.
(c) The Governor shall appoint one member to act as chairperson for
a term specified by the Governor until a successor is duly appointed.
The council shall elect one of its members as vice chairperson to act in
the absence of the chairperson. If the office of chairperson is vacated for
any reason, the Governor shall appoint a successor.
(d) Meetings of the council shall be scheduled at the discretion of the
council chairperson and, where feasible, concomitant with the meetings
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of the State Personnel Board as provided in Chapter 20 of this title. All
meetings of the council shall be open to the public.
(e) The council shall adopt procedures for the conduct of its activities.
(f ) The commissioner of administrative services shall serve as executive secretary to the council and provide the council with staff support
and other assistance in carrying out its duties.
(g) In the promulgation of rules and regulations, the council shall be
governed by Chapter 20 of this title. (Code 1981, § 45-18-51, enacted by
Ga. L. 1985, p. 441, § 1; Ga. L. 2002, p. 415, § 45; Ga. L. 2005, p. 694,
§ 38/HB 293; Ga. L. 2009, p. 745, § 1/SB 97; Ga. L. 2012, p. 446,
§ 2-77/HB 642; Ga. L. 2013, p. 141, § 45/HB 79.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Expenses of State Personnel Board
members. — Members of the State Personnel Board are authorized to receive
their mileage expense and one daily allowance equal to the daily allowance received
by members of the General Assembly for
each day in which they perform duties or

attend meetings for the State Personnel
Board, including attendance at meetings
for the Employee Benefit Plan Council,
but they are not entitled to any additional
compensation whatsoever. 1990 Op. Att’y
Gen. No. 90-21.

45-18-52. Establishment of flexible employee benefit plans.
(a) The council is authorized to establish a flexible employee benefit
plan for employees of the state and public schoolteachers and public
school employees and to promulgate rules and regulations for its
administration, subject to the limitations contained in this article and
in Articles 1 and 2 of this chapter. The flexible employee benefit plan
may provide for deductions or salary reductions for group life insurance, group property and casualty insurance, disability insurance,
supplemental health and accident insurance, health care or dependent
care spending accounts as authorized under Section 125 of the United
States Internal Revenue Code of 1986, other types of employee welfare
benefits, or for salary reductions for health premiums under Article 1 of
this chapter and Code Sections 20-2-880 and 20-2-910. The council may
establish rating categories for disability insurance based on eligibility
for coverage by the disability program of the Social Security Administration. At the council’s discretion, any of the insurance or other type of
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employee welfare benefits authorized by this Code section may be
operated as a self-insured plan in whole or in part or by contract with
any company authorized to transact such business in this state. Except
as provided in Code Section 45-18-30, Code Sections 20-2-880 and
20-2-910, and as implemented prior to January 1, 1986, the council is
authorized to establish the plan or plans in connection with plans
authorized by the United States Internal Revenue Code for the purpose
of income tax advantage.
(b) The council is authorized to promulgate rules and regulations to
require local school boards that elect coverage under the plan as
provided in subsection (b) of Code Section 45-18-54 to enroll and
maintain a minimum participation percentage when offering the plan
to its employees. (Code 1981, § 45-18-52, enacted by Ga. L. 1985, p.
441, § 1; Ga. L. 1986, p. 10, § 45; Ga. L. 1990, p. 567, § 1; Ga. L. 1990,
p. 1247, § 2; Ga. L. 1992, p. 2111, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1990, ‘‘schoolteachers’’ was substituted for ‘‘school
teachers’’ in the first sentence of subsection (a).
Pursuant to Code Section 28-9-5, in
1992, ‘‘self-insured’’ was substituted for
‘‘self insured’’ in subsection (a).

Administrative rules and regulations. — Flexible benefits program, Official Compilation of the Rules and Regulations of the State of Georgia, Rules of
Employee Benefit Plan Council, Chapter
478.2.

OPINIONS OF THE ATTORNEY GENERAL
Automobile or homeowner insurance program authorized. — O.C.G.A.
§ 45-18-52 authorizes the Employee Benefit Plan Council to create an automobile

or homeowner insurance program for
state employees. 2003 Op. Att’y Gen. No.
U2003-1.

45-18-53. Authorization for payroll deductions.
(a) In order to carry out the provisions of the flexible employee
benefit plan, the head of each department, agency, authority, county
department of health, the Federal-State Shipping Point Inspection
Service, the Georgia Firefighters’ Pension Fund, or local school system
is authorized to deduct or reduce from salary or wages voluntarily
designated amounts by his employees for purchasing insurance or other
welfare benefits.
(b) Records of benefit selections, payroll deductions, and other individual account information shall be maintained as confidential by the
flexible benefit plan. The records shall not be disclosed except as
necessary to accomplish the purposes of this article or as otherwise
authorized in writing by the employee. This prohibition shall not bar
federal, state, or local tax authorities from such access to the records as
may be necessary to establish the tax status or liability of an employee
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or other individual. (Code 1981, § 45-18-53, enacted by Ga. L. 1985, p.
441, § 1; Ga. L. 1990, p. 1247, § 3; Ga. L. 2002, p. 1425, § 2.)
45-18-54. Continuation of optional plans; approval of optional
plans or contracting with new or additional insurers.
(a) The head of each department, agency, authority, or county department of health shall have the option to determine whether or not
the employees within his respective agency shall continue any optional
program that is in operation on January 1, 1986. New optional
employee benefit plans or any contracting with new or additional
insurers under existing plans that authorize the deduction or reduction
of voluntarily designated amounts, including insurance, from the
salaries of the full-time employees must be approved by the council
after January 1, 1986, except that the Legislative Services Committee
may continue or approve any optional program for members of the
General Assembly and employees of the General Assembly.
(b) Each local board of education shall have the option to elect
coverage in this program, and, in the event an employee rejects
coverage, such employee shall be authorized to obtain coverage at a
later date upon compliance with the rules and regulations promulgated
by the council relative thereto. New optional employee benefit plans or
any contracting with new or additional insurers under existing plans
that authorize the deduction or reduction of voluntarily designated
amounts, including insurance, from the salaries of the full-time employees must be approved by the council after January 1, 1991. Each
local board of education electing to participate in the coverage under
this plan shall be assessed a pro rata share of the cost of administering
the plan.
(c) Each local board of education electing coverage shall have the
option to determine whether or not the employees within the school
system shall continue any optional program that is in operation on
January 1, 1991.
(d) The Geo. L. Smith II Georgia World Congress Center Authority
shall have the option to irrevocably elect or reject coverage for employees of the authority in this program no later than June 30, 2014. New
optional employee benefit plans or any contracting with new or additional insurers under existing plans that authorize the deduction or
reduction of voluntarily designated amounts, including insurance, from
the salaries of the full-time employees must be approved by the council.
If the authority elects to participate in the coverage under this plan, it
shall be assessed a pro rata share of the cost of administering the plan.
(Code 1981, § 45-18-54, enacted by Ga. L. 1985, p. 441, § 1; Ga. L.
1986, p. 10, § 45; Ga. L. 1990, p. 1247, § 4; Ga. L. 2014, p. 129, § 2/HB
246.)
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The 2014 amendment, effective July
1, 2014, added subsection (d).
Law reviews. — For annual survey on

45-18-57

administrative law, see 66 Mercer L. Rev.
1 (2014).

45-18-55. Commissioner of administrative services as executive
officer and custodian.
The commissioner of administrative services shall be the executive
officer for the administration of this article and the custodian of such
fund or funds as may be required in the implementation of this article.
The commissioner of administrative services shall employ such personnel as may be necessary to carry out his or her duties and responsibilities under this article. (Code 1981, § 45-18-55, enacted by Ga. L. 1985,
p. 441, § 1; Ga. L. 2012, p. 446, § 2-78/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-18-56. Execution of contracts by commissioner; bidding procedure.
The commissioner is authorized to execute a contract or contracts to
provide the benefits as approved in the plan or plans in accordance with
this article. Such contract or contracts may be executed with one or
more corporations licensed to transact business in this state, or the plan
or plans, except for life, disability, or individual supplemental accident
and sickness insurance, may be totally self-administered. Prior to
entering into any contract under this Code section, the commissioner
shall invite proposals from and allow a reasonable time for qualified
corporations or qualified entities to bid on providing approved plan or
plans benefits. The commissioner may invite proposals from any
qualified entity as in the opinion of the council would desire to accept
any part of the benefits authorized by this article. (Code 1981,
§ 45-18-56, enacted by Ga. L. 1985, p. 441, § 1; Ga. L. 1986, p. 10,
§ 45.)
45-18-57. Contributions from state departments, boards, and
agencies.
The various departments, boards, and agencies of the state government may contribute such portions of the cost of such benefits and the
administration thereof as may be established by the general appropriations Act. (Code 1981, § 45-18-57, enacted by Ga. L. 1985, p. 441, § 1.)
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45-18-58. Liability for errors or omissions.
The various departments, boards, agencies, and their employees
shall not incur any liability for errors or omissions made in the
performance of the agreement between the departments, boards, and
agencies and the employee. (Code 1981, § 45-18-58, enacted by Ga. L.
1985, p. 441, § 1.)
ARTICLE 4
CAPITOL HILL DAY-CARE CENTER
RESEARCH REFERENCES
ALR. — Governmental liability for negligence in licensing, regulating, or super-

vising private day-care home in which
child is injured, 68 ALR4th 266.

45-18-70. Establishment and operation.
Notwithstanding any other provisions of law, the commissioner of
administrative services in conjunction with the Georgia Building Authority is authorized by contract or otherwise to establish, equip, and
operate a child care learning center as a capitol hill pilot program for
the purpose of serving children who are members of households of
employees of state government in and around the state capitol. The
commissioner of administrative services in conjunction with the Georgia Building Authority is authorized to establish or provide for the
establishment of appropriate fees and charges to be chargeable against
the state employees who are beneficiaries of services provided by such
facility to pay for the cost of their operation and to accept money,
equipment, or other property donated for use in connection with the
facility. (Code 1981, § 45-18-70, enacted by Ga. L. 1986, p. 1489, § 1;
Ga. L. 2012, p. 446, § 2-79/HB 642; Ga. L. 2013, p. 135, § 12/HB 354.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-18-71. Rules and regulations for personnel administration.
The State Personnel Board shall promulgate such rules and regulations as may be required for the effective administration of this article.
(Code 1981, § 45-18-71, enacted by Ga. L. 1986, p. 1489, § 1.)
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45-18-72. Start-up costs.
The commissioner of administrative services shall present recommendations no later than December 1, 1986, for funding any start-up
costs of the pilot project. (Code 1981, § 45-18-72, enacted by Ga. L.
1986, p. 1489, § 1; Ga. L. 2012, p. 446, § 2-80/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

ARTICLE 5
EXEMPTION OF CERTAIN EMPLOYEES FROM LIABILITY FOR
SERVICES AT STATE HOSPITALS
45-18-80. Certain employees retired prior to July 1, 1962, exempt from personal liability for services at state hospitals; cooperation in application and claims process.
Any other provision of this chapter to the contrary notwithstanding,
those state employees with at least 34 years of creditable service who
retired from state government prior to July 1, 1962, who are entitled to
full medical and dental services from a state hospital, as established by
the State Board of Health in its March 1, 1962, meeting, shall be
exempt from any and all personal liabilities for services at state
hospitals. Such services shall include full medical, dental, psychiatric,
skilled and intermediate nursing care, and custodial care as available
at state hospitals and shall be considered as part of retirement benefits
to such retirees. Such retired employees shall be required to cooperate
in the application and claims process for any and all benefits, plans, or
programs available for payment of cost of care at state hospitals, but
such employees shall be exempt from personal liability for any cost
after application of such benefits, plans, or programs. (Code 1981,
§ 45-18-80, enacted by Ga. L. 1992, p. 2100, § 1; Ga. L. 1993, p. 91,
§ 45.)
45-18-81. Legislative intent.
It is the intent of this article to provide that any such state employees
currently hospitalized at any state hospital shall be relieved of personal
liability for any existing cost of care charges, provided employees or
those responsible for employees cooperate and ensure that to the
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greatest extent possible applications are made for all benefits, plans,
and programs available for payment of cost of care at state hospitals.
(Code 1981, § 45-18-81, enacted by Ga. L. 1992, p. 2100, § 1.)
ARTICLE 6
RETIREE HEALTH BENEFIT FUND
45-18-100 through 45-18-105.
Repealed by Ga. L. 2009, p. 49, § 3, effective September 1, 2010.
Editor’s notes. — This article consisted of Code Sections 45-18-100 through
45-18-105, relating to the retiree health
benefit fund, and was based on Ga. L.

2005, p. 623, § 8/SB 284; Ga. L. 2007, p.
77, §§ 4-10/SB 172; Ga. L. 2008, p. 324,
§ 45/SB 455.
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CHAPTER 19
LABOR PRACTICES
Article 1
Strikes by Public Employees
Sec.
45-19-1.
45-19-2.
45-19-3.
45-19-4.

45-19-5.

Definitions; right to express
complaints or opinions not impaired.
Public employees not to promote, participate in, or encourage strikes.
Supervising personnel not to
authorize, approve, or consent
to strikes.
Termination of employment,
forfeiture of civil service status, job rights, seniority, and
emoluments upon violation of
Code Section 45-19-2; eligibility of employee for reappointment.
Action by person not a public
employee to encourage strike.
Article 2

Fair Employment Practices
45-19-20. Short title.
45-19-21. Purposes and construction of
article.
45-19-22. Definitions.
45-19-23. Creation of Board of Commissioners of the Commission on
Equal Opportunity; members;
terms; officers; meetings; compensation of members; powers
and duties of board; annual report to Governor and General
Assembly; special masters’ list.
45-19-24. Commission on Equal Opportunity created; administrator;
assignment of commission to
Governor for administrative
purposes.
45-19-25. Function of administrator.
45-19-26. Role of Attorney General.
45-19-27. Additional powers and duties
of administrator.
45-19-28. Limitation on provisions of article relating to age discrimination.

Sec.
45-19-29. Unlawful practices generally.
45-19-30. Unlawful practices in training
or apprenticeship programs.
45-19-31. Unlawful practices in advertisement of employment.
45-19-32. Unlawful practice for party to
violate conciliation agreement.
45-19-33. Different standards of compensation or different terms and
conditions
of
employment
when not based on race, color,
religion, sex, national origin,
disability, or age.
45-19-34. Hiring, employing, or selecting
for training programs when religion or national origin a bona
fide occupational qualification.
45-19-35. Use of quotas because of imbalances in employee ratios prohibited; grants of preferential
treatment to certain individuals or groups not required by
article; adoption of plans required by Governor to reduce
imbalance; effect of article
upon certain employment practices.
45-19-36. Filing complaints of unlawful
practice; action by administrator.
45-19-37. Appointment of special master
to conduct hearing on complaint; procedure.
45-19-38. Findings, conclusions, and order of special master generally;
order to cease and desist from
unlawful practice and to take
remedial action.
45-19-39. Appeal to superior court of final order of special master or
complaint dismissed by administrator.
45-19-40. Entry of court judgment based
upon final order of administrator or special master; notification of parties; effect of judgment.
45-19-41. Administrator to have exclusive jurisdiction over claims
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Sec.

Sec.

under article; final determination of claim bars further state
actions.
45-19-42. Procurement of violation of article by person not subject
thereto not a defense.
45-19-43. Access of administrator or designee to premises, records, and
documents; persons required to

make and keep employment records; application for relief
from order due to hardship; unlawful to make information
public.
45-19-44. Unlawful practices punishable
by civil fine.
45-19-45. Unlawful conspiracies.
45-19-46. Overtime compensation.

ARTICLE 1
STRIKES BY PUBLIC EMPLOYEES
RESEARCH REFERENCES
ALR. — Right of public employees to
form or join a labor organization affiliated
with a federation of trade unions or which
includes private employees, 40 ALR3d
728.
Validity and construction of statutes or

ordinances providing for arbitration of labor disputes involving public employees,
68 ALR3d 885.
Bargainable or negotiable issues in
state public employment labor relations,
84 ALR3d 242.

45-19-1. Definitions; right to express complaints or opinions not
impaired.
As used in this article, the term:
(1) ‘‘Public employee’’ means any person holding a position by
appointment or employment in the government of this state or any
person holding a position which provides essential public services
without which the public health, safety, welfare, or morals would be
endangered, by appointment or employment in the government of a
county, municipality, school system, or other political subdivision of
this state or in any agency, authority, board, commission, or public
institution of this state or political subdivision thereof.
(2) ‘‘Public employment’’ means the appointment or employment in
the government of this state or the government of a county, municipality, school system, or other political subdivision of this state or in
any agency, authority, board, commission, or public institution of this
state or political subdivision thereof.
(3) ‘‘Strike’’ means the failure to report for duty, the willful absence
from one’s position, the stoppage or deliberate slowing down of work,
or the withholding in whole or in part of the full, faithful, and proper
performance of the duties of employment for the purpose of inducing,
influencing, or coercing a change in the conditions, compensation,
rights, privileges, or obligations of public employment; provided,
however, that nothing in this article shall limit or impair the right of
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any public employee to express or communicate a complaint or
opinion on any matter related to the conditions of public employment
so long as the same is not designed to and does not interfere with the
full, faithful, and proper performance of the duties of employment.
(Ga. L. 1962, p. 459, § 2; Ga. L. 1990, p. 8, § 45; Ga. L. 1998, p. 1155,
§ 1.)
Law reviews. — For review of 1998
legislation relating to public officers and

employees, see 15 Ga. St. U.L. Rev. 201
(1998).

JUDICIAL DECISIONS
Slowdowns in writing tickets prohibited. — Police officers were properly
disciplined for violating county policy and
O.C.G.A. §§ 45-19-1 and 45-19-2 by promoting a ticket slow-down program that
encouraged other officers to write fewer
tickets, allegedly to cause financial problems for the county, as the slow-down

program constituted a strike under
§ 45-19-1(3). Douglas v. Dekalb County,
308 Fed. Appx. 396 (11th Cir. 2009) (Unpublished).
Cited in Local 189 Int’l Union of Police
Ass’ns v. Barrett, 524 F. Supp. 760 (N.D.
Ga. 1981).

OPINIONS OF THE ATTORNEY GENERAL
Right to express complaints and
opinions. — A state employee has the
right, either singularly or collectively, to
express or communicate complaints or
opinions relating to state employment,
including freedom to enter into organizations created for like purposes; the only
limitation upon such activities of the state
employees would prevent their striking,
or otherwise interfering with proper performance of the duties of state employment, or obstructing access to or egress
from state property. 1969 Op. Att’y Gen.
No. 69-379.
Right to join labor union. — Although the Fulton County Board of Family and Children Services lacks authority
to enter into a collective bargaining agree-

ment with a union, there is no prohibition
against the board’s having discussions
with employees or their representatives
on appropriate subjects; while state employees are prohibited from striking, they
have the right to express complaints or
opinions relating to the conditions of their
employment; this would appear to include
the right to join a labor union. 1973 Op.
Att’y Gen. No. 73-56.
Activities not amounting to strike.
— The Department of Transportation has
no power to take steps to prevent any
labor activity short of strikes and other
obstructions to the performance of the
duties of employment. 1969 Op. Att’y Gen.
No. 69-379.

RESEARCH REFERENCES
Am. Jur. 2d. — 48 Am. Jur. 2d, Labor
and Labor Relations, §§ 310, 409. 48A
Am. Jur. 2d, Labor and Labor Relations,
§ 1322 et seq.

C.J.S. — 83 C.J.S., Strike, § 1 et seq.
ALR. — Rights of state and municipal
public employees in grievance proceedings, 46 ALR4th 912.
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45-19-2. Public employees not to promote, participate in, or
encourage strikes.
No public employee shall promote, encourage, or participate in any
strike; provided, however, that no right to collective bargaining currently recognized by law is abridged by this article. (Ga. L. 1962, p. 459,
§ 1; Ga. L. 1998, p. 1155, § 1; Ga. L. 1999, p. 81, § 45.)
Law reviews. — For article discussing
right of Georgia state employees to partic-

ipate in strikes, see 4 Ga. L. Rev. 110
(1969).

JUDICIAL DECISIONS
Agreement fixing employment conditions prohibited. — The State Ports
Authority in the operation of the docks
and warehouses at its Savannah terminals was without authority to enter into
an agreement with any third party fixing
the terms and conditions of the employment of personnel working for the authority. International Longshoremen’s Ass’n v.
Georgia Ports Auth., 217 Ga. 712, 124
S.E.2d 733, cert. denied, 370 U.S. 922, 82
S. Ct. 1561, 8 L. Ed. 2d 503 (1962).
Encouraging officers not to write

tickets. — Police officers were properly
disciplined for violating county policy and
O.C.G.A. §§ 45-19-1 and 45-19-2 by promoting a ticket slow-down program that
encouraged other officers to write fewer
tickets, allegedly to cause financial problems for the county. Douglas v. Dekalb
County, 308 Fed. Appx. 396 (11th Cir.
2009) (Unpublished).
Cited in Local 189 Int’l Union of Police
Ass’ns v. Barrett, 524 F. Supp. 760 (N.D.
Ga. 1981).

OPINIONS OF THE ATTORNEY GENERAL
Right to express complaints or
opinions. — A state employee has the
right, either singularly or collectively, to
express or communicate complaints or
opinions relating to state employment,
including freedom to enter into organizations created for like purposes; the only
limitation upon such activities of the state
employees would prevent their striking,
or otherwise interfering with proper performance of the duties of state employment, or obstructing access to or egress
from state property. 1969 Op. Att’y Gen.
No. 69-379.
Employees may not lawfully strike

to demand recognition from the Georgia Ports Authority if the purpose of such
recognition is to force the authority to
bargain with the union over the terms and
conditions of employment imposed by the
authority. 1965-66 Op. Att’y Gen. No.
66-136.
Activity not amounting to a strike.
— The Department of Transportation has
no power to take steps to prevent any
labor activity short of strikes and other
obstructions to the performance of the
duties of employment. 1969 Op. Att’y Gen.
No. 69-379.

RESEARCH REFERENCES
ALR. — Validity of public utility
anti-strike laws and regulations, 22
ALR2d 894.
Union organization and activities of
public employees, 31 ALR2d 1142; 37
ALR3d 1147; 95 ALR3d 1102.

Damage liability of state or local public
employees’ union officials for unlawful
work stoppage, 84 ALR3d 336.
Who are employees forbidden to strike
under state enactments or state
common-law rules prohibiting strikes by
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public employees or stated classes of public employees, 22 ALR4th 1103.

45-19-3. Supervising personnel not to authorize, approve, or
consent to strikes.
No person exercising any authority, supervision, or direction over any
public employee shall have the power to authorize, approve, or consent
to a strike by one or more public employees; and such person shall not
authorize, approve, or consent to such a strike. (Ga. L. 1962, p. 459, § 5;
Ga. L. 1998, p. 1155, § 1.)
Cross references. — Prohibition
against work stoppages, slowdowns, or
strikes
by
municipal
firefighters,
§ 25-5-12.

Law reviews. — For article discussing
right of Georgia state employees to participate in strikes, see 4 Ga. L. Rev. 110
(1969).

JUDICIAL DECISIONS
Cited in Local 189 Int’l Union of Police
Ass’ns v. Barrett, 524 F. Supp. 760 (N.D.
Ga. 1981).
OPINIONS OF THE ATTORNEY GENERAL
Right to express complaints or
opinions. — A state employee has the
right, either singularly or collectively, to
express or communicate complaints or
opinions relating to state employment,
including freedom to enter into organizations created for like purposes; the only
limitation upon such activities of the state
employees would prevent their striking,
or otherwise interfering with proper per-

formance of the duties of state employment, or obstructing access to or egress
from state property. 1969 Op. Att’y Gen.
No. 69-379.
The Department of Transportation
has no power to take steps to prevent
any labor activity short of strikes and
other obstructions to the performance of
the duties of employment. 1969 Op. Att’y
Gen. No. 69-379.

RESEARCH REFERENCES
ALR. — Labor law: right of public employees to strike or engage in work stoppage, 37 ALR3d 1147.

Union security arrangements in state
public employment, 95 ALR3d 1102.

45-19-4. Termination of employment, forfeiture of civil service
status, job rights, seniority, and emoluments upon violation of Code Section 45-19-2; eligibility of employee
for reappointment.
Any public employee who violates Code Section 45-19-2 shall be
deemed to have terminated his or her employment; shall forfeit his or
her civil service status, job rights, seniority, and emoluments, if any;
and subsequent to such violation shall not be eligible for appointment
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or reappointment or employment or reemployment in public employment for a period of three years after such violation except upon the
following conditions:
(1) His or her direct or indirect compensation shall in no event
exceed that received by him or her immediately prior to the time of
such violation;
(2) His or her direct or indirect compensation shall not be increased for three years after such subsequent appointment or reappointment or employment or reemployment; and
(3) He or she shall be on probation for a period of five years
following such appointment or reappointment or employment or
reemployment, during which period he or she shall serve without
tenure and at the pleasure of the appointing or employing officer or
body. (Ga. L. 1962, p. 459, § 3; Ga. L. 1998, p. 1155, § 1.)
Law reviews. — For article discussing
right of Georgia state employees to partic-

ipate in strikes, see 4 Ga. L. Rev. 110
(1969).

JUDICIAL DECISIONS
Cited in Local 189 Int’l Union of Police
Ass’ns v. Barrett, 524 F. Supp. 760 (N.D.
Ga. 1981).
OPINIONS OF THE ATTORNEY GENERAL
The Department of Transportation
has no power to take steps to prevent
any labor activity short of strikes and

other obstructions to the performance of
the duties of employment. 1969 Op. Att’y
Gen. No. 69-379.

RESEARCH REFERENCES
ALR. — Removal of public officers for
misconduct during previous term, 42
ALR3d 691.
Damage liability of state or local public
employees’ union officials for unlawful
work stoppage, 84 ALR3d 336.

Who are employees forbidden to strike
under state enactments or state
common-law rules prohibiting strikes by
public employees or stated classes of public employees, 22 ALR4th 1103.

45-19-5. Action by person not a public employee to encourage
strike.
Any person who is not a public employee and who shall knowingly
incite, agitate, influence, coerce, persuade, or picket to urge a public
employee to strike shall be guilty of a misdemeanor and, upon conviction thereof, shall be punished by imprisonment not to exceed one year,
or by a fine of not less than $100.00 nor more than $1,000.00, or both.
(Ga. L. 1962, p. 459, § 4; Ga. L. 1998, p. 1155, § 1.)
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right of Georgia state employees to partic-
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ipate in strikes, see 4 Ga. L. Rev. 110
(1969).

RESEARCH REFERENCES
C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 240, 244.
ALR. — Damage liability of state or

local public employees’ union or union
officials for unlawful work stoppage, 84
ALR3d 336.

ARTICLE 2
FAIR EMPLOYMENT PRACTICES
Editor’s notes. — Ga. L. 1983, p. 1097,
effective July 1, 1983, deleted the Code
sections formerly codified at this article
and enacted the present article. The 1983
Act had the effect of amending or reenacting without change the Code sections comprising this article. The 1983 Act also had
the effect of repealing former § 45-19-46,
which was enacted by Ga. L. 1982, p.
1253, § 2, and which became effective
November 1, 1982 (but see § 1 of the 1982
Act for similar provisions given effect
prior to the November 1, 1982, effective
date of the Code). Former § 45-19-46 provided for the repeal of this article on July
1, 1985.

Administrative rules and regulations. — Commission on Equal Opportunity, Rules and Regulations of the State of
Georgia, Title 186. Employee suggestion
program, Official Compilation of the Rules
and Regulations of the State of Georgia,
Rules of State Personnel Board, Rule
478-1-.22.
Law reviews. — For article surveying
recent developments in Georgia administrative law, see 34 Mercer L. Rev. 393
(1982). For article, ‘‘Wheel of Fortune: A
Critique of the ‘Manifest Imbalance’ Requirement for Race-Conscious Affirmative
Action under Title VII,’’ see 43 Ga. L. Rev.
993 (2009).

JUDICIAL DECISIONS
Superior courts have subject matter jurisdiction over timely Title VII
claims under the Civil Rights Act of 1964
filed pursuant to Equal Employment Opportunity Commission notification to the
claimant that, the federal prerequisites
for suit having been fulfilled, suit may be
filed. Collins v. DOT, 208 Ga. App. 53, 429
S.E.2d 707 (1993).
Original state court jurisdiction. —
The General Assembly’s adoption of the
Fair Employment Practices Act (FEPA),
O.C.G.A. Art. 2, Ch. 19, T. 45, providing a
state remedy, enforceable in state courts

following state administrative proceedings, does not and cannot preclude pursuit
of a ripe and independent federal Title VII
of the Civil Rights Act of 1964 action in
state courts. The superior courts’ appellate jurisdiction over state FEPA claims
does not affect their original jurisdiction
over Title VII claims. Collins v. DOT, 208
Ga. App. 53, 429 S.E.2d 707 (1993).
Cited in Bleakley v. Jekyll Island-State
Park Auth., 536 F. Supp. 236 (S.D. Ga.
1982); Washington v. Department of Human Resources, 759 F. Supp. 825 (M.D.
Ga. 1991).

OPINIONS OF THE ATTORNEY GENERAL
To be subject of charge under these
statutory provisions, particular state
agency must be charging party’s employer.
1980 Op. Att’y Gen. No. 80-72.
Under these statutory provisions, a

charge of discrimination may be brought
only against charging party’s employer.
1980 Op. Att’y Gen. No. 80-72.
Jurisdiction over charges of unlawful employment discrimination in
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university system. — Georgia Office of
Fair Employment Practices and Board of
Regents of the University System of Georgia have concurrent jurisdiction over
charge of unlawful employment discrimination in the university system. If either
renders a final administrative determina-

45-19-20

tion, the other agency is barred from reconsidering those issues considered in
earlier administrative proceeding provided same parties are involved in both
proceedings. 1980 Op. Att’y Gen. No.
80-74.

RESEARCH REFERENCES
Am. Jur. Proof of Facts. — Discrimination Under Age Discrimination in Employment Act, 10 POF2d 1.
Age as Bona Fide Occupational Qualification Under ADEA, 15 POF2d 481.
Proof of Discrimination Under Age Discrimination in Employment Act, 44
POF3d 79.
Contingent Worker’s Protection Under
Federal Anti-Discrimination Statutes, 57
POF3d 75.
Am. Jur. Trials. — Employment Discrimination Action under Federal Civil
Rights Acts, 21 Am. Jur. Trials 1.
Disability Discrimination Based on
Dyslexia in Employment Actions Under
the Americans with Disabilities Act, 74
Am. Jur. Trials 255.

ALR. — What constitutes unfair labor
practice under state public employee relations Acts, 9 ALR4th 20.
Rights of state and municipal public
employees in grievance proceedings, 46
ALR4th 912.
Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
Employee’s retention of benefits received in consideration of promise not to
enforce claims under Age Discrimination
in Employment Act as ratification of otherwise invalid or voidable waiver under
§ 7(f )(1) of act (29 USCS § 626(f )(1)), 128
ALR Fed. 577.

45-19-20. Short title.
This article shall be known and may be cited as the ‘‘Fair Employment Practices Act of 1978.’’ (Ga. L. 1978, p. 859, § 25; Ga. L. 1983, p.
1097, § 1.)
Law reviews. — For comment,
‘‘Blurred Lines: Sexual Orientation and

Gender Nonconformity in Title VII,’’ see
64 Emory L.J. 911 (2015).

JUDICIAL DECISIONS
Sovereign immunity under Eleventh Amendment. — Fired state employee’s monetary claims against a state
agency in federal court under the Age
Discrimination in Employment Act, Title I
of the Americans with Disabilities Act,
and 42 U.S.C. § 1981 were dismissed because the Georgia General Assembly did
not waive the state’s sovereign immunity
under the Eleventh Amendment by enacting the Fair Employment Practices Act,
O.C.G.A. § 45-19-20 et seq., but an injunctive claim was still cognizable. Jackson v. Oconee Cmty. Serv. Bd., No.

5:06-CV-55 (WDO), 2006 U.S. Dist. LEXIS
38057 (M.D. Ga. June 8, 2006).
Georgia legislature specifically waived
the state’s sovereign immunity from federal disability discrimination claims because a state statute, the Fair Employment Practices Act, O.C.G.A. § 45-19-20
et seq., had waived immunity from comparable actions brought under state law;
thus, defendant state DOC could have
been, and was, sued in state court on
federal disability discrimination claims by
plaintiff former employee, and further,
DOC’s removal of the case to federal court
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waived its eleventh amendment immunity. Jones v. Dep’t of Corr., No.

45-19-21

1:07-CV-1228-RLV, 2008 U.S. Dist. LEXIS
22142 (N.D. Ga. Mar. 18, 2008).

45-19-21. Purposes and construction of article.
(a) The general purposes of this article are:
(1) To provide for execution within public employment in the state
of the policies embodied in Title VII of the federal Civil Rights Act of
1964 (78 Stat. 241), as amended by the Equal Employment Opportunity Act of 1972 (86 Stat. 103), as from time to time amended, the
federal Age Discrimination in Employment Act of 1967 (81 Stat. 602),
as from time to time amended, and the federal Rehabilitation Act of
1973 (87 Stat. 355), as from time to time amended;
(2) To safeguard all individuals in public employment from discrimination in employment; and
(3) To promote the elimination of discrimination against all individuals in public employment because of such individuals’ race, color,
religion, national origin, sex, disability, or age thereby to promote the
protection of their interest in personal dignity and freedom from
humiliation; to make available to the state their full productive
capacities; to secure the state against domestic strife and unrest
which would menace its democratic institutions; to preserve the
public safety, health, and general welfare; and to further the interests, rights, and privileges of individuals within the state.
(b) This article shall be broadly construed to further the general
purposes stated in this Code section and the special purposes of the
particular provision involved.
(c) Nothing in this article shall be construed as indicating an intent
to exclude local or federal laws on the same subject matter, which laws
are not inconsistent with this article.
(d) Nothing contained in this article shall be deemed to repeal any
other nonconflicting law of this state relating to discrimination because
of race, color, religion, national origin, sex, disability, or age. (Ga. L.
1978, p. 859, § 2; Ga. L. 1983, p. 1097, § 1; Ga. L. 1990, p. 8, § 45; Ga.
L. 1995, p. 1302, § 10.)
U.S. Code. — The Civil Rights Act of
1964, referred to in this Code section, is
codified as 42 U.S.C. § 2000a et seq. The
Equal Employment Opportunity Act of
1972, referred to in this Code section, is
codified as 42 U.S.C. § 2000e et seq. The
Age Discrimination in Employment Act of

1967, referred to in this Code section, is
codified as 29 U.S.C. § 621 et seq. The
Rehabilitation Act of 1973, referred to in
this Code section, is codified as 29 U.S.C.
§ 701 et seq.
Law reviews. — For article, ‘‘Gender
and Justice in the Courts: A Report to the
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Supreme Court of Georgia by the Commission on Gender Bias in the Judicial System,’’ see 8 Ga. St. U.L. Rev. 539 (1992).
JUDICIAL DECISIONS
Reference to federal decisions is
appropriate in view of purposes of
O.C.G.A. Art. 2, Ch. 19, T. 45. — Reference to federal decisions interpreting Title
VII of the Civil Rights Act of 1964 (42
U.S.C. § 2000e et seq.) is appropriate in

view of purposes of Act as stated in
O.C.G.A. § 45-19-21. Georgia Dep’t of Human Resources v. Montgomery, 248 Ga.
465, 284 S.E.2d 263 (1981); Georgia Bureau of Investigation v. Heard, 166 Ga.
App. 895, 305 S.E.2d 670 (1983).

OPINIONS OF THE ATTORNEY GENERAL
No repeal of ‘‘State Merit System
Law’’ by this Act. — The statutory provisions of the ‘‘State Merit System Law’’,
O.C.G.A. § 45-20-1 et seq., that bar discrimination in state employment, and provide a procedure to adjudicate cases of

unlawful employment discrimination
have not been repealed by the ‘‘Georgia
Fair Employment Practices Act,’’ O.C.G.A.
§ 45-19-20 et seq. 1983 Op. Att’y Gen. No.
83-51.

RESEARCH REFERENCES
ALR. — Application of state law to sex
discrimination in employment, 87 ALR3d
93.
Identification of jobseeker by race, religion, national origin, sex, or age, in ‘‘Situation Wanted’’ employment advertising as
violation of state civil rights laws, 99
ALR3d 154.
Accommodation requirement under
state legislation forbidding job discrimination on account of handicap, 76 ALR4th
310.
Handicap as job disqualification under
state legislation forbidding job discrimination on account of handicap, 78 ALR4th
265.
Damages and other relief under state
legislation forbidding job discrimination
on account of handicap, 78 ALR4th 435.
Discrimination ‘‘because of handicap’’ or
‘‘on the basis of handicap’’ under state
statutes prohibiting job discrimination on
account of handicap, 81 ALR4th 144.
What constitutes handicap under state
legislation forbidding job discrimination
on account of handicap, 82 ALR4th 26.

Availability and scope of punitive damages under state employment discrimination law, 81 ALR5th 367.
Validity, construction, and application
of state enactment, order, or regulation
expressly prohibiting sexual orientation
discrimination, 82 ALR5th 1.
Individual liability of supervisors, managers, officers or co-employees for discriminatory actions under state Civil Rights
Act, 83 ALR5th 1.
What constitutes employer’s reasonable
accommodation of employee’s religious
preferences under Title VII of Civil Rights
Act of 1964, 134 ALR Fed 1.
What constitutes reverse or majority
gender discrimination against males violative of federal constitution or statutes —
public employment cases, 153 ALR Fed.
609.
What constitutes employment discrimination by public entity in violation of
Americans with Disabilities Act (ADA), 42
U.S.C.A. § 12132, 164 ALR Fed. 433.
Can ‘‘at-will’’ employee bring action for
racial discrimination under 42 U.S.C.A.
§ 1981, 165 ALR Fed. 143.
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45-19-22. Definitions.
As used in this article, the term:
(1) ‘‘Administrator’’ means the administrator of the Commission
on Equal Opportunity provided for by Code Section 45-19-24, which
agency is composed of an Equal Employment Division and a Fair
Housing Division.
(2) ‘‘Board’’ means the Board of Commissioners of the Commission
on Equal Opportunity created by Code Section 45-19-23.
(3) ‘‘Disability’’ means a physical or mental impairment which
substantially limits one or more of a person’s major life activities,
unless an employer demonstrates that the employer is unable to
accommodate reasonably to an employee’s or prospective employee’s
disability without undue hardship on the conduct of the employer’s
operation.
(4) ‘‘Discrimination’’ means any direct or indirect act or practice of
exclusion, distinction, restriction, segregation, limitation, refusal,
denial, or any other act or practice of differentiation or preference in
the treatment of a person or persons because of race, color, religion,
national origin, sex, handicap, or age or the aiding, abetting, inciting,
coercing, or compelling of such an act or practice. This term shall not
include any direct or indirect act or practice of exclusion, distinction,
restriction, segregation, limitation, refusal, denial, or any other act or
practice of differentiation or preference in the treatment of a person
or persons because of religion if an employer demonstrates that the
employer is unable to accommodate reasonably an employee’s or
prospective employee’s religious observance or practice without undue hardship on the conduct of the employer’s operation.
(5) ‘‘Public employer’’ or ‘‘employer’’ means any department, board,
bureau, commission, authority, or other agency of the state which
employs 15 or more employees within the state for each working day
in each of 20 or more calendar weeks in the current or preceding
calendar year. A person elected to public office in this state is a public
employer with respect to persons holding positions or individuals
applying for positions which are subject to the state system of
personnel administration created by Chapter 20 of this title, including the rules and regulations promulgated by the State Personnel
Board or any personnel merit system of any agency or authority of
this state. A person elected to public office in this state is not a public
employer with respect to persons holding positions or individuals
applying for positions on such officer’s personal staff or on the
policy-making level or as immediate advisers with respect to the
exercise of the constitutional or legal powers of the office held by such
officer.
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(6) ‘‘Public employment’’ means employment by any department,
board, bureau, commission, authority, or other agency of the State of
Georgia.
(7) ‘‘Religion’’ means all aspects of religious observance and practice as well as belief.
(8) ‘‘Unlawful practice’’ means an act or practice declared to be an
unlawful practice in Code Sections 45-19-29 through 45-19-31,
45-19-32, or 45-19-45. (Ga. L. 1978, p. 859, § 1; Ga. L. 1983, p. 1097,
§ 1; Ga. L. 1984, p. 22, § 45; Ga. L. 1992, p. 1828, § 1; Ga. L. 1995,
p. 1302, § 9; Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446,
§ 2-81/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Employment practices that are facially neutral. — Discrimination can involve employment practices, such as standardized tests, that are facially neutral,
but in fact fall more harshly on one group

than another and cannot be justified as a
business necessity. Georgia Dep’t of Human Resources v. Montgomery, 248 Ga.
465, 284 S.E.2d 263 (1981).

OPINIONS OF THE ATTORNEY GENERAL
‘‘Employee’’ and ‘‘employer’’ defined. — An ‘‘employee’’ is a person who
renders services to another usually for
wages, salary, or financial consideration,
and who, in performance of such services,
is subject to direction and control of another, such other being the employer. The
‘‘employer’’ is that entity which has con-

trol over time, manner, and method by
which ‘‘employee’’ performs the task. 1980
Op. Att’y Gen. No. 80-72.
In classified service of state merit
system, the employer is appointing
authority or employing agency and
not state merit system or State Personnel
Board. 1980 Op. Att’y Gen. No. 80-72.

RESEARCH REFERENCES
ALR. — Application of state law to sex
discrimination in employment, 87 ALR3d
93.
Construction and effect of state legislation forbidding job discrimination on account of physical handicap, 90 ALR3d 393.
Accommodation requirement under

state legislation forbidding job discrimination on account of handicap, 76 ALR4th
310.
Handicap as job disqualification under
state legislation forbidding job discrimination on account of handicap, 78 ALR4th
265.
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Damages and other relief under state
legislation forbidding job discrimination
on account of handicap, 78 ALR4th 435.
Discrimination ‘‘because of handicap’’ or
‘‘on the basis of handicap’’ under state
statutes prohibiting job discrimination on
account of handicap, 81 ALR4th 144.
What constitutes handicap under state
legislation forbidding job discrimination
on account of handicap, 82 ALR4th 26.

45-19-23

Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
What constitutes religious harassment
in employment in violation of Title VII of
Civil Rights Act of 1964 (42 USCA
§ 2000e et seq.), 149 ALR Fed. 405.

45-19-23. Creation of Board of Commissioners of the Commission on Equal Opportunity; members; terms; officers;
meetings; compensation of members; powers and duties of board; annual report to Governor and General
Assembly; special masters’ list.
(a) A Board of Commissioners of the Commission on Equal Opportunity is created. The board shall consist of nine persons. Subject to
confirmation by the Senate, the members of the board shall be appointed by the Governor for three-year terms, except as otherwise
provided in this subsection. Of the Governor’s initial appointments,
three shall be for one-year terms, three shall be for two-year terms, and
three shall be for three-year terms. In the event of a vacancy during the
term of any member appointed by the Governor whether by reason of
death, resignation, or otherwise, the appointment of a successor by the
Governor shall be only for the remainder of the unexpired term. The
membership of the board shall be representative of a fair and reasonable cross section of the population of the state and one-third of the
members shall have experience in labor or Title VII law enforcement or
other legal human rights experience; provided, however, that after July
1, 1993, at least three members of the board shall be representative of
or have a background in realty, apartment management, or the building
and contracting industry.
(b) The board shall annually elect a chair and such other officers as
it deems appropriate and shall meet at least three times a year at a
time and place specified in writing by the administrator. The board may
also meet from time to time upon its own motion, as deemed necessary
by a majority of the members thereof, for the purposes of conducting
routine or special business. Each member of the board shall serve
without pay; but the members who are not otherwise state officials or
employees shall, while engaged in the official duties of the board,
receive the same expense allowance and travel cost reimbursement
which members of certain boards and commissions receive pursuant to
Code Section 45-7-21.
(c) The board shall make a written report to the Governor and to the
General Assembly by December 31 of each year. Such report shall
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advise the Governor and the members of the General Assembly of the
board’s activities and the administration of this article and shall make
such recommendation for change, if any, as the board deems proper.
(d) The board shall assist the administrator of the Commission on
Equal Opportunity in an advisory capacity in carrying out the duties
and functions of the office including but not limited to matters relating
to fair employment practices and the effectiveness of the state programs
and operations.
(e) The board shall establish and certify to the Governor at the
beginning of each fiscal year a list of not less than 12 persons, including
females and minorities, licensed to practice law in Georgia, who have
experience in labor law, in employment law, or administrative law, from
which list the Governor may select, on the basis of rotation in sequential order, special masters as provided for in Code Section 45-19-37. The
board may from time to time certify to the Governor additional persons
to be added to the aforementioned list. (Ga. L. 1978, p. 859, § 9; Ga. L.
1983, p. 1097, § 1; Ga. L. 1985, p. 149, § 45; Ga. L. 1992, p. 1828, § 2.)
Cross references. — Legal mileage
allowance, § 50-19-7.
RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 127 et seq.

C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 38-68.

45-19-24. Commission on Equal Opportunity created; administrator; assignment of commission to Governor for
administrative purposes.
There is created the Commission on Equal Opportunity. The Governor shall appoint an administrator of the Commission on Equal
Opportunity who shall serve at the pleasure of the Governor. The
Commission on Equal Opportunity shall be attached to the office of the
Governor for administrative purposes only. The Commission on Equal
Opportunity shall have an Equal Employment Division to assist the
administrator in carrying out the provisions of this article. (Ga. L. 1978,
p. 859, § 10; Ga. L. 1983, p. 1097, § 1; Ga. L. 1992, p. 1828, § 3.)
JUDICIAL DECISIONS
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).
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RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, §§ 42, 87 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 18.

45-19-25. Function of administrator.
The function of the administrator shall be to encourage fair treatment for public employees and to discourage unlawful discrimination in
public employment. (Ga. L. 1978, p. 859, § 11; Ga. L. 1983, p. 1097,
§ 1.)
JUDICIAL DECISIONS
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).

45-19-26. Role of Attorney General.
The Attorney General shall be the legal adviser for the administrator.
(Ga. L. 1978, p. 859, § 12; Ga. L. 1983, p. 1097, § 1.)
JUDICIAL DECISIONS
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).
OPINIONS OF THE ATTORNEY GENERAL
Office of Fair Employment Practices does not have the authority to
conduct systematic investigations into

public employment. 1979 Op. Att’y Gen.
No. 79-13.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 230 et seq.

C.J.S. — 67 C.J.S., Officers and Public
Employees, §§ 8, 9.

45-19-27. Additional powers and duties of administrator.
In the enforcement of this article the administrator shall have the
following powers and duties:
(1) To maintain an office in the City of Atlanta and such other
offices within the state as the administrator may deem necessary;
(2) To meet and exercise the administrator’s powers at any place
within the state;
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(3) Within the limitations provided by law, to appoint clerks and
other employees and agents as the administrator may deem necessary, to include employees and agents to represent complainants at
special master hearings as provided in Code Section 45-19-37;
(4) To cooperate with individuals and with state, local, and other
agencies, both public and private, and to obtain upon request and
utilize the services of all governmental departments and agencies;
(5) To cooperate with the United States Equal Employment Opportunity Commission created by Section 705 of the Civil Rights Act
of 1964 (78 Stat. 241), as amended, and with other federal and local
agencies in order to achieve the purposes of that act; and to cooperate
with other federal and local agencies in order to achieve the purposes
of this article;
(6) To accept gifts, bequests, grants, or other public or private
payments on behalf of the state and to pay such moneys into the state
treasury;
(7) To accept on behalf of the state reimbursement pursuant to
Section 709(b) of the Civil Rights Act of 1964 (78 Stat. 241), as
amended, for services rendered to assist the United States Equal
Employment Opportunity Commission;
(8) To receive, initiate, investigate, seek to conciliate, and make
determinations regarding complaints alleging violations of this article and to approve or disapprove plans required by the Governor to
eliminate or reduce imbalance in employment with respect to race,
color, disability, religion, sex, national origin, or age;
(9) To furnish technical assistance requested by persons subject to
this article to further their compliance with this article or an order
issued thereunder;
(10) To investigate and make studies, subject to approval by the
Governor, of unlawful practices in public employment and, in connection therewith, to hold hearings, to request the attendance of persons
to give testimony, to receive for the record at any such hearing
written statements, documents, exhibits, and other items pertinent
to the subject matter of any such hearing, and, following any such
investigation or hearing, to issue such report and recommendations
as will in its opinion assist in carrying out the purposes of this article;
(11) To require answers to interrogatories, examine witnesses, and
require the production of documents so long as it is relevant to the
investigation of a complaint;
(12) To render written reports to the Governor and the General
Assembly. The reports may contain recommendations of the
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administrator for legislative or other action to effectuate the purposes
and policies of this article;
(13) To make provision for technical and clerical assistance to the
Board of Commissioners of the Commission on Equal Opportunity;
(14) To adopt, promulgate, amend, and rescind, subject to approval
of the board and the Governor and after giving proper notice and
hearing to all public employers pursuant to Chapter 13 of Title 50,
the ‘‘Georgia Administrative Procedure Act,’’ such rules and regulations as may be necessary to carry out the provisions of this article,
including regulations requiring the posting or inclusion in advertising material of notices prepared or approved by the administrator
and regulations regarding the filing, approval, or disapproval of plans
to eliminate or reduce imbalance in employment with respect to race,
color, disability, religion, sex, national origin, or age;
(15) To cooperate with other organizations, public and private, to
discourage unlawful practices and discrimination in employment;
(16) To maintain with the United States Equal Employment Opportunity Commission status as a ‘‘deferral agency’’ under Section
706 of the Civil Rights Act of 1964 (78 Stat. 241), as amended, as
provided by the rules and regulations of said commission or as a
‘‘referral agency’’ under Section 709 of the Civil Rights Act of 1964 (78
Stat. 241), as amended; and
(17) To require, pursuant to rules and regulations promulgated by
the administrator under the authority of paragraph (14) of this Code
section, from any state agency or department such reports and
information at such times as it may deem reasonably necessary to
carry out the purposes of this article. (Ga. L. 1978, p. 859, §§ 12, 13;
Ga. L. 1983, p. 1097, § 1; Ga. L. 1992, p. 6, § 45; Ga. L. 1992, p. 1828,
§ 4; Ga. L. 1995, p. 1302, § 10.)
U.S. Code. — The Civil Rights Act of
1964, referred to in this Code section, is
codified as 42 U.S.C. § 2000a et seq.
JUDICIAL DECISIONS
Cited in Robinson v. Department of
Cors., 211 Ga. App. 134, 438 S.E.2d 190
(1993).
OPINIONS OF THE ATTORNEY GENERAL
Powers of personnel administration commission over affirmative action plans unaffected. — The 1983
amendments to O.C.G.A. §§ 45-19-27 and

45-19-35 of the ‘‘Georgia Fair Employment Practices Act’’ do not infringe on the
state personnel board or the personnel
administration commissioner’s responsi-
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bilities in the area of affirmative action
plans. 1983 Op. Att’y Gen. No. 83-51.

45-19-28. Limitation on provisions of article relating to age
discrimination.
The provisions of this article relating to discrimination in employment on the basis of age shall apply only to individuals who are at least
40 years of age but less than 70 years of age. (Ga. L. 1983, p. 1097, § 1.)
Cross references. — Age discrimination in employment generally, § 34-1-2.

45-19-29. Unlawful practices generally.
It is an unlawful practice for an employer:
(1) To fail or refuse to hire, to discharge, or otherwise to discriminate against any individual with respect to the individual’s compensation, terms, conditions, or privileges of employment because of such
individual’s race, color, religion, national origin, sex, disability, or age;
(2) To limit, segregate, or classify his employees in any way which
would deprive or tend to deprive an individual of employment
opportunities or otherwise adversely affect an individual’s status as
an employee because of such individual’s race, color, religion, national
origin, sex, disability, or age; or
(3) To hire, promote, advance, segregate, or affirmatively hire an
individual solely because of race, color, religion, national origin, sex,
disability, or age, but this paragraph shall not prohibit an employer
from voluntarily adopting and carrying out a plan to fill vacancies or
hire new employees in a manner to eliminate or reduce imbalance in
employment with respect to race, color, disability, religion, sex,
national origin, or age if the plan has first been filed with the
administrator for review and comment for a period of not less than 30
days. (Ga. L. 1978, p. 859, § 3; Ga. L. 1983, p. 1097, § 1; Ga. L. 1984,
p. 22, § 45; Ga. L. 1995, p. 1302, § 10.)
Cross references. — Constitutional
guarantee of freedom of religion, Ga.
Const. 1983, Art. I, Sec. I, Para. III and
Para. IV. Discrimination in employment
on basis of sex generally, Ch. 5, T. 34, C. 5.

Giving of preference to veterans, their
widowed spouses, and dependents in the
matter of employment in Department of
Veterans Service, § 38-4-9.

JUDICIAL DECISIONS
Disparate impact treated differently from disparate treatment. —
Federal decisions interpreting Title VII of

the Civil Rights Act of 1964 (42 U.S.C.
§ 2000e et seq.) have consistently distinguished ‘‘disparate treatment’’ cases from
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cases involving facially neutral employment standards that have ‘‘disparate impact’’ on minority applicants. Georgia Bureau of Investigation v. Heard, 166 Ga.
App. 895, 305 S.E.2d 670 (1983).
Burden of proving or disproving
discrimination in ‘‘disparate impact’’
case. — In a ‘‘disparate impact’’ case, all
that the aggrieved employee need prove to
establish a prima-facie case of discrimination is that, regardless of intent to discriminate, the employer’s otherwise facially neutral selection device screens out
a disproportionate number of minorities.
Once this is shown, the burden then shifts
to the employer to demonstrate that, although it has discriminatory consequences, its facially neutral selection device is in fact job-related. Georgia Bureau
of Investigation v. Heard, 166 Ga. App.
895, 305 S.E.2d 670 (1983).
Burden of proving or disproving
discrimination in ‘‘disparate treatment’’ cases. — When dealing with subjective rather than facially-neutral and
hence objective employment procedures,
the case is to be treated as one involving
‘‘disparate treatment’’ wherein the employee’s prima-facie case is shown by evidence that the subjective decision to deny
the employee a promotion was racially
motivated. The employer’s rebuttal evidence must relate to defending the employee’s subjective decision as having
been based upon legitimate, nondiscriminatory reasons. Georgia Bureau of Investigation v. Heard, 166 Ga. App. 895, 305
S.E.2d 670 (1983).
Three-part allocation of burden of
proving discrimination in ‘‘disparate
treatment’’ case. See Kilmark v. Board of
Regents, 175 Ga. App. 857, 334 S.E.2d 890
(1985).
Burden of proof in sex discrimination case. — To establish a prima facie
case of ‘‘disparate treatment’’ when discrimination on the basis of sex is alleged
the plaintiff must prove by a preponderance of the evidence that the plaintiff
applied for an available position for which
she was qualified, but was rejected under
circumstances which give rise to an inference of unlawful discrimination. Kilmark
v. Board of Regents, 175 Ga. App. 857, 334
S.E.2d 890 (1985).

45-19-29

Race discrimination. — When an employer treats some employees less favorably than others due to race, the focus is
on ‘‘disparate treatment.’’ Georgia Dep’t of
Human Resources v. Montgomery, 248 Ga.
465, 284 S.E.2d 263 (1981).
Requisites of prima-facie case of
‘‘disparate treatment.’’ — Plaintiff can
make out a prima-facie claim of ‘‘disparate
treatment’’ by showing: (i) that the plaintiff belongs to a racial minority; (ii) that
the plaintiff applied and was qualified for
a job for which the employer was seeking
applicants; (iii) that, despite the plaintiff ’s
qualifications, the plaintiff was rejected;
and (iv) that, after the plaintiff ’s rejection,
the position remained open and the employer continued to seek applicants from
persons with the complainant’s qualifications. Georgia Dep’t of Human Resources
v. Montgomery, 248 Ga. 465, 284 S.E.2d
263 (1981).
Once
plaintiff
establishes
a
prima-facie case, discriminatory intent may be inferred absent articulation of a legitimate, nondiscriminatory
reason for plaintiff ’s rejection. Georgia
Dep’t of Human Resources v. Montgomery,
248 Ga. 465, 284 S.E.2d 263 (1981).
Subjective evaluation against objective standards not ‘‘facially-neutral.’’ —
When the employer’s relevant promotion
device consisted of a panel of supervisors
who subjectively evaluated and rated each
applicant’s qualifications against a number
of objective standards, such subjective
decision-making promotional system was
not such a ‘‘facially-neutral’’ employment
practice that the proof thereof — standing
alone and without further evidence authorizing a finding of discriminatory intent —
will establish a prima-facie case of employment discrimination under the ‘‘discriminatory impact’’ theory and thereby shift the
burden of proof to the employer. Georgia
Bureau of Investigation v. Heard, 166 Ga.
App. 895, 305 S.E.2d 670 (1983).
Subjective promotion procedures
are to be closely scrutinized because of
their susceptibility to discriminatory
abuse and the more subjective the qualification sought and the more subjective
the manner in which it is measured, the
more difficult will be the defendant’s task
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in meeting defendant’s burden. Kilmark v.
Board of Regents, 175 Ga. App. 857, 334
S.E.2d 890 (1985).
Evidence sufficient to support find-

45-19-29

ing of discrimination on the basis of
sex. — See Kilmark v. Board of Regents,
175 Ga. App. 857, 334 S.E.2d 890 (1985).

OPINIONS OF THE ATTORNEY GENERAL
General Assembly not ‘‘public employer.’’ — Ga. L. 1978, p. 859 (see now
O.C.G.A. Art. 2, Ch. 19, T. 45) prohibits
discriminatory employment practices by
‘‘public employers’’ as defined in Ga. L.
1978, p. 859, § 1 (see now O.C.G.A.
§ 45-19-22), and therefore would not include the General Assembly nor any of its
components. 1978 Op. Att’y Gen. No.
78-62.
Complainant’s election in filing action. — Under the two respective statutes, Ga. L. 1978, p. 859 (see now
O.C.G.A. §§ 45-19-29 and 45-20-4), the
State Personnel Board and the Office of
Fair Employment Practices (OFEP) have
overlapping jurisdiction over charges of
unlawful employment discrimination in

the classified service; however, under
O.C.G.A. § 45-19-41, if an individual processes a claim of discrimination with either the State Personnel Board or with
the OFEP and receives a final determination from either the State Personnel
Board or a special master, that person
cannot then attempt to process a charge
with the other agency where the second
charge involves any issues that were determined by the first administrative
agency or that could have been included
under the rules of law in the original
administrative action. Where there is concurrent jurisdiction, the charging party
has a choice concerning the agency to
which that party will apply for relief. 1978
Op. Att’y Gen. No. 78-59.

RESEARCH REFERENCES
Am. Jur. 2d. — 45A Am. Jur. 2d, Job
Discrimination, § 114 et seq.
C.J.S. — 14A C.J.S., Civil Rights,
§§ 215, 216, 220, 221, 222, 612 et seq.
ALR. — Discrimination because of race,
color, or creed in respect of appointment,
duties, compensation, etc., of schoolteachers or other public officers or employees,
130 ALR 1512.
Marriage as ground for discharge of one
employed in public service other than as
teacher, 135 ALR 1346.
Exclusion of or discrimination against a
physician or surgeon by hospital, 37
ALR3d 645; 28 ALR5th 107.
Constitutionality of enactment or regulation forbidding or restricting employment of aliens in public employment or on
public works, 38 ALR3d 1213.
Recovery of damages for emotional distress resulting from discrimination because of sex or marital status, 61 ALR3d
944.
Mandatory retirement of public officer
or employee based on age, 81 ALR3d 811.
Recovery of damages as remedy for
wrongful discrimination under state or

local civil rights provisions, 85 ALR3d
351.
Application of state law to sex discrimination in employment, 87 ALR3d 93.
Accommodation requirement under
state legislation forbidding job discrimination on account of handicap, 76 ALR4th
310.
Handicap as job disqualification under
state legislation forbidding job discrimination on account of handicap, 78 ALR4th
265.
Damages and other relief under state
legislation forbidding job discrimination
on account of handicap, 78 ALR4th 435.
Discrimination ‘‘because of handicap’’ or
‘‘on the basis of handicap’’ under state
statutes prohibiting job discrimination on
account of handicap, 81 ALR4th 144.
What constitutes handicap under state
legislation forbidding job discrimination
on account of handicap, 82 ALR4th 26.
Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
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Application of state law to age discrimination in employment, 51 ALR5th 1.
Availability and scope of punitive damages under state employment discrimination law, 81 ALR5th 367.
What constitutes substantial limitation
on major life activity of working for purposes of state civil rights acts, 102 ALR5th
1.
Necessity of, and what constitutes, employer’s reasonable accommodation of employee’s religious preference under state
law, 107 ALR5th 623.
What constitutes racial harassment in
employment violative of state civil rights
acts, 17 ALR6th 563.
Liability of employer, supervisor, or
manager for intentionally or recklessly
causing employee emotional distress —
ethnic, racial, or religious harassment or
discrimination, 19 ALR6th 1.
Liability of employer, supervisor, or
manager for intentionally or recklessly
causing employee emotional distress —
sexual harassment, sexual discrimination, or accusations concerning sexual
conduct or orientation, 20 ALR6th 1.
What constitutes employer’s reasonable

45-19-30

accommodation of employee’s religious
preferences under Title VII of Civil Rights
Act of 1964, 134 ALR Fed 1.
What constitutes religious harassment
in employment in violation of Title VII of
Civil Rights Act of 1964 (42 USCA
§ 2000e et seq.), 149 ALR Fed. 405.
What constitutes reverse or majority
race or national origin discrimination violative of federal constitution or statutes —
private employment cases, 150 ALR Fed.
1.
What constitutes racial harassment in
employment violative of Title VII of Civil
Rights Act of 1964 (42 USCA § 2000e et
seq.), 156 ALR Fed. 1.
Liability of employer, under Title VII of
Civil Rights Act of 1964 (42 USCA
§§ 2000e et seq.) for sexual harassment of
employee by customer, client, or patron,
163 ALR Fed. 445.
‘‘Bona fide employee benefit plan’’ exception to general prohibition of Age Discrimination in Employment Act (29 U.S.C.A.
§ 623(f )(2)(B)) as applied to plans other
than early retirement incentive plans, 184
ALR Fed. 1.

45-19-30. Unlawful practices in training or apprenticeship programs.
It is an unlawful practice for an employer controlling apprenticeship
or other training or retraining including on-the-job training programs
to discriminate against an individual because of such individual’s race,
color, religion, national origin, sex, disability, or age in admission to or
employment in any program established to provide apprenticeship or
other training or to discriminate by allowing admission or promotion to
an apprenticeship or training program solely because of race, color,
religion, national origin, sex, disability, or age. (Ga. L. 1978, p. 859, § 4;
Ga. L. 1983, p. 1097, § 1; Ga. L. 1995, p. 1302, § 10.)
RESEARCH REFERENCES
Am. Jur. 2d. — 45A Am. Jur. 2d, Job
Discrimination, § 291 et seq.
ALR. — Recovery of damages for emotional distress resulting from discrimination because of sex or marital status, 61
ALR3d 944.
Recovery of damages as remedy for
wrongful discrimination under state or

local civil rights provisions, 85 ALR3d
351.
Application of state law to sex discrimination in employment, 87 ALR3d 93.
Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
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Application of state law to age discrimination in employment, 51 ALR5th 1.
Availability and scope of punitive damages under state employment discrimination law, 81 ALR5th 367.

45-19-33

What constitutes racial harassment in
employment violative of state civil rights
acts, 17 ALR6th 563.

45-19-31. Unlawful practices in advertisement of employment.
It is an unlawful practice for an employer to print or publish or cause
to be printed or published a notice or advertisement relating to
employment by such an employer indicating any preference, limitation,
specification, or discrimination based on race, color, religion, national
origin, sex, disability, or age, except that such a notice or advertisement
may indicate a preference, limitation, or specification based on race,
color, religion, national origin, sex, disability, or age when religion,
national origin, sex, disability, or age is a bona fide occupational
qualification for employment. (Ga. L. 1978, p. 859, § 5; Ga. L. 1983, p.
1097, § 1; Ga. L. 1995, p. 1302, § 10.)
RESEARCH REFERENCES
Am. Jur. 2d. — 15 Am. Jur. 2d, Civil
Rights, § 342 et seq. 45A Am. Jur. 2d, Job
Discrimination, §§ 481 et seq., 492 et seq.
C.J.S. — 14A C.J.S., Civil Rights,
§§ 248, 249, 517, 574.
ALR. — Recovery of damages for emotional distress resulting from discrimination because of sex or marital status, 61
ALR3d 944.
Application of state law to sex discrimination in employment, 87 ALR3d 93.
Identification of jobseeker by race, reli-

gion, national origin, sex, or age, in ‘‘Situation Wanted’’ employment advertising as
violation of state civil rights laws, 99
ALR3d 154.
Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
What constitutes racial harassment in
employment violative of state civil rights
acts, 17 ALR6th 563.

45-19-32. Unlawful practice for party to violate conciliation
agreement.
It is an unlawful practice for a party to a conciliation agreement made
pursuant to subsection (e) of Code Section 45-19-36 to violate the terms
of the agreement. (Ga. L. 1978, p. 859, § 21; Ga. L. 1983, p. 1097, § 1;
Ga. L. 1986, p. 10, § 45.)
45-19-33. Different standards of compensation or different
terms and conditions of employment when not based
on race, color, religion, sex, national origin, disability,
or age.
It is not an unlawful practice for an employer to apply different
standards of compensation or different terms, conditions, or privileges
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of employment pursuant to a bona fide seniority or merit system, or a
system which measures earnings by quantity or quality of production,
or to employees who work in different locations, provided that such
differences are not the result of an intention to discriminate because of
race, color, religion, national origin, sex, disability, or age; nor is it an
unlawful practice for an employer to give and to act upon the results of
any professionally developed ability test, provided that such test, its
administration, or action upon the results thereof is not designed,
intended, or used to discriminate because of race, color, religion,
national origin, sex, disability, or age. (Ga. L. 1978, p. 859, § 7; Ga. L.
1983, p. 1097, § 1; Ga. L. 1995, p. 1302, § 10.)
RESEARCH REFERENCES
Am. Jur. 2d. — 45C Am. Jur. 2d, Job
Discrimination, § 2445 et seq.
Am. Jur. Trials. — Age Discrimination
in Employment under ADEA, 75 Am. Jur.
Trials 363.
C.J.S. — 14A C.J.S., Civil Rights,
§§ 146, 215, 216, 220, 221, 222, 612.
ALR. — Application of state law to sex

discrimination in employment, 87 ALR3d
93.
Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
Application of state law to age discrimination in employment, 51 ALR5th 1.

45-19-34. Hiring, employing, or selecting for training programs
when religion or national origin a bona fide occupational qualification.
It is not an unlawful practice for an employer to hire and employ
employees or to select an individual in any training program on the
basis of religion or national origin in those certain instances where
religion or national origin is a bona fide occupational qualification
reasonably necessary to the normal functions of that particular employer’s responsibilities. (Ga. L. 1978, p. 859, § 6; Ga. L. 1983, p. 1097, § 1.)
RESEARCH REFERENCES
Am. Jur. 2d. — 45A Am. Jur. 2d, Job
Discrimination, § 256 et seq.
C.J.S. — 14A C.J.S., Civil Rights,
§ 250.

ALR. — Judicial construction and application of state legislation prohibiting
religious discrimination in employment,
37 ALR5th 349.
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45-19-35. Use of quotas because of imbalances in employee
ratios prohibited; grants of preferential treatment to
certain individuals or groups not required by article;
adoption of plans required by Governor to reduce
imbalance; effect of article upon certain employment
practices.
(a) Quotas because of imbalances in employee ratios shall not be
permitted.
(b) Nothing contained in this article requires an employer to grant
preferential treatment to an individual or to a group because of the
race, color, religion, national origin, sex, disability, or age of the
individual or group on account of an imbalance which may exist with
respect to the total number or percentage of persons of any race, color,
religion, national origin, sex, disability, or age in the state or a
community, section, or other area or in the available work force in the
state or a community, section, or other area.
(c) It is specifically provided that neither subsection (a) nor (b) of this
Code section nor any other provision of this article shall prohibit an
employer from adopting or carrying out a plan to fill vacancies or hire
new employees in a manner to eliminate or reduce imbalance in
employment with respect to race, color, disability, religion, sex, national
origin, or age if such plan is required by the Governor and filed with and
approved by the administrator prior to its final adoption and implementation.
(d) Nothing contained in this article prohibits:
(1) Minimum hiring ages otherwise provided by law;
(2) State compliance with federal regulations;
(3) Termination of the employment of any person who is unable or
incompetent or refuses to perform the person’s duties;
(4) Any physical or medical examinations of applicants or employees which an employer requires to determine fitness for the job or
position sought or held; or
(5) An employer from observing the terms of a bona fide seniority
system or any bona fide employee benefit plan such as a retirement,
pension, or insurance plan which is not a subterfuge to evade the
purposes of this article. (Ga. L. 1978, p. 859, § 8; Ga. L. 1983, p. 1097,
§ 1; Ga. L. 1995, p. 1302, § 10.)
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OPINIONS OF THE ATTORNEY GENERAL
Powers of personnel administration commissioner over affirmative
action plans unaffected. — The 1983
amendments to O.C.G.A. §§ 45-19-27 and
45-19-35 of the Georgia Fair Employment
Practices Act, O.C.G.A. § 45-19-20 et seq.,

do not infringe on the state personnel
board or the personnel administration
commissioner’s responsibilities in the
area of affirmative action plans. 1983 Op.
Att’y Gen. No. 83-51.

RESEARCH REFERENCES
Am. Jur. 2d. — 45A Am. Jur. 2d, Job
Discrimination, §§ 269 et seq., 308 et seq.
Am. Jur. Proof of Facts. — Proof of
Racial Discrimination in Employment
Promotion Decisions Under Title VII of
the Civil Rights Act of 1964, 48 POF3d 75.
ALR. — Recovery of damages as remedy for wrongful discrimination under
state or local civil rights provisions, 85
ALR3d 351.
Application of state law to sex discrimination in employment, 87 ALR3d 93.

Judicial construction and application of
state legislation prohibiting religious discrimination in employment, 37 ALR5th
349.
Application of state law to age discrimination in employment, 51 ALR5th 1.
Availability and scope of punitive damages under state employment discrimination law, 81 ALR5th 367.

45-19-36. Filing complaints of unlawful practice; action by administrator.
(a) As used in this Code section, the term ‘‘respondent’’ means an
employer charged with an alleged unlawful practice.
(b) An individual claiming to be aggrieved by an unlawful practice or
another person on behalf of an individual claiming to be aggrieved by an
unlawful practice may file with the administrator a written, sworn
complaint stating that an unlawful practice has been committed setting
forth the facts upon which the complaint is based and setting forth facts
sufficient to enable the administrator to identify the employer charged.
The administrator’s staff shall promptly investigate the allegations of
unlawful practice set forth in the complaint and, within 15 days of
filing, shall serve the respondent with a copy of the complaint. The
complaint shall be barred unless filed within 180 days after the alleged
unlawful practice occurs.
(c) Within 90 days after the complaint has been filed, the administrator shall determine whether there is reasonable cause to believe the
respondent has engaged in an unlawful practice. If it is determined that
there is no reasonable cause to believe that the respondent has engaged
in an unlawful practice, the administrator shall issue an order dismissing the complaint.
(d) Within ten days after receiving a copy of the order dismissing the
complaint, the complainant may file with the administrator an appli573
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cation for reconsideration of the order. Upon such application, the
administrator shall determine within 15 days whether there is reasonable cause to believe that the respondent has engaged in an unlawful
practice. If it is again determined that there is no reasonable cause to
believe that the respondent has engaged in an unlawful practice, the
administrator shall issue an order dismissing the complaint and
notifying the complainant that such complainant has the right to
request a right to bring an action letter from the appropriate federal
agency or petition for review in the appropriate superior court as
provided for in Code Section 45-19-39.
(e) After investigation or after the review provided for in subsection
(d) of this Code section, if the administrator determines that there is
reasonable cause to believe that the respondent has engaged in an
unlawful practice, then the administrator’s staff shall first endeavor to
eliminate the alleged unlawful practice by conference, conciliation, and
persuasion. The terms of a conciliation agreement reached with a
respondent may require the respondent to refrain from the commission
of unlawful discriminatory practices in the future and make such
further provisions as may be agreed upon between the administrator
and the respondent. If a conciliation agreement is entered into, the
administrator shall issue and serve on the complainant a final order
stating its terms. Except for the terms of the conciliation agreement,
neither the administrator nor any agent thereof shall make public
without the written consent of the complainant and the respondent
information concerning efforts in the particular case to eliminate an
unlawful practice by conference, conciliation, or persuasion, whether or
not there is a determination of reasonable cause or a conciliation
agreement.
(f ) In the event the administrator determines that there is reasonable cause to believe that an agency or authority has engaged in an
unlawful practice as defined in this article and the administrator’s staff
is unable to eliminate the alleged unlawful practice by conference,
conciliation, and persuasion, the administrator shall refer the complaint to a special master as provided for in Code Section 45-19-37.
(g) At the expiration of one year from the date of a conciliation
agreement and at other times in its reasonable discretion, the administrator’s staff may investigate whether the terms of the agreement
have been and are being complied with by the respondent. The
administrator shall report the findings to the complainant and respondent. If the administrator finds reasonable cause to believe that the
agreement has been breached, the complainant may seek enforcement
of the agreement in the superior court of the county in which the alleged
violation took place or in the county of the respondent’s residence.
(h) The administrator shall issue to the complainant and the respondent, 90 days from the date the complaint was filed and every 30 days
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thereafter, a status report summarizing any action taken with respect
to the complaint. The status reports required by this subsection shall be
issued until final resolution of the complaint. (Ga. L. 1978, p. 859,
§§ 12, 14; Ga. L. 1983, p. 1097, § 1; Ga. L. 1984, p. 22, § 45; Ga. L.
1985, p. 149, § 45; Ga. L. 1986, p. 10, § 45; Ga. L. 1989, p. 1210, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1987, a comma
between ‘‘employer’’ and ‘‘charged’’ was

deleted in the first sentence in subsection
(b).

JUDICIAL DECISIONS
Refusal to take polygraph examination. — Dismissal of public employees
from employment upon refusal to take a
polygraph examination is permissible if
the employee is informed: (1) that the
questions will relate specifically and narrowly to the performance of official duties;
(2) that the answer cannot be used against
the employee in any subsequent criminal
prosecution; and (3) that the penalty for
refusal is dismissal. Moss v. Central State
Hosp., 179 Ga. App. 359, 346 S.E.2d 580
(1986).
Application of statute of limitations
to federal actions. — O.C.G.A.
§ 45-19-36 with its 180 day statute of
limitations applies to employment discrimination claims brought against state
employees under the Civil Rights Act of
1871, 42 U.S.C. § 1983, and Title VI of the
Civil Rights Act of 1964, 42 U.S.C.
§ 2000d. Champion v. Georgia Bureau of
Investigation, 568 F. Supp. 712 (N.D. Ga.
1983).
The limitations period of O.C.G.A.
§ 45-19-36 is not applicable to 42 U.S.C.
§ 1983 public employment discrimination
actions. Cook v. Ashmore, 579 F. Supp. 78
(N.D. Ga. 1984).

Since the federal civil rights statute, 42
U.S.C. § 1983, does not contain its own
statute of limitations, it is well settled
that the period of limitations to be used is
the most analogous one provided by state
law. The applicable limitations period for
First Amendment and due process claims
is not the six-month period provided by
O.C.G.A. § 45-19-36; the most analogous
limitations period provided by Georgia
law for these claims appears to be either
the one provided by O.C.G.A. § 9-3-22
(enforcement of statutory rights) or the
one provided by O.C.G.A. § 9-3-33 (injuries to person or reputation). Cook v.
Ashmore, 579 F. Supp. 78 (N.D. Ga. 1984).
The appropriate statute of limitations
to be borrowed in a federal civil rights
action under 42 U.S.C. § 1983 is O.C.G.A.
§ 9-3-22 (rights under statutes), not
O.C.G.A.
§ 45-19-36.
Solomon
v.
Hardison, 746 F.2d 699 (11th Cir. 1984);
East Cent. Health Dist. v. Brown, 752 F.2d
615 (11th Cir. 1985).
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981); Jordan v. Board of
Regents, 583 F. Supp. 23 (S.D. Ga. 1983).

RESEARCH REFERENCES
Am. Jur. 2d. — 15 Am. Jur. 2d, Civil
Rights, § 15 et seq. 45C Am. Jur. 2d, Job
Discrimination, § 2183 et seq.
C.J.S. — 14A C.J.S., Civil Rights,
§§ 215, 216, 220, 221, 222, 612, 722, 723.
ALR. — Acquiescence or delay as affecting rights of public employee illegally discharged, suspended, or transferred, 145
ALR 767.
Recovery of damages for emotional dis-

tress resulting from racial, ethnic, or religious abuse or discrimination, 40 ALR3d
1290.
Requiring apology as ‘‘affirmative action’’ or other form of redress under State
Civil Rights Act, 85 ALR3d 402.
Construction and application of Employee Polygraph Protection Act of 1988
(29 USCA § 2001 et seq.), 154 ALR Fed.
315.
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45-19-37. Appointment of special master to conduct hearing on
complaint; procedure.
(a) Unless the administrator has issued an order dismissing the
complaint or stating the terms of a conciliation agreement within 90
days after a complaint is filed, the administrator shall request that the
Governor appoint, from the list provided for by subsection (e) of Code
Section 45-19-23, a special master to conduct a hearing in accordance
with this article. Not more than 15 working days after such request, the
Governor shall select and appoint a special master who must be an
attorney licensed to practice law in this state. The special master shall
have all of the power and authority granted to agencies in conducting
hearings and rendering final orders under Chapter 13 of Title 50, the
‘‘Georgia Administrative Procedure Act,’’ including but not limited to
subpoena power.
(b) Not more than seven days after the appointment of the special
master, the administrator shall serve on the respondent and on the
complainant or the complainant’s attorney by registered or certified
mail or statutory overnight delivery a written notice together with a
copy of the complaint requiring the respondent to answer the charges
contained therein at a hearing before the special master at a time and
place specified in the notice. Such notice must contain all general and
specific charges against the respondent.
(c) The respondent shall serve an answer with the special master by
registered or certified mail or statutory overnight delivery not more
than 20 working days after receipt of the notice of hearing, which 20
working days may be extended by the special master in the special
master’s discretion for an additional time not to exceed ten working
days. The respondent’s answer must show by a certificate of service that
the respondent has served a copy of the answer on the complainant or
the complainant’s attorney at the last known address of the complainant or the complainant’s attorney where complainant is represented by
an attorney. Upon leave of the special master, the complainant may
amend the charges contained in the notice of hearing. The respondent
may amend an answer at any time prior to the hearing or, upon leave
of the special master, may amend thereafter. No final order shall be
issued unless the respondent has had the opportunity of a hearing on
the charges contained in the notice of hearing or amendment on which
the final order is based. If the respondent fails to answer the complaint,
the special master may enter the respondent’s default. Unless the
default is set aside for good cause shown, the hearing may proceed on
the evidence in support of the complaint.
(d) At any time after a notice of hearing is served upon a respondent,
discovery shall be authorized in the same manner and fashion as
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discovery is permitted under Code Sections 9-11-26 through 9-11-37.
Any order contemplated in Code Sections 9-11-26 through 9-11-37 may
be issued by the special master. Judicial enforcement of any such order
may be obtained by the complainant or respondent in the same manner
as is provided for the enforcement of final orders in Code Section
45-19-40.
(e) A respondent who has filed an answer or whose default in
answering has been set aside for good cause shown may appear at the
hearing, may examine and cross-examine witnesses and the complainant, and may offer evidence. The complainant and, at the discretion of
the special master, any other person may intervene, examine and
cross-examine witnesses, and present evidence.
(f ) Efforts at conference, conciliation, and persuasion shall not be
received in evidence.
(g) Testimony taken at the hearing shall be under oath and shall be
stenographically or otherwise recorded by a certified court reporter.
After the hearing, the special master at the special master’s discretion
may take further evidence or hear arguments upon notice to all parties
with an opportunity to be present.
(h) Except as otherwise specifically provided for in this article, all
proceedings of the special master shall be conducted as provided for
with respect to contested cases in Chapter 13 of Title 50.
(i) A complainant may retain at the complainant’s own expense
private counsel to represent the complainant in any proceeding provided for under this article; however, the complainant may utilize the
services of an individual employed by the administrator pursuant to
paragraph (3) of Code Section 45-19-27 in presenting the complainant’s
case before the special master. (Ga. L. 1978, p. 859, § 1; Ga. L. 1983, p.
1097, § 1; Ga. L. 1984, p. 22, § 45; Ga. L. 2000, p. 1589, § 3.)
Editor’s notes. — Ga. L. 2000, p. 1589,
§ 16, not codified by the General Assembly,
provides that the amendment to this Code
section is applicable with respect to notices delivered on or after July 1, 2000.

Law reviews. — For article, ‘‘The New
Special Master Rule — Uniform Superior
Court Rule 46: Life Jackets for the Courts
in the Perfect Storm,’’ see 15 (No. 4) Ga.
St. B.J. 20 (2009).

JUDICIAL DECISIONS
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).
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RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, §§ 289 et seq., 300 et seq.
15 Am. Jur. 2d, Civil Rights, § 15 et seq.
C.J.S. — 14A C.J.S., Civil Rights, § 450
et seq. 73A C.J.S., Public Administrative
Law and Procedure, §§ 146, 162.

ALR. — Recovery of damages for emotional distress resulting from racial, ethnic, or religious abuse or discrimination,
40 ALR3d 1290.

45-19-38. Findings, conclusions, and order of special master
generally; order to cease and desist from unlawful
practice and to take remedial action.
(a) If the special master determines that the respondent has not
engaged in an unlawful practice, the special master shall state the
special master’s findings of fact and conclusions of law and shall issue
a final order, within 30 days after the hearing unless, for good cause
shown, such time is extended by the Governor, dismissing the complaint.
(b) If the special master determines that the respondent has engaged
in an unlawful practice, the special master shall state the special
master’s findings of fact and conclusions of law and shall issue a final
order, within 30 days after the hearing unless, for good cause shown,
such time is extended by the Governor, requiring the respondent to
cease and desist from the unlawful practice and to take such remedial
action as in the judgment of the special master will carry out the
purposes of this article.
(c) Remedial action under this Code section may include but is not
limited to:
(1) Hiring, reinstatement, or upgrading of employees with or
without back pay. No award of back pay shall be ordered pursuant to
this article with respect to any period more than two years prior to
the date of the filing with the administrator of the complaint with
respect to which such award of back pay is ordered. Interim earnings,
unemployment benefits, workers’ compensation benefits, or amounts
earnable with reasonable diligence by the person or persons discriminated against shall operate to reduce the back pay otherwise
allowable;
(2) Admission or restoration of individuals to participate in a
guidance program, apprenticeship training program, on-the-job
training program, or other occupational training or retraining program and the utilization of objective criteria in the admission of
individuals to such programs;
(3) The extension to all individuals of the full and equal enjoyment
of the advantages, facilities, privileges, and services of the respondent;
578

45-19-38

LABOR PRACTICES

45-19-38

(4) Reporting as to the manner of compliance;
(5) Posting notices in conspicuous places in the respondent’s place
of operation in the form prescribed by the administrator or special
master;
(6) Restoration of employment benefits not otherwise specified in
this Code section; or
(7) Recommending to the Governor that the respondent be required to adopt and file with the administrator, within a specified
time limitation, for the administrator’s approval a plan to fill vacancies or hire new employees in a manner to eliminate or reduce
imbalance in employment with respect to race, color, disability,
religion, sex, national origin, or age.
(d) Any monetary award ordered pursuant to this article shall be for
actual damages only.
(e) The respondent shall comply without delay with the terms and
conditions of such a final order. (Ga. L. 1978, p. 859, § 16; Ga. L. 1983,
p. 1097, § 1; Ga. L. 1995, p. 1302, § 10.)
JUDICIAL DECISIONS
Attorney’s fees. — There is no relationship between O.C.G.A. § 45-19-38(d)
and O.C.G.A. § 45-19-39(c). The reference
to ‘‘this article’’ in § 45-19-38(d) relates
only to the remedial award of the special
master; the provision of § 45-19-39(c)
with respect to attorney’s fees provides a
remedy over and above that of the special
master and is not governed by
§ 45-19-38(d). Robinson v. Department of
Cors., 211 Ga. App. 134, 438 S.E.2d 190
(1993).
O.C.G.A. § 45-19-38(c), in context, inherently authorizes the special master to
award attorney’s fees. Robinson v. Department of Cors., 211 Ga. App. 134, 438
S.E.2d 190 (1993).
Award of attorney’s fees discretionary. — O.C.G.A. § 45-19-38(d) vests the
special master with sufficient discretion to
award attorney fees as a part of making
the claimant whole for the injuries suffered, even apart from O.C.G.A.
§ 45-19-39(c). Kilmark v. Board of Regents, 175 Ga. App. 857, 334 S.E.2d 890
(1985).
Award of attorney’s fees only when
incurred. — Appellant was not authorized to recover attorney’s fees because

appellant had incurred none, and no successful claimant in a Fair Employment
Practices
Act
(FEPA),
O.C.G.A.
§ 45-19-20 et seq., case can recover attorney’s fees when none were actually incurred unless and until the General Assembly authorizes a recovery. Finney v.
Department of Cors., 263 Ga. 301, 431
S.E.2d 361 (1993).
Monetary damages available. —
Georgia Whistle Blower Statute (Act),
O.C.G.A. § 45-1-4, does not provide a
remedy of monetary damages for public
employees as: (1) the legislature did not
specifically include a monetary damages
remedy, such as the remedy provided by
the Georgia Fair Employment Practices
Act, specifically O.C.G.A. § 45-19-38(c);
(2) the limitations of statutes waiving
sovereign immunity have to be strictly
followed; and (3) to ‘‘set aside’’ an action,
the language used in the Act, consistent
with the accepted definition of ‘‘set aside,’’
requires the action to be vacated, cancelled, and annulled. Hughes v. Ga. Dep’t
of Corr., 267 Ga. App. 440, 600 S.E.2d 383
(2004).
Issue of remedial action is separate
from attorney’s fees. — The issue of

579

45-19-38

PUBLIC OFFICERS & EMPLOYEES

entitlement to recovery of attorney’s fees
under O.C.G.A. § 45-19-39(c) is a separate issue from entitlement to a recovery
of attorney’s fees in a special master proceeding. Finney v. Department of Cors.,
263 Ga. 301, 434 S.E.2d 45 (1993).
Incumbents not to be removed to
remedy wrong. — When an order instating the person discriminated against requires an ‘‘innocent person’’ to step down
from this position, alternative remedies
must be considered because of the expected resistance from and sense of un-

45-19-39

fairness to the incumbents of jobs who
were not themselves engaged in discrimination and who had settled expectations
in their jobs. Kilmark v. Board of Regents,
175 Ga. App. 857, 334 S.E.2d 890 (1985).
Special master’s findings held without probative evidentiary support. —
See Council v. Board of Regents, 186 Ga.
App. 629, 368 S.E.2d 167, cert. denied,
186 Ga. App. 917, 368 S.E.2d 167 (1988).
Cited in Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 422 et seq. 15 Am. Jur.
2d, Civil Rights, § 15 et seq.
C.J.S. — 14A C.J.S., Civil Rights,
§§ 739, 740.
ALR. — Recovery of damages for emotional distress resulting from racial, ethnic, or religious abuse or discrimination,
40 ALR3d 1290.
Recovery of damages as remedy for
wrongful discrimination under state or
local civil rights provisions, 85 ALR3d
351.

Requiring apology as ‘‘affirmative action’’ or other form of redress under State
Civil Rights Act, 85 ALR3d 402.
Right of prevailing defendant to recover
attorney’s fees under § 706(k) of Civil
Rights Act of 1964 (42 USCS § 2000e-5
(k)), 134 ALR Fed 161.
Reductions to back pay awards under
Title VII of Civil Rights Act of 1964 (42
USCS § 2000e et seq.), 135 ALR Fed 1.

45-19-39. Appeal to superior court of final order of special
master or complaint dismissed by administrator.
(a) Any party to a hearing before a special master or a complainant
whose complaint has been dismissed by the administrator may appeal
any adverse final order of a special master by filing a petition for review
in the superior court in the county in which the alleged unlawful
practice occurred or in the superior court of the residence of the
respondent within 30 days of the issuance of the final order. Neither the
administrator nor the special master shall be a named party; however,
the administrator must be served with a copy of the petition for review.
Within 30 days after the petition is served on the administrator, the
administrator shall forward to the court a certified copy of the record of
the hearing before the special master, including the transcript of the
hearing before the special master and all evidence, administrative
pleadings, and orders, or the entire record if no hearing has been held.
For good cause shown, the court may require or permit subsequent
corrections or additions to the record. All appeals for judicial review
shall be in accordance with Chapter 13 of Title 50, the ‘‘Georgia
Administrative Procedure Act’’; provided, however, that if any provisions of Chapter 13 of Title 50 conflict with any provision of this article,
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this article controls. An individual employed by the administrator
pursuant to paragraph (3) of Code Section 45-19-27 shall not have the
authority to represent the complainant in any appeal to superior court
of a final order of the special master or in any proceeding in any court,
except to secure judicial enforcement of preliminary procedural orders
of a special master.
(b) The court shall not substitute its judgment for that of the special
master as to the weight of the evidence on questions of fact. The court
may affirm a final order of the special master or remand the case for
further proceedings. The court may reverse or modify the final order if
substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are:
(1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority of the agency;
(3) Made upon unlawful procedures;
(4) Affected by other error of law;
(5) Not supported by substantial evidence, which shall mean that
the record does not contain such relevant evidence as a reasonable
mind might accept as adequate to support said findings, inferences,
conclusions, or decisions; or
(6) Arbitrary, capricious, or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.
(c) If, upon judicial review of any order of a special master or in a
proceeding in which a complainant seeks enforcement of a conciliation
agreement, the court rules in favor of the complainant, then the court
may in its discretion render an award of reasonable attorney’s fees and
costs of litigation in the superior court to the complainant. (Ga. L. 1978,
p. 859, § 17; Ga. L. 1983, p. 1097, § 1.)
JUDICIAL DECISIONS
Language of O.C.G.A. § 45-19-39 is
virtually identical to language from
federal cases interpreting federal Administrative Procedure Act, U.S.C.S.
§ 553. See Georgia Dep’t of Human Resources v. Montgomery, 248 Ga. 465, 284
S.E.2d 263 (1981).
Attorney’s fees. — There is no relationship between O.C.G.A. §§ 45-19-38(d)
and 45-19-39(c). The reference to ‘‘this
article’’ in § 45-19-38(d) relates only to
the remedial award of the special master;
the provision of § 45-19-39(c) with respect
to attorney’s fees provides a remedy over

and above that of the special master and
is
not
governed
by
O.C.G.A.
§ 45-19-38(d). Robinson v. Department of
Cors., 211 Ga. App. 134, 438 S.E.2d 190
(1993).
When the superior court denied attorney’s fees based on the erroneous assumption that the court was precluded from
awarding fees because the attorney was
being compensated by the Office of Fair
Employment Practices under O.C.G.A.
§ 45-19-27(3), the case was remanded to
the court for exercise of the court’s discretion pursuant to O.C.G.A. § 45-19-39(c).
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Robinson v. Department of Cors., 211 Ga.
App. 134, 438 S.E.2d 190 (1993).
When the trial court had ruled in favor
of an employee on the employer’s appeal of
the order of the special master in an
employer discrimination case, but the
court failed to exercise the court’s discretion to determine whether the employee
was entitled to attorney’s fees for judicial
review of the master’s order pursuant to
O.C.G.A. § 45-19-39(c); the case was remanded to the trial court for the exercise
of the court’s discretion in regard thereto.
Department of Cors. v. Finney, 212 Ga.
App. 436, 442 S.E.2d 12 (1994).
Issue of remedial action is separate
from attorney’s fees. — The issue of
entitlement to recovery of attorney’s fees
under O.C.G.A. § 45-19-39(c) is a separate issue from entitlement to a recovery
of attorney’s fees in a special master proceeding. Finney v. Department of Cors.,
263 Ga. 301, 434 S.E.2d 45 (1993).
Superior courts have subject matter jurisdiction over timely Title VII
claims under the Civil Rights Act of 1964
filed pursuant to Equal Employment Opportunity Commission notification to the

45-19-40

claimant that, the federal prerequisites
for suit having been fulfilled, suit may be
filed. Collins v. DOT, 208 Ga. App. 53, 429
S.E.2d 707 (1993).
Original state court jurisdiction. —
The General Assembly’s adoption of the
Fair Employment Practices Act (FEPA),
O.C.G.A. § 45-19-20 et seq., providing a
state remedy, enforceable in state courts
following state administrative proceedings, does not and cannot preclude pursuit
of a ripe and independent federal Title VII
of the Civil Rights Act of 1964, 42 U.S.C,
action in state courts. The superior courts’
appellate jurisdiction over state FEPA
claims does not affect their original jurisdiction over Title VII claims. Collins v.
DOT, 208 Ga. App. 53, 429 S.E.2d 707
(1993).
Cited in Georgia Bureau of Investigation v. Heard, 166 Ga. App. 895, 305
S.E.2d 670 (1983); Collier v. Department
of Human Resources, 196 Ga. App. 843,
397 S.E.2d 632 (1990); Board of Regents v.
Cohen, 197 Ga. App. 463, 398 S.E.2d 758
(1990); Board of Regents of the Univ. Sys.
of Ga./Albany State College v. Moore, 210
Ga. App. 623, 436 S.E.2d 789 (1993).

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, § 383 et seq.

C.J.S. — 73A C.J.S., Public Administrative Law and Procedure, § 153.

45-19-40. Entry of court judgment based upon final order of
administrator or special master; notification of parties; effect of judgment.
Any person affected by a final order of the administrator or a special
master may file in the superior court of the county of the residence of
the respondent a certified copy of a final order of the administrator or of
a special master unappealed from or of a final order of a special master
affirmed upon appeal, whereupon said court shall render judgment in
accordance therewith and notify the parties. Such judgment shall have
the same effect and all proceedings in relation thereto shall thereafter
be the same as though the judgment had been rendered in an action
duly heard and determined by the court. (Ga. L. 1978, p. 859, § 23; Ga.
L. 1983, p. 1097, § 1.)
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RESEARCH REFERENCES
Am. Jur. 2d. — 15 Am. Jur. 2d, Civil
Rights, § 15 et seq.

C.J.S. — 14A C.J.S., Civil Rights,
§ 744.

45-19-41. Administrator to have exclusive jurisdiction over
claims under article; final determination of claim bars
further state actions.
The administrator shall have exclusive jurisdiction over any claim of
any unlawful practice under this article. A final determination of a
claim alleging an unlawful practice under this article shall exclude any
other action or proceeding brought by the same person based on the
same complaint, except for any remedies which may be available under
the United States Constitution and federal laws. (Ga. L. 1978, p. 859,
§ 19; Ga. L. 1983, p. 1097, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Concurrent jurisdiction of Office of
Fair Employment Practices and State
Personnel Board. — The Georgia Office
of Fair Employment Practices and the
State Personnel Board still have concurrent jurisdiction over charges of unlawful
discrimination. 1983 Op. Att’y Gen. No.
83-51.
If a charging party files a charge of
discrimination with either the Georgia
Office of Fair Employment Practices or
the State Personnel Board, the other
agency may take jurisdiction over that
charge while it is pending with the first
agency. 1983 Op. Att’y Gen. No. 83-51.
Exclusive jurisdiction of administrator. — The administrator does not
have exclusive jurisdiction over any claim
cognizable under the ‘‘Fair Employment
Practices Act’’, but merely has exclusive
jurisdiction over those claims which are in
fact filed with the Georgia Office of Fair
Employment Practices under the provisions of that Act. 1983 Op. Att’y Gen. No.
83-35.
Jurisdiction over claim filed with
other governmental entity. — The

Georgia Office of Fair Employment Practices is free, if it chooses to do so, to
assume jurisdiction over a claim which is
filed under the provisions of the ‘‘Fair
Employment Practices Act’’ notwithstanding the fact that what is essentially the
same grievance is already pending before
the Board of Regents of the University
System of Georgia. 1983 Op. Att’y Gen.
No. 83-35.
Issue litigated before one agency
may not be relitigated before another. — The 1983 amendment to
O.C.G.A. § 45-19-41 does not affect the
legal doctrine that issues resolved before
an administrative tribunal cannot be
relitigated in a separate action or before
another administrative tribunal. 1983 Op.
Att’y Gen. No. 83-51.
A final determination on the merits
by either the Georgia Office of Fair
Employment Practices or Board of
Regents of the University System of
Georgia would bar the other from reconsidering the same issue between the same
parties. 1983 Op. Att’y Gen. No. 83-35.

45-19-42. Procurement of violation of article by person not
subject thereto not a defense.
It shall not be a defense to a violation of this article by any person
subject to this article that the violation was requested, sought, or
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otherwise procured by a person not subject to this article. (Ga. L. 1978,
p. 859, § 22; Ga. L. 1983, p. 1097, § 1.)
45-19-43. Access of administrator or designee to premises, records, and documents; persons required to make and
keep employment records; application for relief from
order due to hardship; unlawful to make information
public.
(a) In connection with an investigation of a complaint of an unlawful
practice filed under this article, the administrator or the administrator’s designee shall have access at any reasonable time to premises,
records, and documents relevant to the complaint and shall have the
right to examine, photograph, and copy evidence.
(b) Any person subject to this article shall:
(1) Make and keep such records as may be prescribed by rules and
regulations of the administrator which are necessary and relevant to
the determination of whether an unlawful practice has been or is
being committed; and
(2) Make such reports therefrom as the administrator shall prescribe by rules and regulations which are reasonable, necessary, or
appropriate for the enforcement of this article or orders or regulations under this article.
(c) If a person fails to permit access, examination, photographing, or
copying or fails to make or keep records or reports as required by this
Code section, the administrator may issue an order requiring compliance. Upon a failure to comply with the order of the administrator, the
administrator may apply to the superior court for an order directing
compliance.
(d) The administrator, by regulation, shall require each person
subject to this article who controls an apprenticeship or other training
program to keep all records reasonably necessary to carry out the
purposes of this article, including, but not limited to, a list of applicants
who wish to participate in such program, including the chronological
order in which such applications were received. Such records shall be
furnished to the administrator upon the administrator’s request. The
administrator may also request and receive a detailed description of the
manner in which persons are selected to participate in the apprenticeship or other training program.
(e) Records and reports required by the administrator under this
Code section shall conform as closely as practicable to similar records
and reports required by federal law and to customary record-keeping
practices.
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(f ) An employer or other person who believes that the application to
them of an order issued under this article would result in undue
hardship may apply to the administrator for relief from the application
of the order. If the administrator finds that the application of the
regulation or order to the employer or person in question would impose
an undue hardship, the administrator may grant appropriate relief.
(g) With respect to a particular employer or person, it is unlawful
without the employer’s or the person’s consent for the administrator or
an employee of the administrator to make public information obtained
by the administrator or the administrator’s employees pursuant to the
administrator’s authority under this Code section, except such information as shall reasonably be necessary to the conduct of a proceeding
under this article. (Ga. L. 1978, p. 859, § 18; Ga. L. 1983, p. 1097, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
The Office of Fair Employment
Practices does not have the authority
to conduct systematic investigations into

public employment. 1979 Op. Att’y Gen.
No. 79-13.

RESEARCH REFERENCES
C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 76-84.
ALR. — Public officer’s privilege as to

statements made in connection with hiring and discharge, 26 ALR3d 492.

45-19-44. Unlawful practices punishable by civil fine.
(a) It shall be an unlawful practice for a person willfully to:
(1) Make public with respect to a particular employer or person
without the employer’s or person’s consent information obtained by
the administrator or the administrator’s employees pursuant to their
authority under Code Section 45-19-41, except as shall reasonably be
necessary to carry out the provisions of this article;
(2) Retaliate or discriminate in any manner against a person
because the person has opposed a practice declared unlawful by this
article or because the person has made a charge, filed a complaint,
testified, assisted, or participated in any manner in any investigation, proceeding, or hearing concerning an unlawful practice under
this article;
(3) Aid, abet, incite, compel, or coerce a person to engage in any of
the acts or practices declared unlawful by this article;
(4) Obstruct or prevent a person from complying with this article
or with any order issued under this article;
585

45-19-44

PUBLIC OFFICERS & EMPLOYEES

45-19-45

(5) Resist, prevent, impede, or interfere with the administrator or
any of his representatives, employees, or with a special master in the
lawful performance of duty under this article; provided, however, that
it shall not be a violation of this article for anyone to challenge or
resist any action by the administrator or any of his employees or by
a special master when there is a good faith belief that the administrator is, or his employees are, or the special master is acting
unlawfully or acting in excess of statutory authority; or
(6) Initiate frivolous and unwarranted charges of discrimination
against a public employer.
(b) A violation of this Code section shall not be deemed a crime; but
any person who willfully violates this Code section may be punished by
a civil fine not to exceed $1,000.00. (Ga. L. 1978, p. 859, § 24; Ga. L.
1983, p. 1097, § 1; Ga. L. 1984, p. 22, § 45; Ga. L. 1992, p. 6, § 45.)
RESEARCH REFERENCES
ALR. — Recovery of damages as remedy for wrongful discrimination under
state or local civil rights provisions, 85
ALR3d 351.

Availability and scope of punitive damages under state employment discrimination law, 81 ALR5th 367.

45-19-45. Unlawful conspiracies.
It shall be an unlawful practice for a person or for two or more
persons to conspire:
(1) To retaliate or discriminate in any manner against a person
because the person has opposed a practice declared unlawful by this
article or because the person has made a charge, filed a complaint,
testified, assisted, or participated in any manner in any investigation, proceeding, or hearing concerning an unlawful practice under
this article;
(2) To aid, abet, incite, compel, or coerce a person to engage in any
of the acts or practices declared unlawful by this article;
(3) To obstruct or prevent a person from complying with this article
or any order issued under this article;
(4) To resist, prevent, impede, or interfere with the administrator
or any of his employees or a special master in the lawful performance
of duty under this article; provided, however, that it shall not be a
violation of this article for anyone to challenge or resist any action by
the administrator or any of his employees or a special master when
there is a good faith belief that the administrator or his employees or
a special master is acting unlawfully or acting in excess of his
statutory authority; or
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(5) To initiate willfully frivolous and unwarranted charges of
discrimination against a public employer. (Ga. L. 1978, p. 859, § 20;
Ga. L. 1983, p. 1097, § 1; Ga. L. 1984, p. 22, § 45.)
RESEARCH REFERENCES
ALR. — When does statute of limitations begin to run against civil action or

criminal prosecution for conspiracy, 62
ALR2d 1369.

45-19-46. Overtime compensation.
(a) As used in this Code section, the term:
(1) ‘‘Overtime hours’’ means hours worked by a public employee for
which payment of time and one-half overtime compensation or time
and one-half compensatory time is required pursuant to the Fair
Labor Standards Act, 29 U.S.C.A. 207, et seq.
(2) ‘‘Public employee’’ or ‘‘applicant’’ means a public employee or
applicant for public employment who is, or if hired would be, entitled
to payment of time and one-half overtime compensation or time and
one-half compensatory time for overtime hours, pursuant to the Fair
Labor Standards Act, 29 U.S.C.A. 207, et seq.
(b) No public employer shall require that a public employee or
applicant agree, as a term and condition of employment, to receive
neither time and one-half overtime compensation nor time and one-half
compensatory time for overtime hours.
(c) Nothing in this Code section shall prohibit a public employer from
providing time and one-half compensatory time in lieu of cash overtime
payment, or from exercising any other optional payment plan or method
authorized by the Fair Labor Standards Act, 29 U.S.C.A. 207, et seq.,
including, but not limited to, the fluctuating work week method of
overtime payment. (Code 1981, § 45-19-46, enacted by Ga. L. 1998, p.
622, § 1.)
Editor’s notes. — This Code section
formerly related to repeal date of an article relating to fair employment practices
and was enacted by Ga. L. 1982, p. 1253,

§ 2 and repealed by Ga. L. 1983, p. 1097,
§ 1. See Ga. L. 1982, p. 1253, § 1, for
similar provisions in effect prior to Code
enactment.
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CHAPTER 20
PERSONNEL ADMINISTRATION
Sec.

Article 1
General Provisions
Sec.
45-20-1.
45-20-2.
45-20-3.

45-20-17.

Purposes; principles.
Definitions.
Duties and functions of State
Personnel Board generally;
compensation; quorum.
45-20-3.1. Rule-making procedure.
45-20-4.
Duties and responsibilities of
commissioner in administration of this chapter.
45-20-5.
Creation of Council for State
Personnel
Administration;
membership; objectives; powers [Repealed].
45-20-6.
Composition of classified and
unclassified service; effect of
exclusion from classified service on eligibility for membership in Employees’ Retirement System of Georgia;
working test period before obtaining rights of appeal.
45-20-7.
Employees
in
legislative
branch authorized to become
covered employees; procedure
[Repealed].
45-20-8.
Procedure for adverse action
against classified employees
generally; appeals generally.
45-20-9.
Procedure for hearings and
appeals relating to adverse
personnel actions.
45-20-10. Collection, compilation, consolidation, and submission of
certain personnel data.
45-20-11, 45-20-12 [Repealed].
45-20-13, 45-20-14 [Repealed].
45-20-15. Confidentiality of information
received by staff in counseling; exceptions [Repealed].
45-20-16. Rules for accrual of leave, holidays, and compensation for
closing of state offices; utilization of accumulated sick
leave; conversion to and use of
personal leave; disapproval,

45-20-18.
45-20-19.
45-20-20.
45-20-21.

contesting and reacquisition
of sick leave.
Interdepartmental transfers
[Repealed].
Loss of eligibility for wage incentive payment due to abuse
of member of public.
Termination or elimination of
positions
or
employees
through reduction in force.
Eligible employees must register with Selective Service
System; exemptions.
Performance
management
system.
Article 2
Leaves of Absence

45-20-30.
45-20-31.
45-20-32.

Leave of absence for blood donation.
Leave of absence for organ or
bone marrow donation.
Limited paid leave for the
purpose of promoting education.
Article 3

Voluntary Deductions from Wages or
Salaries of State Employees for
Benefit of Charitable
Organizations
45-20-50.
45-20-51.
45-20-52.

Purpose of article.
Definitions.
Board as policy-setting body
for administration of article;
rules and regulations.
45-20-53. Deduction from salaries or
wages for contribution to
charitable organizations.
45-20-54. Disclosure of amounts or designations of authorized charitable deductions; pressure,
coercion, or intimidation of
employee with reference to
deductions.
45-20-54.1. Promulgation of regulations
regarding distribution of de-
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45-20-55.

45-20-56.
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Article 5
ducted funds; disposition of
undesignated funds.
Reimbursement of cost of
making deductions and remitting proceeds; delegation of
activities related to management of funds.
Deduction and transmittal of
funds as privilege; immunity
from liability to employee or
charitable organization for errors, omissions, or decisions
regarding deductions; board
as sole judge of eligibility of
charitable organizations.

Random Drug Testing of Employees
in High-risk Jobs
Sec.
45-20-90.
45-20-91.
45-20-92.
45-20-93.

Article 6
Drug Testing for State Employment

Article 4
Employee Assistance Program
45-20-70.

‘‘Employee assistance program’’ defined.
45-20-70.1. Program authorized.
45-20-71. Confidentiality of program related records or activities.

Cross references. — Disaster Volunteer Leave Act, § 38-3-90 et seq.
Administrative rules and regulations. — Rules of the State Personnel

Definitions.
Determination of employees
subject to testing.
Rules adopted by State Personnel Board; certification of
testing laboratories.
Grounds for termination from
employment.

45-20-110. Definitions.
45-20-111. Analysis of positions warranting established test; testing
requirements, cost, and procedure; disqualification from
employment for refusing test
or showing positive results.

Board, Official Compilation of the Rules
and Regulations of the State of Georgia,
State Personnel Board, Chapter 478-1.

JUDICIAL DECISIONS
Regulations create entitlement to
promotion. — O.C.G.A. § 45-20-1 and
Rules 4 and 14 of the Rules and Regulations of the State Personnel Board create
a mutually recognizable entitlement, and
one is entitled to a reasonable expectation
that if one performs the duties and re-

sponsibilities of a human services program manager, one will be classified as
such and will receive an increase in benefits and pay in accordance with this classification. Brown v. Ledbetter, 569 F.
Supp. 170 (N.D. Ga. 1983).

ARTICLE 1
GENERAL PROVISIONS
Law reviews. — For article, ‘‘Wheel of
Fortune: A Critique of the ‘Manifest Imbalance’ Requirement for Race-Conscious
Affirmative Action under Title VII,’’ see 43

Ga. L. Rev. 993 (2009). For article, ‘‘The
Public Policy Exception to Employment
At-Will: Time to Retire a Noble Warrior?,’’
see 61 Mercer L. Rev. 551 (2010).
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45-20-1. Purposes; principles.
(a) It is the purpose of this article to establish in the state a system
of personnel administration which will attract, select, and retain the
best employees based on merit, free from coercive political influences,
with incentives in the form of equal opportunities for all; which will
provide technically competent and loyal personnel to render impartial
service to the public at all times and to render such service according to
the dictates of ethics and morality; and which will remove unnecessary
and inefficient employees. It is specifically the intent of the General
Assembly to promote this purpose by allowing agencies greater flexibility in personnel management so as to promote the overall effectiveness and efficiency of state government. To this end, and in accordance
with Code Sections 45-20-2 and 45-20-6, all positions filled after July 1,
1996, shall be included in the unclassified service as defined in this
article, except as provided in Code Section 15-11-69. It is also specifically the intent of the General Assembly that employees in the classified
service prior to July 1, 1996, shall continue to be employees in the
classified service so long as they remain in classified positions or as
otherwise provided by law. It is further specifically the intent of the
General Assembly that state government operate within a framework
of consistent core personnel policies and practices across all state
agencies and entities and that the state’s most valued resource, its
employees, be managed in a manner to promote work force productivity
and sound business practices.
(b) In order to achieve these purposes, it is the policy of the state that
agencies treat all employees in accordance with the following principles:
(1) Assuring fair treatment of applicants and employees in all
aspects of personnel administration without regard to race, color,
national origin, sex, age, disability, religious creed, or political
affiliations. This ‘‘fair treatment’’ principle includes compliance with
all state and federal equal employment opportunity and nondiscrimination laws;
(2) Recruiting, selecting, and advancing employees on the basis of
their relative ability, knowledge, and skills, including open consideration of qualified applicants for initial employment;
(3) Providing equitable and adequate compensation based on
merit, performance, job value, and competitiveness within applicable
labor markets;
(4) Training employees, as needed, to assure high quality performance and to provide work force skills needed to maintain and
advance the state’s goals and objectives;
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(5) Retaining employees on the basis of the adequacy of their
performance, correcting inadequate performance where possible and
appropriate, and separating employees whose performance is inadequate; and
(6) Assuring that employees are protected against coercion for
partisan political purposes and are prohibited from using their
official authority for the purpose of interfering with or affecting the
result of an election or nomination for office.
(c) It shall be the responsibility of the Department of Administrative
Services (DOAS) to perform the following functions:
(1) Establish and maintain a state-wide system of pay ranges for
all job classes;
(2) Define job classes, establish associated minimum qualifications
for those classes, and assign those classes to appropriate pay ranges;
(3) Develop and maintain a common employment application form
to be used by all applicants for state employment, which form may be
supplemented as necessary by agencies in seeking information about
agency job classes;
(4) Develop, validate, or administer applicant screening devices
when requested by agencies and when funding for such activities can
be accomplished on a cost recovery basis;
(5) In consultation with agencies, establish state-wide criteria for
the implementation of rules and policies adopted by the State
Personnel Board which agencies shall use in developing internal
processes for classification, compensation, pay for performance, and
performance management, including processes involved in defining
job classes, establishing and applying associated minimum qualifications, assigning jobs to appropriate state-wide pay ranges, developing
and applying applicant screening methods, and measuring worker
effectiveness;
(6) Audit agencies’ processes as referred to in paragraph (5) of this
subsection and report findings annually to the Governor and the
General Assembly in conjunction with an annual report on the overall
status of the state work force. The DOAS shall not be required to
distribute copies of the findings or annual report referred to in this
paragraph to the members of the General Assembly but shall notify
the members of the availability of the materials in the manner which
it deems to be most effective and efficient; and
(7) Maintain and make available to the public at large a state-wide
central registry of employment vacancies and job announcements in
state government as provided by agencies.
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(d) Subsection (c) of this Code section shall not apply to the legislative or judicial branches or to the board of regents.
(e) Each agency shall develop a work force plan as a component of the
strategic plan required by Code Section 45-12-177.
(f ) In the event agencies do not use a competitive civil service
examination to fill some or all of their unclassified positions, it is
expressly the intent of the General Assembly that appropriate consideration be given to veterans as defined under Article IV, Section III,
Paragraph II of the Constitution of Georgia and Article 2 of Chapter 2
of this title in the filling of job vacancies in this state. Guidelines
defining consideration practices shall be developed at the state level.
Agencies shall specify agency policies and practices to implement
appropriate consideration of military veterans in filling agency job
vacancies.
(g) The rules of statutory construction contained in Chapter 3 of Title
1, relating to general provisions concerning the construction of statutes,
as now or hereafter amended, shall apply to this article. (Ga. L. 1972, p.
1015, § 2501; Ga. L. 1975, p. 79, §§ 1, 2; Ga. L. 1976, p. 1547, § 1; Ga.
L. 1990, p. 8, § 45; Ga. L. 1995, p. 1302, § 13; Ga. L. 1996, p. 684, § 1;
Ga. L. 2000, p. 1258, § 2; Ga. L. 2000, p. 1377, § 1; Ga. L. 2002, p. 415,
§ 45; Ga. L. 2005, p. 1036, § 31/SB 49; Ga. L. 2008, p. 546, § 1/SB 230;
Ga. L. 2009, p. 745, § 1/SB 97; Ga. L. 2012, p. 446, § 1-1/HB 642; Ga.
L. 2013, p. 294, § 4-52/HB 242.)
Cross references. — Discrimination
in public employment on basis of race, sex,
age, and other factors, § 45-19-20 et seq.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1998,
‘‘state-wide’’
was
substituted
for
‘‘statewide’’ in paragraph (c)(1).
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of

Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
Law reviews. — For article advocating
the inclusion of the Merit System under
the Georgia Administrative Procedure
Act, see 1 Ga. St. B.J. 269 (1965).

JUDICIAL DECISIONS
Cited in Scott v. Undercofler, 108 Ga.
App. 460, 133 S.E.2d 444 (1963); Horne v.
Skelton, 152 Ga. App. 654, 263 S.E.2d 528
(1979); Bailey v. Wilkes, 162 Ga. App. 410,

291 S.E.2d 418 (1982); Clark & Stephenson v. State Personnel Bd., 252 Ga. 548,
314 S.E.2d 658 (1984); Tanner v. Freeman,
257 Ga. 146, 356 S.E.2d 201 (1987).
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OPINIONS OF THE ATTORNEY GENERAL
Filling classified position. — If a
department of state government contracts
for personal services with the right to
control the time, manner and method of
executing the work and the position does
not come within one of the definitions of
unclassified employees, then the position
is classified and must be filled according to
the rules and regulations of the State
Merit System of Personnel Administration. 1974 Op. Att’y Gen. No. 74-27.
A county board has no authority to
set or amend the terms and conditions of
employment established by the Department of Human Resources and the State
Merit System. 1973 Op. Att’y Gen. No.
73-56.
Correction of supervisor’s improper action. — If a department head

or the State Personnel Board determines
that the employee would have received a
merit salary increase, but for the supervisor’s unauthorized consideration of the
employee’s race, sex, or other improper
criteria, the reviewing authority may take
the necessary action to correct the supervisor’s action including the awarding of
back pay in the nature of granting the
salary increase as of the date the employee would have received it but for the
unauthorized consideration of improper
criteria. 1976 Op. Att’y Gen. No. 76-62.
Commissioner of personnel administration lacks authority to enter interstate agreement to operate and
fund test development center. 1980
Op. Att’y Gen. No. 80-16.

RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, §§ 1, 23 et seq. 45A Am. Jur. 2d,
Job Discrimination, §§ 1 et seq., 481 et
seq.
Am. Jur. Pleading and Practice
Forms. — 5B Am. Jur. Pleading and Practice Forms, Civil Service, § 2.

C.J.S. — 67 C.J.S., Officers, §§ 21, 51.
ALR. — Objective test as condition of
competitive examination under civil service, 112 ALR 665.
Rights of state and municipal public
employees in grievance proceedings, 46
ALR4th 912.

45-20-2. Definitions.
As used in this chapter, the term:
(1) ‘‘Appointing authority’’ means the person or groups of persons
authorized by law or delegated authority to make appointments to fill
positions.
(2) ‘‘Classified employee’’ means an employee who was in the
classified service as of June 30, 1996, and who has remained in a
classified position without a break in service since that date.
(3) ‘‘Classified position’’ means a position that held classified
status conferring rights of appeal, as set forth in Code Sections
45-20-8 and 45-20-9, as of June 30, 1996, and that subsequent to June
30, 1996, has not been held by an unclassified employee.
(4) ‘‘Classified service’’ means employment in a classified position.
(5) ‘‘Commissioner’’ means the commissioner of administrative
services provided for by Code Section 50-5-1.
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(6) ‘‘Department’’ and ‘‘agency’’ are synonymous and mean all
separate and distinct divisions and subdivisions of state government
whose heads are legally authorized to appoint employees to positions;
but these terms shall not include authorities, public corporations, the
legislative and judicial branches, and the board of regents. ‘‘Department’’ and ‘‘agency’’ shall also include an agency assigned to a
department for administrative purposes and local departments of
public health, county departments of family and children services,
community service boards, and units of the Department of Defense
with local employees.
(7) ‘‘Department of Administrative Services’’ or ‘‘DOAS’’ means the
department created by Code Section 50-5-1.
(8) ‘‘Employment at will’’ means an employment relationship in
which either party to the relationship may sever the relationship at
any time for any reason other than an unlawful reason.
(9) ‘‘Position’’ means a set of duties and responsibilities assigned or
delegated by competent authority for performance by one person.
(10) ‘‘Rules and regulations’’ means the governing provisions adopted by the State Personnel Board and approved by the Governor.
(11) ‘‘State Personnel Board’’ and ‘‘board’’ are synonymous and
mean the body authorized by Article IV, Section III, Paragraph I of
the Constitution of Georgia.
(12) ‘‘State Personnel Board policies’’ means those policies adopted
by the board and approved by the Governor which describe the goals
and objectives of the state personnel program and serve as a basis for
the formulation and administration of the merit system rules and
regulations.
(13) ‘‘Unclassified employee’’ means an employee who is not a
classified employee.
(14) ‘‘Unclassified service’’ means employment at will and includes
all employees except those in the classified service as defined in this
Code section.
(15) ‘‘Working test’’ or ‘‘working test period’’ means a probationary
period of employment in a classified position during which the
employee must demonstrate to the satisfaction of the appointing
authority that he or she has the knowledge, ability, aptitude, and
other necessary qualities to perform satisfactorily the duties of the
position in which employed. The working test period shall apply to
each promotion of a classified employee to a classified position. The
commissioner may fix the length of the working test period for any job
at not less than six months nor more than 18 months exclusive of any
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time in nonpay status; provided, however, that the length of the
working test period for troopers of the Uniform Division of the
Department of Public Safety shall be 18 months.
(16) ‘‘Working test employee’’ or ‘‘employee on working test’’ means
a classified employee serving a working test period in the position in
which he or she is employed; provided, however, that an employee
serving a working test period following a promotion in the same
department from a lower class in which he or she had successfully
completed a working test period shall retain appeal rights in the
lower class until he or she successfully completes the working test
period in the job to which he or she has been promoted. (Ga. L. 1972,
p. 1015, § 2501; Ga. L. 1975, p. 79, § 2; Ga. L. 1976, p. 1547, § 1; Ga.
L. 1982, p. 830, § 2; Ga. L. 1982, p. 1251, §§ 1, 2; Ga. L. 1983, p. 3,
§§ 34, 61; Ga. L. 1983, p. 459, § 1; Ga. L. 1984, p. 22, § 45; Ga. L.
1984, p. 467, §§ 1, 2; Ga. L. 1985, p. 547, § 1; Ga. L. 1986, p. 469,
§§ 1, 2; Ga. L. 1987, p. 575, § 4; Ga. L. 1988, p. 1252, § 5; Ga. L.
1990, p. 732, §§ 1-3; Ga. L. 1993, p. 510, § 1; Ga. L. 1993, p. 791, § 1;
Ga. L. 1993, p. 1399, § 3; Ga. L. 1994, p. 97, § 45; Ga. L. 1994, p. 437,
§ 9; Ga. L. 1995, p. 345, § 1; Ga. L. 1995, p. 1069, § 3; Ga. L. 1996,
p. 684, § 2; Ga. L. 2000, p. 1258, § 3; Ga. L. 2000, p. 1377, § 1; Ga.
L. 2008, p. 335, § 8/SB 435; Ga. L. 2008, p. 546, § 2/SB 230; Ga. L.
2012, p. 446, § 1-1/HB 642.)
Code Commission notes. — The
amendment of this Code section by Ga. L.
2008, p. 335, § 8, irreconcilably conflicted
with and was treated as superseded by
Ga. L. 2008, p. 546, § 2. See County of
Butts v. Strahan, 151 Ga. 417 (1921).
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administra-

tion as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Ranking of employees. — The fact
that Department of Natural Resources
(DNR) pilots were ranked higher than
pilots employed by the Georgia State Patrol did not violate rights of the latter
since DNR employees are excluded from
the merit system and the rank of state
patrol employees must be compared with
others in that system who are similarly
situated for equal protection purposes.
Ferros v. Georgia State Patrol, 211 Ga.
App. 50, 438 S.E.2d 163 (1993).
1996 and 2000 amendments were

not unconstitutional. — Ga. Const.
1983, Art. IV, Sec. III, Para. I left it to the
General Assembly to create a state merit
system by the enactment of laws regarding selection of state personnel based on
merit; legislation providing systems for
public employment was subject to amendment or even repeal, and so the 1996 and
2000
amendments
to
O.C.G.A.
§ 45-20-2(15) were not unconstitutional.
SEIU v. Perdue, 280 Ga. 379, 628 S.E.2d
589 (2006).
Director of a community service
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board is a covered employee. — Summary judgment for community service
board on a former executive director’s
breach of employment contract claim was
reversed because the trial court erred in
determining that the director was an official instead of an employee under the
State of Georgia Merit Protection System;
under O.C.G.A. §§ 37-2-6.1(b)(7) and
37-2-6.2, the board was a state agency
when the board terminated the director,
and the director was a classified employee
in a covered position under the State
Merit Protection System, O.C.G.A.
§ 45-20-2(2) and (6). Ashe v. Clayton
County Cmty. Serv. Bd., 262 Ga. App. 738,
586 S.E.2d 683 (2003) (Unpublished).
Persons not covered. — Plaintiff, a
former safety engineering manager for
Georgia Southern University, did not have
a protected property interest in the plaintiff ’s continued employment at the time of
termination and, thus, the plaintiff ’s termination did not support a due process
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claim against the individual defendants
as, at the time of the plaintiff ’s termination, the applicable statute, former paragraph (15)(I) of O.C.G.A. § 45-20-2, expressly excluded from the state merit
system all officers, officials, and employees of the University System of Georgia,
except those officers, officials, and employees already eligible to be covered by the
state merit system by law or executive
order. The plaintiff did not point to any
law or executive order exempting the
plaintiff ’s position from this exclusion.
Anderson v. Bd. of Regents, No.
1:04-CV-3135-JEC, 2011 U.S. Dist. LEXIS
113101 (N.D. Ga. Sept. 30, 2011).
Cited in Horne v. Skelton, 152 Ga. App.
654, 263 S.E.2d 528 (1979); State v.
O’Neal, 155 Ga. App. 870, 273 S.E.2d 631
(1980); Busbee v. Continental Ins. Co., 526
F. Supp. 1243 (N.D. Ga. 1981); Clark &
Stephenson v. State Personnel Bd., 252
Ga. 548, 314 S.E.2d 658 (1984).

OPINIONS OF THE ATTORNEY GENERAL
Persons not covered. — The Historic
Chattahoochee Commission does not fall
within the coverage of the State Merit
System. 1979 Op. Att’y Gen. No. 79-14.
The legislative intent of O.C.G.A.
§ 38-2-152 is that assistant adjutants
general should not be covered under the
State Merit System. 1971 Op. Att’y Gen.
No. 71-71.
Personnel eligible for coverage. —
Personnel hired by this state to perform
services required under federally funded
contracts with State Department of Defense are state employees and are eligible
for coverage under state employee’s retirement. 1969 Op. Att’y Gen. No. 69-6.
Promulgation of policies. — Absent
explicit statutory provisions to the contrary, the Merit System Act does not generally authorize the State Personnel
Board or the Merit System Commissioner
to promulgate rules or adopt policies that
would be binding on agencies or departments that are not ‘‘covered,’’ nor can such
rules or policies be promulgated pursuant
to a gubernatorial executive order. 2006
Op. Att’y Gen. No. 2006-3.
Filling classified position. — If a
department of state government contracts

for personal services with a right to control the time, manne,r and method of
executing the work and the position does
not come within one of the definitions of
unclassified employees, then the position
is classified and must be filled according to
the rules and regulations of the State
Merit System of Personnel Administration. 1974 Op. Att’y Gen. No. 74-27.
Position of Deputy Commissioner
of Banking and Finance is in the unclassified service of the State Merit System. 1975 Op. Att’y Gen. No. U75-57.
Positions not counted against discretionary selection of unclassified
positions. — Since the General Assembly
mandated that department heads and
their deputies would be in the unclassified
service, it would appear that it did not
intend for these two positions to be included in discretionary provisions of
O.C.G.A. § 45-20-2(15)(M), when the department head is given discretion in removing five positions from the classified
service;
therefore,
O.C.G.A.
§ 45-20-2(15)(M) gives the department
head authority to remove up to five positions other than the department head
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position and the deputy from the classified
service, provided that the department
does not have five full-time managerial
positions other than the department head
and the deputy in the unclassified service.
1975 Op. Att’y Gen. No. 75-48.
The positions of assistant adjutant general for Army, assistant adjutant general
for air and deputy director for civil defense, being specifically excluded by law
from the classified service, are not counted
against the five discretionary positions
which the adjutant general may designate
for inclusion in the unclassified service.
1975 Op. Att’y Gen. No. 75-81.
The two unclassified positions of executive director and secretary to the executive director in the Georgia Organized
Crime Prevention Council need not be
counted in computing the number of unclassified full-time permanent managerial
positions in the State Crime Commission
for purposes of O.C.G.A. § 45-20-2. 1975
Op. Att’y Gen. No. 75-106.
Positions in Georgia Public Service
Commission which are unclassified
as a matter of law. — Newly created
Georgia Public Service Commission positions of director of utilities, public information officer, and director and assistant
director, utility finance section are, as a
matter of law, unclassified positions. 1981
Op. Att’y Gen. No. 81-39.
Accountant, statistician, expert,
and clerical positions of utilities finance section may be placed in unclassified service if State Personnel Board
concurs. 1981 Op. Att’y Gen. No. 81-39.
District health officer. — The position of District Health Officer can be
placed in the unclassified service of the
State Merit System if there has been
compliance with the statutory provisions..
1985 Op. Att’y Gen. No. 85-1.
Employees of board of regents
transferred to Georgia Public Telecommunications Commission remain
unclassified employees but, when appropriate, may receive certain terms and conditions of employment afforded to employees in classified services of State Merit
System. 1982 Op. Att’y Gen. No. 82-9.
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Natural resources employees. —
Pursuant to O.C.G.A. § 45-20-2(15)(Z), all
positions in the Department of Natural
Resources created after March 14, 1984,
and all employees who have been hired
since March 14, 1984, are in the unclassified service of the State Merit System
unless the Commissioner of Personnel Administration specifically designates the
position and the employee as being in the
classified service. 1987 Op. Att’y Gen. No.
87-35.
Employees of community service
boards. — Employees of community service boards hired after July 1, 1996, are
not in the classified service of the State
Merit System. 2003 Op. Att’y Gen. No.
2003-2.
Housekeepers of DOD are state employees. — Housekeepers of Department
of Defense are state employees. As state
employees, housekeeping personnel are
entitled to the benefits authorized under
the State Merit System and other laws
upon compliance with the terms of participation. 1993 Op. Att’y Gen. No. 93-4.
Position’s transfer between departments not interdepartmental transfer. — Under the State Merit System, an
interdepartmental transfer only applies
when an employee is leaving a classified
position in one department to accept a
comparable classified position in another
department; it does not include the situation where a position is transferred from
one department to another and the incumbent remains with the position. 1986 Op.
Att’y Gen. No. 86-38.
Agency’s ability to unclassify positions not transferrable. — The ability
to unclassify positions under O.C.G.A.
§ 45-20-2 cannot be sold, transferred, or
otherwise assigned by an appointing authority for use in another agency. 1986 Op.
Att’y Gen. No. 86-36.
Positions included in discretionary
designation of unclassified positions.
— The limitation of five full-time permanent managerial positions in former paragraph (15)(M) of O.C.G.A. § 45-20-2
would include any managerial positions
unclassified under former paragraph
(15)(V) of O.C.G.A. § 45-20-2. 1986 Op.
Att’y Gen. No. U86-31.
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RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, § 19 et seq.
C.J.S. — 67 C.J.S., Officers, § 2.
ALR. — Applicability of civil service
rules as affected by attempt to enter into
contract with one rather than appoint him
to office or position, 111 ALR 1509.
Civil service laws, rules, or regulations

as applicable to persons employed by one
under contract with municipal corporations or other governmental body to do
certain work for it or its residents, 134
ALR 1149.
Distinction between office and employment, 140 ALR 1076.

45-20-3. Duties and functions of State Personnel Board generally; compensation; quorum.
(a)(1) The State Personnel Board shall provide direction by which
the state’s personnel policies shall be administered. The state’s
personnel policies shall constitute a state merit system of personnel
administration. The board shall hold regular meetings as needed for
the proper discharge of its duties.
(2) Members of the board shall receive no salary but shall receive
the same expense allowance per day as that received by a member of
the General Assembly for each day such member is attending
meetings or performing official business for the board, plus reimbursement for actual transportation costs while traveling by public
carrier or the legal mileage rate for the use of a personal automobile
in connection with such attendance or official business.
(3) Three members shall constitute a quorum. Only the votes of a
majority of the members present shall be necessary for the transaction of any business or discharge of any duties of the State Personnel
Board, provided there is a quorum.
(b) It shall be the specific duty and function of the board:
(1) To represent the public interest in the improvement of personnel administration in all state departments;
(2) To determine appropriate human resource management goals
and objectives and prescribe policies for their accomplishment;
(3) At public hearings, to adopt and amend policies, rules, and
regulations effectuating the state’s merit system. Notice of board
meetings shall be released to all departments and agencies and shall
be prominently posted at the office of the DOAS at least ten days prior
to each board meeting;
(4) Where the board deems appropriate, to review adverse personnel actions for employees of the classified service in accordance with
the rules and regulations. All appeals determinations of the board
shall be written and documented as to findings of fact, bases for
decisions, and prescribed remedies;
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(5) To assure the administration of state and federal laws relating
to state personnel administration; and
(6) To promote public understanding of the purposes, policies, and
practices of the state personnel system and to advise and assist the
several state departments in fostering merit selection and securing
the interest of institutions of learning and of civic, professional, and
other organizations in the improvement of personnel standards
under the state’s personnel system. (Ga. L. 1975, p. 79, § 4; Ga. L.
1976, p. 1547, § 2; Ga. L. 1979, p. 780, § 1; Ga. L. 1981, p. 1026, § 1;
Ga. L. 1984, p. 427, § 2; Ga. L. 1990, p. 8, § 45; Ga. L. 1997, p. 844,
§ 1; Ga. L. 2000, p. 1377, § 1; Ga. L. 2008, p. 546, § 3/SB 230; Ga. L.
2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Cross references. — Creation and
composition, etc., of State Personnel
Board, Ga. Const. 1983, Art. IV, Sec. III,
Para. I. Duty of State Personnel Board to
formulate, establish, and maintain an employees’ suggestion and awards program,
§ 45-21-2.
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administra-

tion as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Appeal of ruling by State Retirement Board. — Plaintiff can appeal to
the State Personnel Board from an adverse ruling of the State Retirement
Board, on the grounds of discrimination.
Cantrell v. State, 129 Ga. App. 465, 200
S.E.2d 163 (1973), aff ’d, 231 Ga. 704, 203
S.E.2d 493 (1974).
Court of Appeals does not take judicial notice of the rules and regulations of the State Merit System. Beall
v. Department of Revenue, 148 Ga. App. 5,
251 S.E.2d 4 (1978).
Reprisals by employees. — State
Personnel Board should be given first op-

portunity to pass on issue of reprisals
against employees by fellow employees,
that issue being within the primary jurisdiction of board. Bailey v. Wilkes, 162 Ga.
App. 410, 291 S.E.2d 418 (1982).
Cited in Department of Human Resources v. Sims, 137 Ga. App. 72, 222
S.E.2d 832 (1975); Hays v. Skelton, 145
Ga. App. 543, 244 S.E.2d 66 (1978); Stanley v. Department of Human Resources,
146 Ga. App. 450, 246 S.E.2d 459 (1978);
State v. O’Neal, 155 Ga. App. 870, 273
S.E.2d 631 (1980); Majanovic v. Georgia
Dep’t of Human Resources, 163 Ga. App.
450, 294 S.E.2d 669 (1982).

OPINIONS OF THE ATTORNEY GENERAL
Position not to be covered. — To
place the Deputy Director of Emergency
Management Division of the Department
of Defense under Merit System coverage
when the deputy’s tenure and compensa-

tion would be fixed by rules and regulations of the State Personnel Board would
be in direct conflict with Ga. L. 1953,
Nov.-Dec. Sess., p. 171, § 2 (see now
O.C.G.A. § 38-3-20), which provides that
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the deputy shall hold office at the pleasure
of the Governor, who shall fix compensation. 1963-65 Op. Att’y Gen. p. 7.
Permissible salary supplements. —
County salary supplement for local department of health and county department of family and children services employees who are in the classified service of
the State Merit System of Personnel Administration are permissible if the supplements are in compliance with Ga. L. 1975,
p. 79, §§ 4 and 5 (see now O.C.G.A.
§§ 45-20-3(a) and 45-20-4(b)(3)), as well
as with a plan providing for similar treatment of employees in the same class taking into account such factors as length of
service, status, and service rating. 1976
Op. Att’y Gen. No. 76-97.
Bonuses. — There is no provision in
the Merit System Law, nor in its regulations, authorizing signing bonuses for new
therapists employed by the Division of
Rehabilitation Services of the Department
of Human Resources. 1989 Op. Att’y Gen.
No. 89-10.
Compensation of probation personnel under State Merit System. — No
compensation can be paid to any probation supervisor or other probation personnel employed by the Department of Corrections and serving in the classified
service of the State Merit System beyond
that authorized in the compensation plan
established by the State Personnel Board.
1989 Op. Att’y Gen. No. 89-39.
Concurrent jurisdiction with Office
of Fair Employment Practices of unlawful discrimination charges. — The
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Georgia Office of Fair Employment Practices and the State Personnel Board still
have concurrent jurisdiction over charges
of unlawful discrimination. 1983 Op. Att’y
Gen. No. 83-51.
If a charging party files a charge of
discrimination with either the Georgia
Office of Fair Employment Practices or
the State Personnel Board, the other
agency may take jurisdiction over that
charge while it is pending with the first
agency. 1983 Op. Att’y Gen. No. 83-51.
Commissioner of personnel administration lacks authority to enter interstate agreement to operate and
fund test development center. 1980
Op. Att’y Gen. No. 80-16.
Daily allowance while attending
meetings. — Members of the State Personnel Board are authorized to receive
their mileage expense and one daily allowance equal to the daily allowance received
by members of the General Assembly for
each day in which they perform duties or
attend meetings for the State Personnel
Board, including attendance at meetings
for the Employee Benefit Plan Council,
but they are not entitled to any additional
compensation whatsoever. 1990 Op. Att’y
Gen. No. 90-21.
Conflict of interest. — A member of
the State Personnel Board is prohibited
from representing a private client, for a
fee, in a court of law or in any other
adversarial proceeding when such representation might defeat the official public
actions of another public officer. 1991 Op.
Att’y Gen. 91-25.

RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, §§ 15, 16.
C.J.S. — 67 C.J.S., Officers, § 334 et
seq. 81A C.J.S., States, §§ 157, 206.

ALR. — Power or discretion of civil
service commission in respect of classifying or grading positions in civil service,
134 ALR 1103.

45-20-3.1. Rule-making procedure.
(a) At least 30 days prior to the date of a public hearing held by the
board to consider the adoption of rules or regulations to effectuate this
chapter, the commissioner shall transmit a notice containing an exact
copy of the proposed rule or regulation to each member of the Senate
Government Oversight Committee and the House Committee on Governmental Affairs. The notice shall provide a citation to the authority
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pursuant to which the proposed rule or regulation is to be adopted and,
if it amends an existing rule or regulation, such existing rule or
regulation shall be clearly identified. The notice shall also state the
date, time, and place of the public hearing at which adoption of the
proposed rule shall be considered.
(b) If, prior to the date of the public hearing at which the proposed
rule or regulation is to be considered for adoption, the chairperson of
either legislative committee specified in subsection (a) of this Code
section notifies the commissioner that the committee objects to the
adoption of the proposed rule or regulation or has questions concerning
the purpose, nature, or necessity of the proposed rule or regulation, it
shall be the duty of the commissioner to consult with the committee
prior to the board’s adoption of the proposed rule or regulation.
(c) If the commissioner finds that the immediate adoption of a rule or
regulation is necessary to secure or protect the interests of the DOAS,
such rule or regulation may be adopted by the board on an emergency
basis without following the procedures required by subsections (a) and
(b) of this Code section. In that event, the commissioner shall present a
resolution to the board for adoption declaring the existence of an
emergency and explaining the basis for such declaration as a condition
necessary to adopt a rule or regulation on an emergency basis. Any rule
or regulation adopted pursuant to the authority of this subsection shall
expire in not more than 120 days immediately following its adoption,
but the adoption of an identical rule pursuant to the requirements of
this Code section shall not be precluded.
(d) Each rule or regulation adopted by the board shall become
effective upon approval by the Governor. The commissioner shall
immediately file an original and two copies of the rule or regulation in
the office of the Secretary of State.
(e) Rules or regulations filed with the Secretary of State pursuant to
subsection (d) of this Code section shall contain a citation to the
authority pursuant to which the rules or regulations are adopted and,
when existing rules or regulations are amended, the filings shall clearly
identify the existing rules or regulations. The Secretary of State shall
endorse on each filing the time and date of the filing and shall maintain
a file of the rules and regulations for public inspection.
(f ) Rules and regulations filed with the Secretary of State pursuant
to the requirements of subsections (d) and (e) of this Code section shall
be published by the Secretary of State as a part of the rules of state
agencies published by the Secretary of State pursuant to Code Section
50-13-7.
(g) The courts shall take judicial notice of any rule which has become
effective pursuant to this chapter. (Code 1981, § 45-20-3.1, enacted by
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Ga. L. 1985, p. 1250, § 1; Ga. L. 1987, p. 3, § 45; Ga. L. 1992, p. 6, § 45;
Ga. L. 1995, p. 10, § 45; Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p.
446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-4. Duties and responsibilities of commissioner in administration of this chapter.
The duties and responsibilities of the commissioner in the administration of this chapter shall be:
(1) To serve as executive secretary to the board, to attend meetings
as directed by the board, and to provide such professional, technical,
and other supportive assistance as may be required by the board in
the performance of its duties;
(2) To submit to the Governor the rules and regulations adopted by
the board. Such rules and regulations when approved by the Governor shall have the force and effect of law and shall be binding upon
the state departments covered by this article and shall include
provisions for the establishment and maintenance of classification
and compensation plans, the conduct of examinations, appointments,
promotions, transfers, demotions, appeals of classified employees,
reports of performance, payroll certification, and other phases of
personnel administration. Such rules and regulations shall define
and prohibit improper political activity by any departmental employee of the State Personnel Board or any employee covered under
the terms of this article and shall provide that there shall be no
discrimination for or against any person or employee in any manner,
to include, but not be limited to, hiring, discharge, compensation,
benefits, terms or conditions of employment, promotion, job classification, transfer, privileges, or demotion because of political affiliation,
religious affiliation, race, creed, national origin, sex, age between 40
and 70 years, or physical disability. Such rules and regulations shall
conform to the minimum standards for merit systems of personnel
administration as specified by those federal departments from which
federal funds are obtained for use by the several state departments
covered by this article. Compensation plans and modifications
thereto promulgated under the rules and regulations of the commissioner shall become effective as adopted upon approval of the director
of the Office of Planning and Budget;
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(3) To administer the adoption and compliance with rules and
regulations of the board in all departments;
(4) To appoint and prescribe the duties of DOAS staff as necessary
to carry out the duties of this chapter;
(5) To establish an annual budget covering administrative costs of
performing the duties and responsibilities in accordance with this
chapter, including the costs of administering such federal laws
relating to personnel administration as the Governor may direct
including the Intergovernmental Personnel Act of 1970, and to
determine an equitable basis of allocating the annual costs among the
several departments served by the DOAS in accordance with this
chapter, with the amounts and rates for such services to be established in each general or amended appropriations Act;
(6) To ensure compliance with all applicable state and federal
statutes and regulations concerning discrimination in employment,
personnel administration, and related matters; and
(7) To cooperate with appointing authorities in the administration
of this article in order to promote public service and establish
conditions of service which will attract and retain employees of
character and ability and to increase efficiency and economy in
governmental departments by improving the methods of personnel
administration with full recognition of the requirements and needs of
management. (Ga. L. 1975, p. 79, § 5; Ga. L. 1979, p. 780, §§ 2, 3; Ga.
L. 1995, p. 1302, § 13; Ga. L. 2000, p. 1377, § 2; Ga. L. 2008, p. 546,
§ 4/SB 230; Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446,
§ 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.

Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
U.S. Code. — The Intergovernmental
Personnel Act of 1970, referred to in this
Code section, is codified as 42 U.S.C.
§ 4701 et seq.

JUDICIAL DECISIONS
The State Personnel Board’s broad
authority to promulgate rules and
regulations includes the power to promulgate a veterans’ preference into a
reduction-in-force regulation. Brown v.
State Merit Sys. of Personnel Admin., 245
Ga. 239, 264 S.E.2d 186 (1980).

Cited in Brownlee v. Williams, 233 Ga.
548, 212 S.E.2d 359 (1975); Herault v.
Department of Human Resources, 137 Ga.
App. 446, 224 S.E.2d 480 (1976); Beall v.
Department of Revenue, 148 Ga. App. 5,
251 S.E.2d 4 (1978); State v. O’Neal, 155
Ga. App. 870, 273 S.E.2d 631 (1980); State
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v. Head, 163 Ga. App. 842, 296 S.E.2d 157
(1982); Morgan v. Department of Offender
Rehabilitation, 166 Ga. App. 611, 305
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S.E.2d 130 (1983); Clark & Stephenson v.
State Personnel Bd., 252 Ga. 548, 314
S.E.2d 658 (1984).

OPINIONS OF THE ATTORNEY GENERAL
State commissioner of personnel
administration is empowered to enter into an agreement with the Equal
Employment Opportunity Commission
(EEOC) whereby members of the state
commissioner’s staff would investigate, in
accordance with EEOC rules and regulations, unlawful employment practices
filed against state agencies with the
EEOC, provided such investigations pertain to the classified service of the State
Merit System. 1976 Op. Att’y Gen. No.
76-47.
Correction of supervisor’s wrongful conduct. — If a department head or
the State Personnel Board determines
that the employee would have received a
merit salary increase, but for the supervisor’s unauthorized consideration of the
employee’s race, sex or other improper
criteria, the reviewing authority may take
the necessary action to correct the supervisor’s action including the awarding of
back pay in the nature of granting the
salary increase as of the date the employee would have received it but for the
unauthorized consideration of improper
criteria. 1976 Op. Att’y Gen. No. 76-62.
Permissible salary supplements. —
County salary supplements for local department of health and county department of family and children services employees who are in the classified service of
the State Merit System of Personnel Administration are permissible if the supplements are in compliance with O.C.G.A.
§§ 45-20-3(a) and 45-20-4(b)(3), as well as
with a plan providing for similar treatment of employees in the same class taking into account such factors as length of
service, status, and service rating. 1976
Op. Att’y Gen. No. 76-97.

Bonuses. — There is no provision in
the Merit System Law, nor in its regulations, authorizing signing bonuses for new
therapists employed by the Division of
Rehabilitation Services of the Department
of Human Resources. 1989 Op. Att’y Gen.
No. 89-10.
Compensation of probation personnel under State Merit System. — No
compensation can be paid to any probation supervisor or other probation personnel employed by the Department of Corrections and serving in the classified
service of the State Merit System beyond
that authorized in the compensation plan
established by the State Personnel Board.
1989 Op. Att’y Gen. No. 89-39.
Affirmative action responsibilities
unaffected by ‘‘Fair Employment
Practices Act’’. — The 1983 amendments to O.C.G.A. §§ 45-19-27 and
45-19-35 of the ‘‘Georgia Fair Employment Practices Act’’ do not infringe on the
state personnel board or the personnel
administration commissioner’s responsibilities in the area of affirmative action
plans. 1983 Op. Att’y Gen. No. 83-51.
Veterans’
preference
in
reduction-in-force regulations. —
State Personnel Board does not have authority to amend or otherwise alter veterans’ preference currently in board’s regulations on reductions-in-force. 1982 Op.
Att’y Gen. No. 82-48.
Absolute veterans’ preference in
reductions-in-force in the classified service of the State Merit System can constitutionally be amended only by appropriate action of the General Assembly. 1982
Op. Att’y Gen. No. 82-48.

RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, §§ 4 et seq., 20 et seq., 77, 92, 93.
C.J.S. — 67 C.J.S., Officers, § 334 et
seq. 81A C.J.S., States, § 240.
ALR. — Power or discretion of civil

service commission in respect of classifying or grading positions in civil service,
134 ALR 1103.
Judicial construction and application of
state legislation prohibiting religious dis-
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crimination in employment, 37 ALR5th
349.

45-20-5. Creation of Council for State Personnel Administration; membership; objectives; powers.
Reserved. Repealed by Ga. L. 2012, p. 446, § 1-1/HB 642, effective
July 1, 2012.
Editor’s notes. — This Code section
was based on Ga. L. 1975, p. 79, § 10; Ga.
L. 1976, p. 1486, § 2; Ga. L. 2008, p. 546,
§ 5/SB 230.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,
2012, shall be transferred to the Depart-

ment of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-6. Composition of classified and unclassified service; effect of exclusion from classified service on eligibility
for membership in Employees’ Retirement System of
Georgia; working test period before obtaining rights of
appeal.
(a) Any officer or employee who occupied a classified position under
the State Personnel Administration prior to July 1, 1996, or as provided
in Code Section 15-11-69 shall remain in the classified service so long as
such officer or employee shall remain in a classified position or as
otherwise provided by law. Employees in the classified service shall
have, upon completing a working test period, appeal rights as provided
in Code Sections 45-20-8 and 45-20-9.
(b) Reserved.
(c) Exclusion from the classified service shall not exclude any employee, officer, or official from eligibility for membership or membership
in the Employees’ Retirement System of Georgia, provided that such
employee, officer, or official is otherwise eligible for membership under
Chapter 2 of Title 47.
(d) It is the intent of the General Assembly that employees in the
classified service be required to serve a working test period before they
obtain rights of appeal and that the successful completion of this
probationary period is part of the employment examination procedure.
Each employee serving in a working test period shall be provided with
management review by the appointing authority within ten calendar
days of the date the employee has completed one-half of the working
test period or as near to such date as is practicable. The management
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review shall include an evaluation of the employee’s progress and
recommendations, if any, for corrective action. The provision of management review pursuant to this subsection is solely for the purpose of
promoting efficient management and employee development and shall
not be interpreted as granting any additional rights to a working test
employee. The State Personnel Board shall be responsible for adopting
and amending rules and regulations establishing the guidelines to be
used by the appointing authority in completing the management review
pursuant to this subsection. (Ga. L. 1975, p. 79, § 6; Ga. L. 1976, p.
1547, § 6; Ga. L. 1989, p. 279, § 1; Ga. L. 1996, p. 684, § 3; Ga. L. 2000,
p. 1258, § 4; Ga. L. 2008, p. 546, § 6/SB 230; Ga. L. 2009, p. 745, § 1/SB
97; Ga. L. 2012, p. 446, § 1-1/HB 642; Ga. L. 2013, p. 294, § 4-53/HB
242.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Employment reclassification with
adverse racial impact not implemented. — The supremacy clause of the
United States Constitution prohibited the
state from implementing an employment
reclassification proposal which was flawed

and likely to have an adverse racial impact. Williams v. Ledbetter, 685 F. Supp.
247 (M.D. Ga. 1988).
Cited in State v. O’Neal, 155 Ga. App.
870, 273 S.E.2d 631 (1980).

OPINIONS OF THE ATTORNEY GENERAL
Employment retention rights. —
Permanent, classified employees holding
positions of a class which is one of a series
of related classes in the competitive area
of a reduction in force may, under certain
conditions, have greater employment retention rights in a reduction in force than
such employees holding positions of a
class which is not one of a series of related
classes. 1975 Op. Att’y Gen. No. 75-75.
Housekeepers of DOD are state employees. — Housekeepers of Department
of Defense are state employees. As state
employees, housekeeping personnel are
entitled to the benefits authorized under

the State Merit System and other laws
upon compliance with the terms of participation. 1993 Op. Att’y Gen. No. 93-4.
Compensation of employee, demoted upon return to classified service because former position no longer exists. — Employee who is returned
to classified service pursuant to former
subsection (d) of this section (deleted in
1996) and whose former position no longer
exists in classified service resulting in
demotion will be compensated on lower
pay grade assigned to the employee’s new
classification. 1981 Op. Att’y Gen. No.
U81-35.
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RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, § 19 et seq.
C.J.S. — 67 C.J.S., Officers, § 13.
ALR. — Applicability of civil service

rules as affected by attempt to enter into
contract with one rather than appoint him
to office or position, 111 ALR 1509.

45-20-7. Employees in legislative branch authorized to become
covered employees; procedure.
Reserved. Repealed by Ga. L. 2006, p. 698, § 1/SB 286, effective May
3, 2006.
Editor’s notes. — This Code section
was based on Ga. L. 1975, p. 79, § 3; Ga.
L. 1990, p. 8, § 45.

Ga. L. 2012, p. 446, § 1-1/HB 642, reenacted the reservation of this Code section
without change.

45-20-8. Procedure for adverse action against classified employees generally; appeals generally.
(a) Classified employees who have successfully completed a working
test period may be dismissed from employment or otherwise adversely
affected as to compensation or employment status only if such action is
taken in accordance with the rules and regulations of the State
Personnel Board governing adverse actions and appeals for classified
employees.
(b) This article is not intended to create a property interest in the job,
but rather to create only a procedure under which classified employees
can be dismissed or otherwise adversely affected. The procedure adopted for dismissing a classified employee from employment or otherwise adversely affecting his or her compensation or employment status
shall include, as a minimum, that the appointing authority must
provide the classified employee with reasons for the action and an
opportunity to file an appeal and request a hearing which may be held
before either the board or an administrative law judge of the Office of
State Administrative Hearings; provided, however, that the hearing
may be held subsequent to the effective date of the dismissal or other
purported adverse action; provided, further, that the right to appeal
shall not apply when persons are dismissed or otherwise adversely
affected as to compensation due to curtailment of funds or reduction in
staff when such action is in accordance with the rules and regulations
of the State Personnel Board.
(c) No adverse action appealed to the State Personnel Board under
the rules and regulations of the board, this article, or otherwise shall be
considered invalid for failure to follow or comply with the rules and
regulations of the board, this article, or any other requirement unless it
is shown that the individual against whom the action has been taken
has been substantially harmed by the procedural failure.
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(d) The decision of the board on an appeal as to whether a dismissal
or other adverse action was in accordance with the rules and regulations prescribed by the State Personnel Board shall be binding upon the
appointing authority. The board may modify the action of the appointing authority but may not increase the severity of such action on the
employee. Such appointing authority shall promptly comply with such
order as may be issued as a result of the appeal to the State Personnel
Board. The decision of the board shall not limit the rights of the
employee or the department to judicial review as to errors of law, and
such decision shall be stayed pending other further appeal.
(e) For purposes of this Code section and Code Section 45-20-9,
administrative law judges appointed by the chief state administrative
law judge pursuant to Article 2 of Chapter 13 of Title 50 are authorized
to hold hearings and otherwise assist the State Personnel Board in the
resolution of appeals. (Ga. L. 1975, p. 79, § 7; Ga. L. 1976, p. 1547, § 3;
Ga. L. 1979, p. 780, § 4; Ga. L. 1982, p. 1245, §§ 1, 2; Ga. L. 1985, p.
149, § 45; Ga. L. 1997, p. 844, § 2; Ga. L. 2008, p. 546, § 7/SB 230; Ga.
L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Property interest entitling employee to due process. — A public employee governed by the Georgia Merit Systems Act and the State Board Personnel
Rules has a property interest in the employee’s job entitling the employee to the
protections of due process. Brown v. Georgia Dep’t of Revenue, 881 F.2d 1018 (11th
Cir. 1989).
Employees in the classified service
may be terminated only after an
evidentiary hearing on the grounds of
their discharge, employees in the unclassified service have no such rights. Ray v.
Edwards, 557 F. Supp. 664 (N.D. Ga.
1982), modified on other grounds, 725 F.2d
655 (11th Cir. 1984).
Employee’s statutory right to a
hearing. — Trial court did not err when
the court held that the State Personnel
Board exceeded the board’s authority in

adopting regulations authorizing an administrative law judge to resolve an appeal from the board’s termination of a
classified state employee without holding
an evidentiary hearing because the regulation at issue, Ga. Pers. Bd. R. & Regs.,
Reg. 478-1-.24(6)(e) and (x), did not comport with the Georgia Merit System Act,
O.C.G.A. §§ 45-20-8 and 45-20-9, in that
the regulation denied the employee, who
had been deemed ‘‘voluntarily separated’’
from employment, the statutory right to a
hearing. Ga. Dep’t of Cmty. Health v.
Dillard, 313 Ga. App. 782, 723 S.E.2d 23
(2012).
Those portions of Ga. Pers. Bd. R. &
Regs., Reg. 478-1-.24(6)(e) and (x) which
dispense with the need for an evidentiary
hearing in cases involving the voluntary
separation of a classified employee are
contrary to law; the curtailed procedure
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laid out in Ga. Pers. Bd. R. & Regs., Reg.
478-1-.24(6)(e) and (x) cannot be reconciled with either the statutory scheme,
which contemplates that the State Personnel Board must provide the classified
employee with reasons for the action and
an opportunity to file an appeal and request a hearing, the Georgia Merit System Act, O.C.G.A. § 45-20-8(b), or the
rule’s own more general procedures,
which require that, within seven days of
the filing of an appeal, the administrative
law judge or the board shall designate an
appropriate time and place to conduct the
hearing. Ga. Dep’t of Cmty. Health v.
Dillard, 313 Ga. App. 782, 723 S.E.2d 23
(2012).
Jurisdiction over application to
waive mandatory retirement. — A conservation ranger’s right to apply for a
waiver of mandatory retirement pursuant
to former O.C.G.A. § 47-2-224 imposed a
duty on the board to consider the application and the board’s refusal to consider it
adversely affected the employee’s ‘‘employment status’’ within the meaning of
O.C.G.A. § 45-20-8; accordingly, the
board had jurisdiction over the subject
matter. State Personnel Bd. v. Adams, 216
Ga. App. 341, 453 S.E.2d 821 (1995).
Demotion must be pursuant to Act
as existed at hiring. — The Merit System Act creates a constitutionally protected contract between the merit system
member and the state; therefore, merit
system employees can be demoted only in
compliance with the Act as it existed at
the time they assumed their classified
positions. Clark & Stephenson v. State
Personnel Bd., 252 Ga. 548, 314 S.E.2d
658 (1984).
Board authorized to modify action
of appointing authority. — O.C.G.A.
§ 45-20-8(d) endows the board with authority to reduce a sanction imposed by
the appointing authority even though the
board finds sufficient evidence to support
a charge for which the sanction of dismissal is authorized. Dollar v. Department of Human Resources, 196 Ga. App.
698, 396 S.E.2d 913 (1990).
Board authorized to reinstate dismissal by appointing authority. —
When the State Personnel Board, in re-

45-20-8

viewing the decision of an administrative
law judge (ALJ) decreasing the sanction
imposed on a state employee from dismissal to a 30-day suspension, reimposed
the dismissal, it was error for a trial court
to find that the board’s decision was not
supported by a sufficient rationale; the
board properly adopted findings and conclusions of the ALJ which were consistent
with the board’s own decision and then
explained that the ALJ’s recommended
sanction was too lenient for the proved
misconduct, as the misconduct was so
severe as to warrant dismissal, so the
board’s decision was within the board’s
broad authority to impose sanctions on
state
employees
under
O.C.G.A.
§ 45-20-8(d). Ga. Dep’t of Natural Res. v.
Willis, 274 Ga. App. 801, 619 S.E.2d 335
(2005).
Involuntary demotions do not conflict with the prohibition against involuntary servitude. Brown v. State
Merit Sys. of Personnel Admin., 245 Ga.
239, 264 S.E.2d 186 (1980).
Determination of whether retention points have been properly calculated does not require an evidentiary
hearing. Brown v. State Merit Sys. of
Personnel Admin., 245 Ga. 239, 264
S.E.2d 186 (1980).
Employment reclassification with
adverse racial impact not implemented. — White employee had no
vested property rights in a promotion recommended by a 1984 reclassification proposal which was flawed and likely to have
an adverse racial impact. Williams v.
Ledbetter, 685 F. Supp. 247 (M.D. Ga.
1988).
Cited in Herault v. Department of Human Resources, 137 Ga. App. 446, 224
S.E.2d 480 (1976); Hall v. Department of
Natural Resources, 139 Ga. App. 298, 228
S.E.2d 174 (1976); Stanley v. Department
of Human Resources, 146 Ga. App. 450,
246 S.E.2d 459 (1978); Beall v. Department of Revenue, 148 Ga. App. 5, 251
S.E.2d 4 (1978); Department of Human
Resources v. Green, 160 Ga. App. 37, 285
S.E.2d 772 (1981); Bailey v. Wilkes, 162
Ga. App. 410, 291 S.E.2d 418 (1982); Georgia Dep’t of Labor v. Sims, 164 Ga. App.
856, 298 S.E.2d 562 (1982).
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OPINIONS OF THE ATTORNEY GENERAL
Resignation of employee. — An employer has the discretion to accept or refuse a letter of resignation that is tendered prior to the effective date of a
proposed dismissal. 1998 Op. Att’y Gen.
No. 98-6.
Due process does not require specific procedure when employee resigns either by letter or abandonment. — Since employees in classified

services of state merit system have no
property interest in continuing employment or ownership over any position, the
due process clause of the Fourteenth
Amendment does not require that any
specific procedure be followed when such
an employee resigns, whether pursuant to
formal letter or resignation or by abandoning that position for more than five
workdays. 1981 Op. Att’y Gen. No. 81-104.

45-20-9. Procedure for hearings and appeals relating to adverse
personnel actions.
(a) Any laws to the contrary notwithstanding, all hearings on dismissals, other adverse personnel actions, and other purported violations of the rules and regulations as applied to classified employees
shall be instituted by filing a written appeal with the Office of State
Administrative Hearings upon such ground and in such form and under
such procedure as may be prescribed by rules and regulations of the
office. The party appealing and the department from whose action the
appeal is taken shall be notified in writing within 15 days from the
filing of the appeal that an appeal has been filed and the time for which
a hearing is scheduled.
(b) The State Personnel Board, any member of the board, or an
administrative law judge shall have the authority to do the following in
connection with any hearing on a dismissal or other purported violation
of the rules and regulations: administer oaths and affirmations; sign
and issue subpoenas; rule upon offers of proof; regulate the course of the
hearing, set the time and place for continued hearings, and fix the time
for filing briefs; dispose of motions to dismiss for lack of the board’s
jurisdiction over the subject matter or parties or for any other ground;
dispose of motions to amend or to intervene; provide for the taking of
testimony by deposition or interrogatory; and reprimand or exclude
from the hearing any person for any indecorous or improper conduct
committed in the presence of the board or the administrative law judge.
(c) Subpoenas shall be issued without discrimination between public
and private parties. When a subpoena is disobeyed, any party may
apply to the superior court of the county where the hearing is being held
for an order requiring obedience. Failure to comply with such order
shall be cause for punishment as for contempt of court. The costs of
securing the attendance of witnesses, including fees and mileage, shall
be computed and assessed in the same manner as prescribed by law in
civil cases in the superior court. Once issued a subpoena may be
quashed by the board or an administrative law judge if it appears that
610

45-20-9

PERSONNEL ADMINISTRATION

45-20-9

the subpoena was used primarily as a means of harassment, that the
testimony or documents sought are cumulative, that the testimony or
documents sought are not relevant, that the testimony or documents
sought are not material, that to respond to the subpoena would be
unduly burdensome, or that for other good reasons basic fairness
dictates that the subpoena should not be enforced.
(d) With respect to all hearings before the board or the administrative law judge:
(1) Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded. The rules of evidence as applied in the trial of civil nonjury
cases in the superior courts of Georgia shall be followed. Evidence not
admissible thereunder may be admitted if it is of a type commonly
relied upon by reasonably prudent persons in the conduct of their
affairs. The board shall give effect to the rules of privilege recognized
by law. Objections to evidentiary offers may be made and shall be
noted in the record. Subject to these requirements, when a hearing
will be expedited and the interests of the parties will not be
prejudiced substantially, any part of the evidence may be received in
written form;
(2) Documentary evidence may be received in the form of copies or
excerpts if the original is not readily available. Upon request and at
the discretion of the administrative law judge or board, parties shall
be given an opportunity to compare the copy with the original;
(3) A party may conduct such cross-examination as shall be required for a full and true disclosure of the facts; and
(4) Official notice may be taken of judicially recognizable facts. In
addition, official notice may be taken of technical facts within the
board’s specialized knowledge. Parties shall be notified either before
or during the hearing by reference in preliminary reports or otherwise of the material officially noticed, including any staff memoranda
or data; and they shall be afforded an opportunity to contest the
material so noticed. The board’s experience, technical competence,
and specialized knowledge may be utilized in the evaluation of the
evidence.
(e)(1) With respect to hearings at which the board did not preside at
the presentation of the evidence, the administrative law judge who
presided shall issue an initial decision within 30 days from the close
of the evidence or if necessary within a longer period of time as
ordered by the board or the administrative law judge. The initial
decision shall be transmitted to the board, and copies shall be sent to
the parties or their representatives. In the absence of an application
for review from an adversely affected party to the board within 30
days from the date the initial decision was issued or in the absence of
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an order by the board within such time for review on its own motion,
the decision shall become the decision of the board without further
proceedings or notice; and any right of additional appeals shall be
extinguished.
(2) On review of the entire record from the administrative law
judge, the board shall have all the powers it would have in presiding
at the reception of the evidence, including the review of any motions
granted or denied by the administrative law judge and including the
review of any action taken by the administrative law judge. Both
parties shall have the right to present oral arguments to the board.
Any presentation to the board on the matter by an administrative law
judge shall be made in the presence of the parties. No administrative
law judge shall be present during the board’s deliberations and voting
on the application. At its discretion, the board may take additional
testimony or remand the matter to the administrative law judge for
such purpose.
(f ) Unless precluded by law, informal disposition of any proceeding
before the board or the administrative law judge may be made by
stipulation, agreed settlement, consent order, or default.
(g) As a part of the initial decision or order subsequent to any
hearing, the administrative law judge or the board shall include
findings of fact and conclusions of law separately stated and the
effective date of the decision or order. Findings of fact, if set forth in
statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts supporting the findings. Copies of the
decision or order shall be mailed to all parties of record.
(h) Any party, including the state and any state board, bureau,
commission, or department, who has exhausted all administrative
remedies available before the board and who is aggrieved by a final
decision or order of the board on any hearing may seek judicial review
of the final decision or order of the board in the superior court of the
county of the place of employment of the employee.
(i) Proceedings for review shall be instituted by filing a petition with
the court within 30 days after the decision or order is rendered. Copies
of the petition shall be served upon the board and all parties of record.
The petition shall state the nature of the petitioner’s interest, the facts
showing that the petitioner is aggrieved by the decision of the board,
and the grounds upon which the petitioner contends the decision or
order should be reversed or remanded. The petition may be amended
with leave of court.
(j) Within 30 days after the service of the petition or within further
time allowed by the court, the board shall transmit to the reviewing
court the original or a certified copy of the entire record of the
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proceeding under review. By stipulation of all parties to the review
proceeding the record may be shortened. A party unreasonably refusing
to stipulate to limit the record may be taxed by the court for the
additional costs. The court may require or permit subsequent corrections or additions to the record.
(k) The filing of the petition shall stay the enforcement of the board’s
decision or order.
(l) If before the date set for hearing the appeal by the superior court
application is made to the court for leave to present additional evidence
and it is shown to the satisfaction of the court that the additional
evidence is material and there were good reasons for failure to present
it in the proceedings before the board, the court may order that the
additional evidence be taken before the board upon conditions determined by the court. The board may modify its findings and decision or
order by reason of the additional evidence and shall file that evidence
and any modifications, new findings, or decisions and orders with the
reviewing court.
(m) The review shall be conducted by the court without a jury and
shall be confined to the record. The court shall not substitute its
judgment for that of the board as to the weight of the evidence on
questions of fact. The court may affirm the decision or order of the board
or remand the case for further proceedings. The court may reverse the
decision or order of the board if substantial rights of the petitioner have
been prejudiced because the board’s findings, inferences, conclusions,
decisions, or orders are:
(1) In violation of constitutional or statutory provisions;
(2) In excess of the statutory authority of the board;
(3) Made upon unlawful procedure;
(4) Clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record; or
(5) Arbitrary, capricious, or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.
(n) A party aggrieved by an order of the court in a proceeding
authorized under this Code section may appeal to the Supreme Court of
Georgia or the Court of Appeals of Georgia in accordance with Article 2
of Chapter 6 of Title 5. (Ga. L. 1976, p. 1547, § 4; Ga. L. 1979, p. 780,
§§ 5-7; Ga. L. 1982, p. 3, § 45; Ga. L. 1990, p. 8, § 45; Ga. L. 1997, p.
844, § 3; Ga. L. 1998, p. 823, § 2; Ga. L. 2008, p. 546, § 8/SB 230; Ga.
L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General

Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were as-
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signed to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
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Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

JUDICIAL DECISIONS
Denial of an evidentiary hearing on
a state trooper’s claims that the trooper
was harmed due to personal favoritism,
cronyism and arbitrary decision-making
within the Department of Public Safety
was an abdication of the State Personnel
Board’s discretion and was contrary to
law, arbitrary, and capricious. State Personnel Bd. v. Morton, 198 Ga. App. 845,
403 S.E.2d 455 (1991).
Trial court did not err when the court
held that the State Personnel Board exceeded its authority in adopting regulations authorizing an administrative law
judge to resolve an appeal from the
board’s termination of a classified state
employee without holding an evidentiary
hearing because the regulation at issue,
Ga. Pers. Bd. R. & Regs., Reg.
478-1-.24(6)(e) and (x), did not comport
with the Georgia Merit System Act,
O.C.G.A. §§ 45-20-8 and 45-20-9, in that
it denied the employee, who had been
deemed ‘‘voluntarily separated’’ from employment, the statutory right to a hearing.
Ga. Dep’t of Cmty. Health v. Dillard, 313
Ga. App. 782, 723 S.E.2d 23 (2012).
Those portions of Ga. Pers. Bd. R. &
Regs., Reg. 478-1-.24(6)(e) and (x) which
dispense with the need for an evidentiary
hearing in cases involving the voluntary
separation of a classified employee are
contrary to law; the curtailed procedure
laid out in Ga. Pers. Bd. R. & Regs., Reg.
478-1-.24(6)(e) and (x) cannot be reconciled with either the statutory scheme,
which contemplates that the State Personnel Board must provide the classified
employee with reasons for the action and
an opportunity to file an appeal and request a hearing, the Georgia Merit System Act, O.C.G.A. § 45-20-8(b), or the
Rule’s own more general procedures,
which require that, within seven days of
the filing of an appeal, the administrative
law judge or the board shall designate an

appropriate time and place to conduct the
hearing. Ga. Dep’t of Cmty. Health v.
Dillard, 313 Ga. App. 782, 723 S.E.2d 23
(2012).
Exclusive jurisdiction of board to
hear appeals. — Only the board, and not
the merit system commissioner, has the
authority to review the decisions of a
hearing officer. Brown v. Ledbetter, 569 F.
Supp. 170 (N.D. Ga. 1983).
Jurisdiction over reprisals by employees. — State Personnel Board should
be given first opportunity to pass on issue
of reprisals against employees by fellow
employees, that issue being within the
primary jurisdiction of the board. Bailey v.
Wilkes, 162 Ga. App. 410, 291 S.E.2d 418
(1982).
Judicial review of demotion of state
employee. — When the plaintiff, who
was demoted by the employer, Georgia
Retardation Center, a division of the Department of Human Resources (DHR),
pursued administrative remedies, culminating in the denial of the plaintiff ’s appeal by the State Personnel Board, and
then petitioned the superior court for judicial review, it was held that the plaintiff ’s employer is governed by the Georgia
Administrative Procedure Act (APA), but
the decision of which plaintiff seeks review is one made not by DHR but by the
State Personnel Board, which is not governed by the APA, but by the provisions of
O.C.G.A. § 45-20-1 et seq. Duval v. Department of Human Resources, 183 Ga.
App. 726, 359 S.E.2d 756 (1987).
Judicial affirmation of administrative ruling res judicata in subsequent
federal civil rights action. — A prior
state court affirmance of a state administrative ruling is entitled to res judicata
and collateral estoppel effect in a subsequent federal civil rights action brought
pursuant to 42 U.S.C. § 1983, notwithstanding the fact that the state court’s
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review was limited to a determination of
whether there was ‘‘any evidence’’ in the
record sufficient to support the factual
findings of the administrative tribunal.
Gorin v. Osborne, 756 F.2d 834 (11th Cir.
1985).
Board order denying jurisdiction
deemed final decision. — The superior
court had jurisdiction to hear and decide
an appeal by a state employee from a
determination of the board that it lacked
jurisdiction over the person of the employee; the board’s determination was final in that it denied the employee an
ability to obtain a hearing before the
board and, thus, the court was authorized
to render a final decision in the case and
issue an order thereon. State Personnel
Bd. v. Adams, 216 Ga. App. 341, 453
S.E.2d 821 (1995).
Order of the State Personnel Board
denying state’s motion to dismiss appeal was not a final decision in the
case but was analogous to denial of a
motion to dismiss a complaint and thus
was not appealable to superior court.
Majanovic v. Georgia Dep’t of Human Resources, 163 Ga. App. 450, 294 S.E.2d 669
(1982).
Venue. — Subject-matter jurisdiction
for judicial review of State Personnel
Board decisions lies in the superior courts
with venue in the county of the place of
employment of the employee. Duval v.
Department of Human Resources, 183 Ga.
App. 726, 359 S.E.2d 756 (1987).
Notwithstanding plaintiff having filed
an action in the wrong county for venue
purposes, the superior court errs in dismissing the action. Rather, in light of the
defendant’s motion to dismiss, the court
should have transferred the case to the
appropriate forum. Duval v. Department
of Human Resources, 183 Ga. App. 726,
359 S.E.2d 756 (1987).
‘‘Clearly erroneous’’ standard of
O.C.G.A. § 45-20-9(m) is the same as
the ‘‘any evidence rule.’’ Hall v. Ault,
240 Ga. 585, 242 S.E.2d 101 (1978).
State Personnel Board’s decision must
be affirmed by superior court when supported by ‘‘any evidence.’’ Department of
Human Resources v. Green, 160 Ga. App.
37, 285 S.E.2d 772 (1981); Department of
Human Resources v. Turner, 174 Ga. App.
483, 330 S.E.2d 418 (1985).

45-20-9

On appeal from a denial of an application for indemnification for the death of a
prison guard by the Georgia State Indemnification Commission, even if the findings of fact urged upon the reviewing
court by the appellant were supported by
the evidence presented at trial, if the facts
found by the special master were supported by some credible evidence, the reviewing court could not disturb those findings. Georgia State Indemnification
Comm’n v. Lyons, 256 Ga. 311, 348 S.E.2d
642 (1986).
The language of O.C.G.A. § 45-20-9(m)
has consistently been construed as confining the scope of review by the superior
court to the ‘‘any evidence’’ standard. Department of Human Resources v. Horne,
198 Ga. App. 341, 401 S.E.2d 556, cert.
denied, 198 Ga. App. 897, 401 S.E.2d 556
(1991).
The trial court erred in reversing the
dismissals of two correctional officers for
use of excessive force against an inmate
since the terminations were supported by
some evidence, and there was no abuse of
discretion in the board’s failure to impose
less severe punishment. Department of
Cors. v. Shaw, 217 Ga. App. 33, 456 S.E.2d
628 (1995).
When the State Personnel Board, in
reviewing the decision of an administrative law judge (ALJ) decreasing the sanction imposed on a state employee from
dismissal to a 30-day suspension, reimposed the dismissal, it was error for a trial
court to find that the board’s decision was
not supported by a sufficient rationale; the
board had properly adopted findings and
conclusions of the ALJ which were consistent with the board’s own decision and
then explained that the ALJ’s recommended sanction was too lenient for the
proved misconduct as the misconduct was
so severe as to warrant dismissal so the
board’s decision was not arbitrary and
capricious
under
O.C.G.A.
§ 45-20-9(m)(5). Ga. Dep’t of Natural Res.
v. Willis, 274 Ga. App. 801, 619 S.E.2d 335
(2005).
‘‘Any evidence’’ standard does not
raise constitutional question. — The
fact that the Georgia legislature and
courts have confined the scope of review in
appeals from the State Personnel Board to
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an ‘‘any evidence’’ standard does not present a constitutional due process violation
and, hence, the plaintiff was precluded as
a matter of law from litigating a federal
constitutional claim because of plaintiff ’s
previous state suit involving the same
cause of action. Howkins v. Caldwell, 587
F. Supp. 98 (N.D. Ga. 1983), aff ’d, 749 F.2d
731 (11th Cir. 1984), cert. denied, 471 U.S.
1117, 105 S. Ct. 2361, 86 L. Ed. 2d 261
(1985).
Employee must first present to the
personnel board claims that the department has failed to abide by a court’s ruling
reversing the board’s upholding of an employee’s dismissal, including issues of
back pay and other benefits. There is no
provision for de novo consideration of any
issue by the superior court. Department of
Corrections v. Colbert, 202 Ga. App. 27,
413 S.E.2d 498 (1991).
O.C.G.A. § 45-20-9(m) prevents a de
novo determination of evidentiary
questions leaving only a determination of
whether the facts found by the board are
supported by any evidence. Hall v. Ault,
240 Ga. 585, 242 S.E.2d 101 (1978); Stanley v. Department of Human Resources,
146 Ga. App. 450, 246 S.E.2d 459 (1978).
When reviewing a decision of the State
Personnel Board, if there is any evidence
to support the decision of the board, the
decision should be affirmed. Harris v. Department of Human Resources, 149 Ga.
App. 500, 254 S.E.2d 866 (1979).
Court must confine its review ‘‘to
the record’’; this clearly means the entire record. Department of Natural Resources v. Wilmot, 151 Ga. App. 324, 259
S.E.2d 715 (1979).
Lack of authority to compel promotion. — Neither the State Board, the
superior court, nor the appellate court has
the authority to compel a promotion when
the appointing authority has, within the
bounds of its permissible discretions, declined to do so. Horne v. Skelton, 152 Ga.
App. 654, 263 S.E.2d 528 (1979).
Reversal for departure from board
policy. — Trial court had the authority to
reverse or remand decision of State Personnel Board on ground that the board
abused its discretion by departing from its

45-20-9

progressive discipline policy. Georgia
Dep’t of Labor v. Sims, 164 Ga. App. 856,
298 S.E.2d 562 (1982).
Rights of third parties. — O.C.G.A.
§ 45-20-9 did not authorize the superior
court to reverse the state personnel
board’s decision regarding termination of
a corrections officer based on the right of a
third-party inmate to defend themselves
in a disciplinary action. Department of
Cors. v. Derry, 235 Ga. App. 622, 510
S.E.2d 832 (1998).
Review of school instructor’s dismissal. — State Personnel Board was
authorized to reverse an administrative
law judge’s (ALJ) determination upholding a school instructor’s dismissal, as
O.C.G.A. § 45-20-9(e)(2) comprehensively
and specifically regulated the board’s authority in its review of an ALJ’s initial
decision following a dismissal or adverse
personnel action hearing. Ga. Dep’t of
Educ. v. Niemeier, 274 Ga. App. 111, 616
S.E.2d 861 (2005).
Cited in Hays v. Skelton, 145 Ga. App.
543, 244 S.E.2d 66 (1978); Keramidas v.
Department of Human Resources, 147 Ga.
App. 820, 250 S.E.2d 560 (1978); Beall v.
Department of Revenue, 148 Ga. App. 5,
251 S.E.2d 4 (1978); Moski v. Public Serv.
Comm’n, 148 Ga. App. 28, 251 S.E.2d 9
(1978); Courts v. Economic Opportunity
Auth. For Savannah—Chatham County
Area, Inc., 451 F. Supp. 587 (S.D. Ga.
1978); Dash v. Department of Human Resources, 153 Ga. App. 633, 266 S.E.2d 305
(1980); Fowler v. Aetna Cas. & Sur. Co.,
159 Ga. App. 190, 283 S.E.2d 69 (1981);
Georgia Dep’t of Human Resources v.
Montgomery, 248 Ga. 465, 284 S.E.2d 263
(1981); Bush v. State Bd. of Educ., 173 Ga.
App. 710, 327 S.E.2d 826 (1985); State Bd.
of Pardons & Paroles v. Smith, 179 Ga.
App. 426, 346 S.E.2d 578 (1986); Department of Transp. v. Nobles, 187 Ga. App.
244, 370 S.E.2d 11 (1988); Flournoy v.
Akridge, 189 Ga. App. 351, 375 S.E.2d 479
(1988); Department of Cors. v. Mack, 217
Ga. App. 862, 459 S.E.2d 573 (1995); Department of Cors. v. Glisson, 235 Ga. App.
51, 508 S.E.2d 714 (1998); Georgia Mts.
Community Serv. Bd. v. Carter, 237 Ga.
App. 84, 514 S.E.2d 86 (1999).
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OPINIONS OF THE ATTORNEY GENERAL
Procedure unaffected by ‘‘Fair Employment Practices Act’’. — The statutory provisions of the ‘‘State Merit System
Law’’, O.C.G.A. § 45-20-1 et seq., that bar
discrimination in state employment, and
provide a procedure to adjudicate cases of

unlawful employment discrimination
have not been repealed by the ‘‘Georgia
Fair Employment Practices Act’’, O.C.G.A.
§ 45-19-20 et seq. 1983 Op. Att’y Gen. No.
83-51.

RESEARCH REFERENCES
Am. Jur. 2d. — 15A Am. Jur. 2d, Civil
Service, §§ 12, 43, 58 ,68, 79 et seq., 92 et
seq.
C.J.S. — 14 C.J.S., Certiorari, § 30 et
seq. 67 C.J.S., Officers, §§ 209, 218, 221,
227. 81A C.J.S., States, § 201.
ALR. — Validity, construction, and application of probationary provisions of

civil service statutes or regulations, 131
ALR 383.
Power of civil service body on own motion and without notice or hearing to reconsider, modify, vacate, or set aside order
relating to dismissal of employee, 16
ALR2d 1126.

45-20-10. Collection, compilation, consolidation, and submission of certain personnel data.
The DOAS shall routinely collect from agencies required under law to
submit a quarterly budget to the Office of Planning and Budget data
including the number of personnel, salaries, length of service, distribution of employees by filled and unfilled full-time employee positions at
the budgetary program level, and other pertinent personnel information for the subsequent fiscal year as prescribed by the Governor. The
commissioner shall compile, consolidate, and submit the data to the
Office of Planning and Budget as needed. (Ga. L. 1975, p. 79, § 8; Ga.
L. 1976, p. 1547, § 5; Ga. L. 1982, p. 3, § 45; Ga. L. 1998, p. 823, § 3;
Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-11 and 45-20-12.
Reserved. Repealed by Ga. L. 2012, p. 446, § 1-1/HB 642, effective
July 1, 2012.
Editor’s notes. — These Code sections,
concerning audits of State Personnel Administration, reports of audit findings, im-

plementation of leadership development
courses, and the Governor’s Executive
Leadership Institute were based on Ga. L.
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1975, p. 79, § 9; Ga. L. 1976, p. 338; Ga. L.
1985, p. 1120, § 1; Ga. L. 2005, p. 1036,
§ 32/SB 49; Ga. L. 2008, p. 546, § 9/SB
230; Ga. L. 2009, p. 745, §§ 1, 2/SB 97.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,
2012, shall be transferred to the Depart-

45-20-16

ment of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-13 and 45-20-14.
Reserved. Repealed by Ga. L. 2008, p. 546, §§ 10, 11/SB 230, effective
May 12, 2008.
Editor’s notes. — These Code sections,
concerning penalties for violations of article or rules or regulations promulgated
thereunder generally, the effect of misdemeanor conviction and the rights of merit
system officers and employees continued,

were based on Ga. L. 1975, p. 79, §§ 11,
12; Ga. L. 1990, p. 8, § 45.
Ga. L. 2012, p. 446, § 1-1/HB 642, reenacted the reservation of these Code sections without change.

45-20-15. Confidentiality of information received by staff in
counseling; exceptions.
Reserved. Repealed by Ga. L. 2012, p. 446, § 1-1/HB 642, effective
July 1, 2012.
Editor’s notes. — This Code section
was based on Code 1981, § 45-20-15, enacted by Ga. L. 1984, p. 583, § 1; Ga. L.
1985, p. 149, § 45; Ga. L. 1990, p. 8, § 45;
Ga. L. 2008, p. 546, § 12/SB 230; Ga. L.
2009, p. 745, §§ 1, 3/SB 97.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,

2012, shall be transferred to the Department of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-16. Rules for accrual of leave, holidays, and compensation
for closing of state offices; utilization of accumulated
sick leave; conversion to and use of personal leave;
disapproval, contesting and reacquisition of sick
leave.
(a) As a part of employee compensation, the board shall establish
rules for the accrual and usage of leave and holidays and for compensation due to emergency closure of state offices or facilities for
nontemporary employees. All agencies of the executive branch, exclusive of the Board of Regents of the University System of Georgia, shall
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provide for the accrual and usage of leave and holidays and for
compensation due to emergency closure of state offices or facilities for
nontemporary employees in accordance with such rules.
(b) Any employee who has accumulated sick leave shall be authorized to utilize such sick leave in accordance with the criteria established in the rules and regulations of the State Personnel Board;
provided, however, that whenever an employee is sick and absent from
work, the employee may be required to report each day by telephone to
the appropriate authority. An employee shall not be required to provide
documentation for the use of less than 17 hours of sick leave in any 30
day period, unless the employee has demonstrated excessive or abusive
use of sick leave. The State Personnel Board shall establish rules and
regulations that define excessive or abusive use.
(c) An employee who has accrued more than 15 days of sick leave as
of November 30 of any year may, by written notification to the
appointing authority by no later than December 31 of that year, convert
up to three days of accrued sick leave in excess of 15 days to personal
leave. Any personal leave not used by December 31 of the following
year, or upon termination, shall be forfeited and not restored to the
employee.
(d) Personal leave may be used by the employee for personal reasons
the same as annual leave upon approval by the employee’s appointing
authority. The employee shall normally be required to provide the
appointing authority with a 24 hour advance notice for use of personal
leave. Every reasonable effort shall be made by the appointing authority to accommodate employees on their requests for use of personal
leave.
(e) If the appointing authority disagrees with the claim of sickness or
need to utilize sick leave made by the employee pursuant to subsection
(d) of this Code section, the appointing authority may disapprove the
use of such sick leave in accordance with the criteria established in the
rules and regulations of the State Personnel Board. The employee may
contest the disapproval of the sick leave through the department’s
employee complaint procedure.
(f ) Any nontemporary employee in classified or unclassified service
who forfeits accumulated sick leave as a result of withdrawal from
employment with the state shall be entitled to regain such accumulated
sick leave after such employee returns to state employment and
remains in service for a period of two consecutive years.
(g) The State Personnel Board shall adopt regulations to implement
the provisions of this Code section. The leave regulations of the board in
effect on July 1, 1991, and not in conflict with this Code section shall
remain in effect until amended, changed, modified, or repealed by the
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board. (Code 1981, § 45-20-16, enacted by Ga. L. 1989, p. 1582, § 1; Ga.
L. 1990, p. 1341, § 1; Ga. L. 1993, p. 721, § 1; Ga. L. 2000, p. 1377, § 3;
Ga. L. 2003, p. 412, § 1; Ga. L. 2008, p. 546, § 13/SB 230; Ga. L. 2012,
p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-17. Interdepartmental transfers.
Reserved. Repealed by Ga. L. 2008, p. 546, § 14/SB 230, effective
May 12, 2008.
Editor’s notes. — This Code section
was based on Code 1981, § 45-20-17, enacted by Ga. L. 1990, p. 732, § 4.

Ga. L. 2012, p. 446, § 1-1/HB 642, reenacted the reservation of this Code section
without change.

45-20-18. Loss of eligibility for wage incentive payment due to
abuse of member of public.
Any state employee who commits a validated act of abuse towards a
member of the public while performing employment duties shall not be
eligible for any wage incentive payment during the period such act
occurred. (Code 1981, § 45-20-18, enacted by Ga. L. 1995, p. 1081,
§ 1A; Ga. L. 2012, p. 446, § 1-1/HB 642.)
45-20-19. Termination or elimination of positions or employees
through reduction in force.
(a) This subsection shall apply whenever any department or agency
proposes to terminate the employment of one or more classified employees through a reduction in force. No termination subject to this
subsection shall become effective until at least 30 days after the
affected employee has been notified in writing by the department or
agency. Such notice must contain at a minimum:
(1) A statement of the nature of the proposed action to be taken
with respect to the affected employee;
(2) An explanation of the rights of the affected employee due to the
proposed reduction in force, including any right of appeal, or other
opportunities regarding possible continued employment, any opportunities to apply for employment with any public or private party
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assuming the functions of the employee, or any other similar opportunities; and
(3) An explanation of the affected employee’s rights and options
regarding his or her employment benefits, including but not limited
to any right to continued participation in any retirement system or
insurance plan.
(b) This subsection shall apply whenever any department or agency
proposes to eliminate 25 or more positions or terminate 25 or more
employees through a reduction in force. At least 15 days prior to giving
the employee notice, the department or agency shall give written notice
to the President of the Senate and the Speaker of the House of the
proposed reduction in force. Such notice shall:
(1) Identify the facilities and operations to be affected and the
estimated number of employees to be affected; and
(2) State the reasons for the proposed action.
(c) Subsections (a) and (b) of this Code section shall not apply to a
reduction in force which must become effective immediately because
the department or agency has insufficient funds available to pay the
salaries of the affected employees. (Code 1981, § 45-20-19, enacted by
Ga. L. 1997, p. 853, § 1; Ga. L. 2008, p. 546, § 15/SB 230; Ga. L. 2012,
p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-20. Eligible employees must register with Selective Service System; exemptions.
(a) As used in this Code section, the term:
(1) ‘‘Employing unit’’ means that budget unit under the Appropriations Act through which an officer or employee receives compensation for services rendered as such officer or employee.
(2) ‘‘Federal law’’ means Section 3(a) of the Military Selective
Service Act (50 App. U.S.C.A. 451, et seq.).
(b) A state officer, other than an elected officer whose office is created
by the Constitution, shall not be eligible to take office if such person is
a male between 18 and 26 years of age unless, prior to taking the oath
of office, such person presents proof to the Secretary of State of having
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registered with the Selective Service System as required by federal law
or of being exempt from such registration.
(c) A person employed by the state before July 1, 1998, other than an
officer specified or exempted by subsection (b) of this Code section, who
is a male between 18 and 26 years of age shall be terminated for cause
unless, by January 1, 1999, such person presents proof to the employing
unit of state government of having registered with the Selective Service
System as required by federal law or of being exempt from such
registration.
(d) A person shall not be hired as an employee of the state on or after
July 1, 1998, other than an officer specified or exempted by subsection
(b) of this Code section, if that person is a male between 18 and 26 years
of age unless, prior to such hiring, such person presents proof to the
employing unit of state government of having registered with the
Selective Service System as required by federal law or of being exempt
from such registration. (Code 1981, § 45-20-20, enacted by Ga. L. 1998,
p. 1031, § 1; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-21. Performance management system.
The State Personnel Board shall provide for a performance management system for the periodic review and rating of the quality and
quantity of work performed by employees. All agencies of the executive
branch, exclusive of the Board of Regents of the University System of
Georgia, shall provide for the review and rating of the quality and
quantity of work performed by employees. (Code 1981, § 45-20-21,
enacted by Ga. L. 2000, p. 1377, § 4; Ga. L. 2008, p. 546, § 16/SB 230;
Ga. L. 2012, p. 446, § 1-1/HB 642.)
ARTICLE 2
LEAVES OF ABSENCE
45-20-30. Leave of absence for blood donation.
Each state, county, and municipal officer and employee in this state
shall be allowed a leave of absence, without loss of pay, of not more than
eight hours in each calendar year for the purpose of donating blood.
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This absence shall be computed at two hours per donation, up to four
times per year. However, any such officer or employee who donates
blood platelets or granulocytes through the plasmapheresis process
shall be allowed a leave of absence, without loss of pay, of not more than
16 hours in each calendar year which shall be computed at four hours
per donation, up to four times per year. (Ga. L. 1976, p. 165, § 1; Ga. L.
1982, p. 845, §§ 1, 2; Ga. L. 1983, p. 3, § 34; Ga. L. 2012, p. 446,
§ 1-1/HB 642.)
45-20-31. Leave of absence for organ or bone marrow donation.
(a) Each employee of the State of Georgia or of any branch, department, board, bureau, or commission of the State of Georgia who serves
as an organ donor for the purpose of transplantation shall receive a
leave of absence, with pay, of 30 days and such leave shall not be
charged against or deducted from any annual or sick leave and shall be
included as service in computing any retirement or pension benefits.
The employee shall not be entitled to such leave of absence with pay
unless he or she furnishes to his or her supervisor or other proper
authority a statement from a medical practitioner who is to perform
such transplantation procedure or from a hospital administrator that
the employee is making an organ donation as provided in this Code
section. If such donation does not occur, the provisions of this Code
section shall not be applicable. For the purposes of this Code section,
the term ‘‘organ’’ means a human organ, including an eye, that is
capable of being transferred from the body of a person to the body of
another person.
(b) Each employee of the State of Georgia or of any branch, department, board, bureau, or commission of the State of Georgia who serves
as a bone marrow donor for the purpose of transplantation shall receive
a leave of absence, with pay, of seven days and such leave shall not be
charged against or deducted from any annual or sick leave and shall be
included as service in computing any retirement or pension benefits.
The employee shall not be entitled to such leave of absence with pay
unless he or she furnishes to his or her supervisor or other proper
authority a statement from a medical practitioner who is to perform
such transplantation procedure or from a hospital administrator that
the employee is serving as a bone marrow donor as provided in this
Code section. If such donation does not occur, the provisions of this Code
section shall not be applicable. (Code 1981, § 45-20-31, enacted by Ga.
L. 1984, p. 907, § 1; Ga. L. 1985, p. 149, § 45; Ga. L. 2002, p. 473, § 1;
Ga. L. 2012, p. 446, § 1-1/HB 642.)
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45-20-32. Limited paid leave for the purpose of promoting education.
Each full-time, nontemporary employee of the State of Georgia or of
any branch, department, board, bureau, or commission thereof shall be
entitled to apply for up to eight hours of paid leave per calendar year for
the purpose of promoting education in this state. The State Personnel
Board shall submit to the Governor for approval rules and regulations
which shall effectuate the purpose and govern the administration of
this Code section. Such rules and regulations shall require that paid
leave only be authorized for activities directly related to student
achievement and academic support and shall prohibit the use of such
leave for political purposes or agendas. (Code 1981, § 45-20-32, enacted
by Ga. L. 2015, p. 934, § 1/HB 313.)
Effective date. — This Code section
became effective July 1, 2015.

ARTICLE 3
VOLUNTARY DEDUCTIONS FROM WAGES OR SALARIES OF
STATE EMPLOYEES FOR BENEFIT OF CHARITABLE
ORGANIZATIONS
OPINIONS OF THE ATTORNEY GENERAL
Conformity with O.C.G.A. § 45-20-50
et seq. required. — No state agency may
make any deductions from its employees’
salaries for charitable purposes without
specific legislative authority, and any
agency making such deductions must ensure that its operation is in total conformity
with this article; otherwise, the deductions
are illegal. 1982 Op. Att’y Gen. No. 82-79.
Employment benefit provided by

O.C.G.A. § 45-20-50, et seq., not a gratuity. — Since charitable deductions are
authorized by O.C.G.A. § 45-20-50, et
seq., to provide employees of various state
agencies with an additional employment
benefit, such benefit becomes part of the
employment contract and consequently is
not a gratuity to the employees. 1982 Op.
Att’y Gen. No. 82-79.

45-20-50. Purpose of article.
It is the purpose of this article to permit voluntary deductions from
wages or salaries of employees of the State of Georgia for the benefit of
eligible charitable health and human care organizations and to provide
for the distribution of funds collected through a process which involves
minimal disruption of work time and provides reasonable assurance to
the employees that their contributions are well used. (Ga. L. 1982, p.
2274, § 1; Code 1981, § 45-20-50, enacted by Ga. L. 1982, p. 2274, § 9;
Ga. L. 2012, p. 446, § 1-1/HB 642.)
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45-20-51. Definitions.
As used in this article, the term:
(1) ‘‘Agency’’ means any agency, as defined in Code Section 45-20-2,
which has full-time paid state employees and, in addition thereto,
shall include the board of regents, all units of the university system,
public authorities, and public corporations.
(2) ‘‘Charitable organization’’ means any voluntary health, welfare, educational, or environmental restoration or conservation
agency that is:
(A) A private, self-governing, nonprofit organization chartered
or authorized to do business in the State of Georgia by the office of
the Secretary of State;
(B) Exempt from taxation under Code Section 48-7-25;
(C) One to which contributions are authorized as deductible by
Section 170 of the United States Internal Revenue Code, as
amended;
(D) Qualified as an organization as defined in Section 501(c)(3)
of the United States Internal Revenue Code; and
(E) Not a religious organization except that a religious organization is not disqualified to the extent that it operates a health,
welfare, educational, or environmental restoration or conservation
function on a nonsectarian basis with a distinct and separate
budget for this function.
(3) ‘‘Eligible voluntary charitable organization’’ means a charitable
organization which:
(A) Actively conducts health, welfare, educational, or environmental restoration or conservation programs and provides services
to individuals directed at one or more of the following common
human needs within a community: family and child care services;
protective services for children and adults; services for children
and adults in foster care; services related to the management and
maintenance of the home; day-care services for adults; transportation services; information, referral, and counseling services; the
preparation and delivery of meals; adoption services; emergency
shelter, care, and relief services; safety services; neighborhood and
community organization services; recreation services; social adjustment and rehabilitation services; health support services; or a
combination of such services designed to meet the special needs of
specific groups such as children and youth, the aged, the ill and
infirm, or the physically disabled; or provides services concerned
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with the ecological impact of altering the environment; or provides
services concerned with the cultivation or imparting of knowledge
or skills;
(B) Provides direct and substantial services on a state-wide
basis; is one of the federated charitable organizations that coordinates fund raising and allocations for at least five local charitable
organizations in the various geographic areas in which employees
are solicited; is a federation of at least five state-wide and local
charitable organizations which are otherwise qualified under this
article and which federation expends all funds collected under this
article to serve Georgia residents and programs; is a health,
welfare, educational, or environmental restoration or conservation
agency which is a member of a federated, nonsectarian, nonpolitical, eligible voluntary charitable organization subject to such rules
and regulations as the board may prescribe; or is a federated
charitable organization that provides direct and substantial health
and welfare services internationally whose activities do not require
a local presence or provision of local services, which is authorized
and certified by the Secretary of State to transact business in
Georgia, which is compliant with the U.S. Office of Personnel
Management’s regulations issued pursuant to the authority of 5
C.F.R. 950.201 and 950.202 for charities participating in the
Combined Federal Campaign, which has a registered agent in
Georgia, and which otherwise meets the criteria of this paragraph;
(C) Observes a policy and practice of nondiscrimination on the
basis of race, color, religion, sex, national origin, or disability, and
such policy is applicable to persons served by the agency, to agency
staff employment, and to membership on the agency’s governing
board; and
(D) Does not expend a substantial portion of its efforts to
influence the outcome of elections or the determination of public
policy.
No charitable organization shall be approved by the State Personnel
Board under more than one provision of subparagraph (B) of this
paragraph.
(4) ‘‘Employee’’ means any person receiving a payroll check from
the state for personal service to an agency. (Ga. L. 1982, p. 2274, § 2;
Code 1981, § 45-20-51, enacted by Ga. L. 1982, p. 2274, § 9; Ga. L.
1983, p. 3, § 34; Ga. L. 1987, p. 191, § 9; Ga. L. 1989, p. 878, § 1; Ga.
L. 1990, p. 8, § 45; Ga. L. 1994, p. 567, § 1; Ga. L. 1995, p. 1302, § 14;
Ga. L. 1996, p. 769, § 1; Ga. L. 2004, p. 499, § 1; Ga. L. 2012, p. 446,
§ 1-1/HB 642.)
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Editor’s notes. — Ga. L. 1987, p. 191,
§ 10, provided that that Act applies to
taxable years ending on or after March 11,
1987, and that a taxpayer with a taxable
year ending on or after January 1, 1987,
and before March 11, 1987, may elect to
have the provisions of that Act apply.
Ga. L. 1987, p. 191, § 10, provided that
tax, penalty, and interest liabilities and
refund eligibility for prior taxable years
shall not be affected by that Act.
Ga. L. 1987, p. 191, § 10, provided that
provisions of the federal Tax Reform Act of
1986 and of the Internal Revenue Code of
1986 which as of January 1, 1987, were
not yet effective become effective for purposes of Georgia taxation on the same

45-20-52

dates as they become effective for federal
purposes.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State
Personnel Administration as of June 30,
2012, shall be transferred to the Department of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-52. Board as policy-setting body for administration of
article; rules and regulations.
The board shall set policy for administration of this article and shall
have full power to promulgate, adopt, amend, or revoke such rules and
regulations consistent with this article as may be necessary to implement this article. The board shall have specific authority to establish
procedures under which charitable organizations may be evaluated for
inclusion in the charitable deductions program. Only eligible voluntary
charitable organizations which are approved by the board may participate in the program. Such procedures may include minimum participation levels based upon number of employees making a designated
contribution, dollar amounts of designated contributions, or other
factors as decided by the board and may exclude otherwise eligible
charitable organizations for failure to attain a minimum participation
level. (Ga. L. 1982, p. 2274, § 3; Code 1981, § 45-20-52, enacted by Ga.
L. 1982, p. 2274, § 9; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1986, ‘‘with this
article’’ was substituted for ‘‘herewith’’ in
the first sentence.
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be trans-

ferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
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45-20-53. Deduction from salaries or wages for contribution to
charitable organizations.
(a) Any agency is authorized to deduct from the salaries or wages of
its employees amounts designated by the employee for the purpose of
contribution to charitable organizations. No such deduction procedure
shall be implemented without the approval of the chief executive officer
or governing board of the agency.
(b) No deduction shall be made without the written request of the
employee which shall designate the amount which is to be deducted.
Deductions shall be made monthly or to coincide with each pay period
as determined by the agency. No deduction shall be made for less than
$1.00 per deduction period or for less than $1.00 per designated
charitable organization. Employees shall be clearly apprised, on solicitation materials, of the manner in which funds will be distributed. All
deduction authorizations shall remain continuously in effect until
changed or canceled in writing by the employee. No deduction shall be
made for the benefit of any organization which fails to secure approval
of the board. (Ga. L. 1982, p. 2274, § 4; Code 1981, § 45-20-53, enacted
by Ga. L. 1982, p. 2274, § 9; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-54. Disclosure of amounts or designations of authorized
charitable deductions; pressure, coercion, or intimidation of employee with reference to deductions.
(a) No person shall disclose to any other person names of contributors or the amounts or designations of authorized charitable deductions
of another, except as is necessary to accomplish the purpose of this
article or as otherwise authorized in writing by the person whose
contributions are sought to be disclosed. This prohibition against
disclosure shall not, however, bar appropriate state or federal tax
authorities from access necessary to establish the tax status of charitable organizations receiving these funds.
(b) No person shall pressure, coerce, or in any way intimidate any
employee to have charitable deductions made from the employee’s
salary or with reference to the amount of deductions to be made. Each
agency shall review any violations or alleged violations of this subsection and assure that appropriate action is taken. Such action may
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include, without being limited to, discharge from employment, consistent with policies of the agency and with the rules and regulations of
the board. (Ga. L. 1982, p. 2274, § 5; Code 1981, § 45-20-54, enacted by
Ga. L. 1982, p. 2274, § 9; Ga. L. 2012, p. 446, § 1-1/HB 642; Ga. L.
2013, p. 141, § 45/HB 79.)
Editor’s notes. — Ga. L. 1982, p. 2274,
§ 9, enacted two Code Sections 45-20-54.
The second record was redesignated unofficially as Code Section 45-20-54.1.

Ga. L. 1983, p. 3, § 34, officially redesignated Code Section 45-20-54 as Code
Section 45-20-54.1.

45-20-54.1. Promulgation of regulations regarding distribution
of deducted funds; disposition of undesignated
funds.
The board shall promulgate regulations necessary and expedient to
accomplishing the distribution of funds deducted from employees’
salaries, honoring employee designations. Undesignated funds shall be
fairly and impartially distributed as determined by the board. (Ga. L.
1982, p. 2274, § 6; Code 1981, § 45-20-54, enacted by Ga. L. 1982, p.
2274, § 9; Code 1981, § 45-20-54.1, as redesignated by Ga. L. 1983, p.
3, § 34; Ga. L. 1984, p. 22, § 45; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 1982, p. 2274,
§ 9, enacted two Code Sections 45-20-54.
The second record was redesignated unofficially as Code Section 45-20-54.1.

Ga. L. 1983, p. 3, § 34, officially redesignated Code Section 45-20-54 as Code
Section 45-20-54.1.

45-20-55. Reimbursement of cost of making deductions and
remitting proceeds; delegation of activities related to
management of funds.
The state shall be reimbursed by participating charitable organizations, in direct proportion to their receipts, for its additional direct cost
of making deductions and remitting the proceeds. To minimize time and
administrative expense, activities related to the management of the
funds such as preparation of materials, solicitor training, fiscal agent
duties, and similar activities may be delegated by the board to a
participating party. (Ga. L. 1982, p. 2274, § 7; Code 1981, § 45-20-55,
enacted by Ga. L. 1982, p. 2274, § 9; Ga. L. 2012, p. 446, § 1-1/HB 642.)
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45-20-56. Deduction and transmittal of funds as privilege; immunity from liability to employee or charitable organization for errors, omissions, or decisions regarding
deductions; board as sole judge of eligibility of charitable organizations.
Deductions from salaries of employees and transmittal of funds to
charitable organizations may be offered as a privilege for the convenience of employees and no right of action shall accrue to the employee
or to any charitable organization for errors, omissions, or decisions of
administrative employees or officials regarding such deductions. The
board is the sole judge of charitable organizations approved for participation in the program. Charitable organizations may be disapproved
without any liability on the part of any state official or employee. (Ga.
L. 1982, p. 2274, § 8; Code 1981, § 45-20-56, enacted by Ga. L. 1982, p.
2274, § 9; Ga. L. 2012, p. 446, § 1-1/HB 642.)
ARTICLE 4
EMPLOYEE ASSISTANCE PROGRAM
45-20-70. ‘‘Employee assistance program’’ defined.
As used in this article, the term ‘‘employee assistance program’’ or
‘‘program’’ means a service established to assist state employees in
coping with and overcoming persistent problems that jeopardize the
employee’s effective job performance. (Code 1981, § 45-20-70, enacted
by Ga. L. 1987, p. 990, § 1; Ga. L. 1988, p. 13, § 45; Ga. L. 2012, p. 446,
§ 1-1/HB 642.)
45-20-70.1. Program authorized.
The board is authorized in its discretion to establish an employee
assistance program for all state employees and to adopt and promulgate
rules and regulations for its administration. (Code 1981, § 45-20-70.1,
enacted by Ga. L. 1988, p. 13, § 45; Ga. L. 2000, p. 1377, § 5; Ga. L.
2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
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45-20-71. Confidentiality of program related records or activities.
Program related records or activities which might disclose the nature
of the services provided an employee or the identity of an employee
utilizing the program shall be maintained on a confidential basis. Such
records shall be produced only when the commissioner or his or her
designee is satisfied it is needed to respond to a life-threatening or
medical emergency or when written release is given by that employee.
(Code 1981, § 45-20-71, enacted by Ga. L. 1987, p. 990, § 1; Ga. L.
2000, p. 1377, § 5; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

ARTICLE 5
RANDOM DRUG TESTING OF EMPLOYEES
IN HIGH-RISK JOBS
Cross references. — Drug testing of
recipients of TANF benefits, § 49-4-193.
Law reviews. — For note on 1990

enactment of this article, see 7 Ga. St.
U.L. Rev. 383 (1990).

45-20-90. Definitions.
As used in this article, the term:
(1) ‘‘Employee’’ means any employee required to be certified under
the provisions of Chapter 8 of Title 35 receiving a salary or hourly
wage from any state agency, department, commission, bureau, board,
or authority. ‘‘Employee’’ shall also include any certified employee
working under a personnel contract to provide personnel services,
including but not limited to medical, security, or transportation
services to a state or other public agency.
(2) ‘‘Established drug test’’ means the collection and testing of
bodily fluids administered in a manner equivalent to that required by
the Mandatory Guidelines for Federal Workplace Drug Testing Programs (HHS Regulations 53 Fed. Reg. 11979, et seq., as amended) or
other professionally valid procedures approved by the board.
(3) ‘‘High-risk work’’ means those duties where inattention to duty
or errors in judgment while on duty will have the potential for
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significant risk of harm to the employee, other employees, or the
general public.
(4) ‘‘Illegal drug’’ means marijuana as defined in paragraph (16) of
Code Section 16-13-21, as amended; a controlled substance as defined
in paragraph (4) of Code Section 16-13-21, as amended; a dangerous
drug as defined in Code Section 16-13-71, as amended; or any other
controlled substance or dangerous drug that persons are prohibited
from using. The term ‘‘illegal drug’’ shall not include any drug when
used pursuant to a valid medical prescription or when used as
otherwise authorized by state or federal law. (Code 1981, § 45-20-90,
enacted by Ga. L. 1990, p. 2028, § 1; Ga. L. 2008, p. 546, § 17/SB 230;
Ga. L. 2009, p. 453, § 2-19/HB 228; Ga. L. 2012, p. 446, § 1-1/HB
642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Campus police officer and other security personnel of University System institutions vested with the power to make
arrests under O.C.G.A. § 20-3-72 are subject to the mandatory training requirements of the Georgia Peace Officer Stan-

dards and Training Act (O.C.G.A. § 35-8-1
et seq.) and are consequently covered by
the random drug testing provisions of
O.C.G.A. § 45-20-90 et seq. 1990 Op. Att’y
Gen. No. 90-11.

RESEARCH REFERENCES
ALR. — Supreme Court’s views on
mandatory testing for drugs or alcohol,
145 ALR Fed. 335.

45-20-91. Determination of employees subject to testing.
(a) Employees working in high-risk jobs shall be subject to random
testing for evidence of use of illegal drugs.
(b) The head of each state agency, department, commission, board,
bureau, or authority, in conjunction with the DOAS, shall determine
those positions and groups of positions whose occupants regularly
perform high-risk work where inattention to duty or errors in judgment
while on duty will have the potential for significant risk of harm to the
employee, other employees, or the general public. This Code section
shall not be construed to include employees who do not regularly
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perform high-risk work regardless of the fact that other employees in
the same classification do perform such high-risk work. (Code 1981,
§ 45-20-91, enacted by Ga. L. 1990, p. 2028, § 1; Ga. L. 2008, p. 546,
§ 18/SB 230; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-92. Rules adopted by State Personnel Board; certification
of testing laboratories.
(a) The State Personnel Board shall adopt rules to establish:
(1) The portion of employees in the high-risk work group that may
be selected at random for testing at each testing period;
(2) Methods for assuring that employees are selected for testing on
a random basis;
(3) Methods for assuring that privacy intrusions are minimized
during collection of body fluid specimens;
(4) Methods for assuring that any body fluid specimens are stored
and transported to testing laboratories at proper temperatures and
under such conditions that the quality of the specimens shall not be
jeopardized;
(5) Methods for assuring that the identity of employees whose
tests show the usage of an illegal drug is limited to the staff who are
entitled to this information; and
(6) The identification of those persons entitled to the information
and shall adopt such other rules as it may deem appropriate to carry
out the purposes of this article. The board may, in its discretion,
delegate to the commissioner such authority as appropriate to carry out
the purposes of this article.
(b) The commissioner shall establish and maintain a list of those
laboratories qualified to conduct established drug tests and shall
determine which illegal drugs will be the subject of testing; provided,
however, that no laboratory shall be so certified unless that laboratory,
on a daily basis, adds to its urine testing program a minimum of 10
percent blind test specimens. (Code 1981, § 45-20-92, enacted by Ga. L.
1990, p. 2028, § 1; Ga. L. 2008, p. 546, § 19/SB 230; Ga. L. 2012, p. 446,
§ 1-1/HB 642.)
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Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

T.45, C.20, A.6

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-20-93. Grounds for termination from employment.
(a) Any employee conducting high-risk work found to have used an
illegal drug shall be terminated from his or her employment.
(b) Any employee who refuses to provide body fluid specimens, when
requested to do so in accordance with the random drug testing conducted pursuant to this article and administrative rules and regulations promulgated under this article, shall be terminated from his or
her employment. (Code 1981, § 45-20-93, enacted by Ga. L. 1990, p.
2028, § 1; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Disqualification from employment
after resignations. — There is nothing
in O.C.G.A. § 45-20-93 nor in the associated State Personnel Board rules that
prohibits the employee from resigning, so
long as employment is terminated. How-

ever, even if the employee resigns rather
than be fired, the employee must still be
disqualified from future employment for
at least two years under the State Personnel Board rules. 1992 Op. Att’y Gen. No.
92-25.

ARTICLE 6
DRUG TESTING FOR STATE EMPLOYMENT
Cross references. — Drug testing of
recipients of TANF benefits, § 49-4-193.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1990, Article 5
of Chapter 20 of Title 45, as enacted by
Ga. L. 1990, p. 2046, § 1, was renumbered
as Article 6 of Chapter 20 of Title 45, as
Ga. L. 1990, p. 2028, § 1 already enacted
an Article 5 of Chapter 20 of Title 45.
Editor’s notes. — Ga. L. 1995, p. 667,

§§ 1 and 3, effective July 1, 1995 and
applicable with respect to certain persons
entering state employment on or after
July 1, 1995, repealed the Code sections
formerly codified at this article and enacted the current article. The former article consisted of Code Sections 45-20-110
through 45-20-112 and was based on Code
1981, §§ 45-20-110 through 45-20-112,
enacted by Ga. L. 1990, p. 2046, § 1.
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Ga. L. 1995, p. 667, § 2, not codified by
the General Assembly, provides the statement of legislative findings regarding the

45-20-110

necessity for drug testing of applicants for
state employment.

OPINIONS OF THE ATTORNEY GENERAL
Editor’s notes. — Many of the opinions noted below were rendered under this
article prior to its 1995 repeal and reenactment by Ga. L. 1995, p. 667, §§ 1 and
3.
Scope. — Public agencies covered by
O.C.G.A. §§ 45-20-110 and 45-20-111
must require all applicants including, but
not limited to, interns, seasonal, temporary and contingency employees, and substitutes, who are hired into positions on or
after July 1, 1990, to submit to an established drug test administered pursuant to
rules and regulations promulgated by the
State Personnel Board, to determine if the
employees have used one of the drugs
included in the ‘‘Federal Five’’ prohibited
drug groups. 1990 Op. Att’y Gen. No.
90-14.
O.C.G.A. §§ 45-20-110 and 45-20-111
and the State Personnel Board’s rules and
regulations on the administration and
verification of the established drug test
are applicable to candidates for positions

in agencies not covered under the State
Merit System, like state authorities, local
and independent school systems that receive state funds, and the University System. 1990 Op. Att’y Gen. No. 90-14.
O.C.G.A. §§ 45-20-110 and 45-20-111
applies to applicants for local government
emergency management positions which
are in the classified service of the State
Merit System. 1990 Op. Att’y Gen. No.
90-18.
The General Assembly intended all public employees, including court employees,
to be covered by O.C.G.A. §§ 45-20-110
and 45-20-111; thus, applicants for employment by the Court of Appeals should
be required to submit to drug testing.
1990 Op. Att’y Gen. No. U90-12.
Confidentiality. — Test results obtained pursuant to O.C.G.A. §§ 45-20-110
and 45-20-111 may not be shared outside
the realm of covered public employers and
are not subject to public disclosure. 1990
Op. Att’y Gen. No. 90-14.

45-20-110. Definitions.
As used in this article, the term:
(1) ‘‘Applicant’’ means a candidate who is offered public employment with any agency, department, commission, bureau, board,
college, university, institution, or authority of any branch of state
government or who has commenced employment but has not submitted to an established test for illegal drugs.
(2) ‘‘Established test’’ means the collection and testing of bodily
fluids administered in a manner equivalent to that required by the
Mandatory Guidelines for Federal Workplace Drug Testing Programs
(HHS Regulations 53 Fed. Reg. 11979, et seq., as amended).
(3) ‘‘Illegal drug’’ means marijuana/cannabinoids (THC), cocaine,
amphetamines/methamphetamines, opiates, or phencyclidine (PCP).
The term ‘‘illegal drug’’ shall not include any drug when used
pursuant to a valid prescription or when used as otherwise authorized by state or federal law.
(4) ‘‘Job’’ means a defined set of key responsibilities and performance standards encompassing one or more positions sufficiently
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similar in responsibilities and performance standards to be grouped
together.
(5) ‘‘Medical review officer’’ means a properly licensed physician
who reviews and interprets results of drug testings and evaluates
those results together with medical history or any other relevant
biomedical information to confirm positive and negative results.
(6) ‘‘Position’’ means a set of duties and responsibilities assigned or
delegated by competent authority for performance by one person.
(Code 1981, § 45-20-110, enacted by Ga. L. 1995, p. 667, § 3; Ga. L.
2012, p. 446, § 1-1/HB 642.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1990, commas
were deleted following ‘‘Regulations’’ and
‘‘53’’ in paragraph (2).

Law reviews. — For note on 1995
amendments of this Code section and
§ 45-20-111, see 12 Ga. St. U.L. Rev. 328
(1995).

JUDICIAL DECISIONS
Constitutionality.
—
O.C.G.A.
§§ 45-20-90 through 45-20-111 is plainly
unconstitutional because it violates applicants’ rights to privacy under the Fourth
and Fourteenth Amendments of the

United States Constitution. Georgia Ass’n
of Educators v. Harris, 749 F. Supp. 1110
(N.D. Ga. 1990) (decided prior to 1995
repeal and reenactment of this article by
Ga. L. 1995, p. 667, §§ 1 and 3).

RESEARCH REFERENCES
ALR. — Supreme Court’s views on
mandatory testing for drugs or alcohol,
145 ALR Fed. 335.

45-20-111. Analysis of positions warranting established test;
testing requirements, cost, and procedure; disqualification from employment for refusing test or showing positive results.
(a) The head of each agency, department, commission, bureau, board,
college, university, institution, or authority shall ensure an analysis is
completed on all jobs in his or her organization to determine those
positions whose duties and responsibilities warrant conducting an
established test for illegal drugs in accordance with the provisions of
this Code section. The analysis must be completed by July 1, 1995. All
jobs established after this date must undergo a similar analysis no later
than six weeks after establishment. An applicant for a designated
position shall undergo a drug test consistent with these provisions.
(b) An applicant for state employment who is offered employment in
a position designated by the head of the agency, department, commission, bureau, board, college, university, institution, or authority as
requiring a drug test shall, prior to commencing employment or within
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ten days after commencing employment, submit to an established test
for illegal drugs. All costs of such testing shall be paid from public funds
by the employing agency or unit of state government. Any such test
which indicates the presence of illegal drugs shall be followed by a
confirmatory test using gas chromatography/mass spectrometry analysis. If the results of the confirmatory test indicate the presence of illegal
drugs, such results shall be reviewed and interpreted by a medical
review officer to determine if there is an alternative medical explanation. If the applicant provides appropriate documentation and the
medical review officer determines that it was a legitimate usage of the
substance, the result shall be reported as negative. Any applicant who
fails to provide an alternative medical explanation shall be reported by
the medical review officer as having a positive test result. Any applicant
offered employment who refuses to submit to an established test for
illegal drugs or whose test results are positive shall be disqualified from
employment by the state. Such disqualification shall not be removed for
a period of two years from the date that such test was administered or
offered, whichever is later. The board shall develop rules for the
administration of the test and any verification procedures. Other
covered units of state government shall also develop rules governing
these procedures. The results of such tests shall remain confidential
and shall not be a public record unless necessary for the administration
of these provisions or otherwise mandated by other state or federal law.
(Code 1981, § 45-20-111, enacted by Ga. L. 1995, p. 667, § 3; Ga. L.
2008, p. 546, § 20/SB 230; Ga. L. 2012, p. 446, § 1-1/HB 642.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1995, ‘‘July 1,
1995’’ was substituted for ‘‘the effective
date of this article’’ in subsection (a).
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be trans-

ferred
to
the
Department
of
Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
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CHAPTER 21
EMPLOYEES’ SUGGESTION AND MERITORIOUS
AWARDS PROGRAM
Sec.
45-21-1.
45-21-2.
45-21-3.
45-21-4.
45-21-5.

45-21-6.

Sec.
Definitions.
Establishment of employees’
suggestion and awards program; implementation.
Preparation of rules.
Employment of staff.
Creation of agency committees;
agency committees to review
suggestions and report to commissioner.
Further investigation of sug-

45-21-7.
45-21-8.
45-21-9.

gestions or ideas by commissioner; report of findings and
recommendations; board to
make final determination.
Awards to employees.
Costs to be borne by board and
appointing authorities.
Incentive payments not to be
included in calculation of retirement benefits.

OPINIONS OF THE ATTORNEY GENERAL
This chapter provides authority for
plan. — Chapter provides authority for
the State Personnel Board to develop and
implement a suggestion plan for Merit
System employees which could include

monetary payment to classified employees
for suggestions which result in substantial monetary services to the state. 1971
Op. Att’y Gen. No. 71-183.

RESEARCH REFERENCES
ALR. — Rights and obligations under
employer-employee suggestion plans, 40
ALR3d 1416.

45-21-1. Definitions.
As used in this chapter, the term:
(1) ‘‘Agency’’ means any agency as defined in Code Section 45-20-2,
any authority, or any public corporation, but shall not include the
board of regents and units of the University System of Georgia.
(2) ‘‘Appointing authority’’ means a person or group of persons
authorized by law or delegated authority to make appointments to fill
employee positions in the legislative, judicial, or executive branch of
state government.
(3) ‘‘Board’’ means the State Personnel Board.
(4) ‘‘Commissioner’’ means the commissioner of administrative
services or his or her designee.
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(5) ‘‘Goal based plan’’ means a plan developed by the board or other
appointing authority under subsection (d) of Code Section 45-21-2
designed to measure performance against business objectives or
performance targets.
(6) ‘‘Incentive compensation plan’’ means a plan developed by the
board under Chapter 20 of this title and subsection (c) of Code Section
45-21-2 or other appointing authority under subsection (c) of Code
Section 45-21-2.
(7) ‘‘Incentive payment’’ means a one-time lump sum payment or a
predetermined quarterly payment that does not become a part of base
salary.
(8) ‘‘Meritorious award program’’ means a program developed by
the board or other appointing authority under subsection (b) of Code
Section 45-21-2. (Ga. L. 1957, p. 336, § 1; Ga. L. 1959, p. 23, § 1; Ga.
L. 1973, p. 794, § 1; Ga. L. 2000, p. 1377, § 6; Ga. L. 2001, p. 500, § 1;
Ga. L. 2006, p. 760, § 1/SB 472; Ga. L. 2012, p. 446, § 2-82/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

OPINIONS OF THE ATTORNEY GENERAL
Georgia Correctional Industries
Administration employees ineligible

to participate in program. — See 1987
Op. Att’y Gen. No. 87-6.

45-21-2. Establishment of employees’ suggestion and awards
program; implementation.
(a) The board may formulate, establish, and maintain employees’
meritorious award programs, incentive compensation plans, and goal
based plans to encourage state employees to improve the operation and
perception of state government and its instrumentalities.
(b) The board may establish meritorious award programs for agencies for:
(1) Employees who perform a special, extraordinary service, act, or
achievement in the public interest, beyond the ordinary demands of
duty, and in connection with or related to state government or its
instrumentalities. Without limitation but as illustrations, when
these criteria are satisfied such awards may be made for:
(A) Heroism;
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(B) Response to an unanticipated problem or opportunity for the
state employer;
(C) Service or an act or achievement which particularly enhances public perception of state government; or
(D) Innovative or unique success where other efforts have failed
or where experts said a job could not be done; and
(2) Employees whose suggestions or ideas are implemented by a
state department or instrumentality.
Appointing authorities of the legislative and judicial branches may also
establish such meritorious award programs.
(c)(1) In providing for compensation, pay for performance, and performance management under Chapter 20 of this title, the board may
provide for incentive compensation plans which authorize or direct
incentive pay as follows:
(A) A one-time payment to induce the employment of a prospective employee with particularly desirable skills or attributes;
(B) A one-time payment for learning new, critically needed
employment skills; and
(C) A lump sum payment for employees who surpass performance expectations.
(2) The board may impose requirements for periods of continued
employment for incentive compensation plans. To receive consideration for incentive compensation for surpassing expectations under
subparagraph (C) of paragraph (1) of this subsection, an employee
must be in continued employment with the appointing authority or
an appointing authority in the legislative, executive, or judicial
branch at the time the compensation is paid.
(3) Appointing authorities for which the board does not provide for
compensation, pay for performance, and performance management
under Chapter 20 of this title may also establish such incentive
compensation plans. This authorization shall extend without limitation to the appointing authorities of the legislative and judicial
branches, state authorities, and any executive branch agency which
employed no classified employees as of July 1, 1996.
(d)(1) The board or other appointing authorities shall provide for
goal based plans, based on predetermined and objectively measurable
criteria, that enhance the effective operation of state agencies.
(2) In providing for incentive pay for goal based plans, the board
may provide for goal based plans which authorize or direct incentive
pay for:
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(A) Meeting or exceeding predetermined productivity standards;
(B) Meeting or exceeding predetermined sales targets; and
(C) Generating income or revenue for the state beyond established goals.
(3) Appointing authorities for which the board does not provide for
compensation may also establish such goal based plans. This authorization shall extend without limitation to the appointing authorities
of the legislative and judicial branches, state authorities, and any
executive branch agency which employed no classified employees as
of July 1, 1996. (Ga. L. 1957, p. 336, § 4; Ga. L. 2000, p. 1377, § 6; Ga.
L. 2001, p. 500, § 1; Ga. L. 2002, p. 415, § 45; Ga. L. 2006, p. 760,
§ 1/SB 472.)
RESEARCH REFERENCES
C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, § 69 et seq.

45-21-3. Preparation of rules.
(a) With the approval of the board, the commissioner shall prepare
rules necessary and appropriate for the proper administration of
meritorious award programs, incentive compensation plans, and goal
based compensation plans including rules governing the:
(1) Operation of the meritorious awards programs, incentive compensation plans and goal based compensation plans;
(2) Eligibility of employees to participate in the programs and
plans;
(3) Documentation of goal based plan criteria and evaluation
metrics;
(4) Method and schedule of incentive payment;
(5) Type of suggestions or extraordinary service;
(6) Method of submission of nominations or applications;
(7) Procedure for review and approval;
(8) Procedure for verifying qualification; and
(9) Procedure for determining awards amounts.
(b) The rules for meritorious awards for extraordinary service under
paragraph (1) of subsection (b) of Code Section 45-21-2 shall provide for
evaluation and award by the appointing authority. The rules for
meritorious awards for suggestions and ideas shall comply with Code
Sections 45-21-4 through 45-21-8.
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(c) The commissioner shall submit the rules or any amendments
thereto to the Governor. Such rules or amendments shall become
effective when approved by the Governor or 15 days after they are
submitted, if the Governor has not rejected them prior to that time.
(d) For appointing authorities of agencies subject to the rules of the
board, meritorious awards programs, incentive compensation plans,
and goal based plans shall become effective upon certification of an
agency’s program or plan by the commissioner and upon certification by
the director of the Office of Planning and Budget that funding is
available. (Ga. L. 1957, p. 336, § 5; Ga. L. 2000, p. 1377, § 6; Ga. L.
2001, p. 500, § 1; Ga. L. 2006, p. 760, § 1/SB 472.)
OPINIONS OF THE ATTORNEY GENERAL
Rules as to suggestion and awards
program. — State Personnel Board is
authorized to promulgate rules and regulations for administration of State Employees’ Suggestion and Awards Program;
provided, however, that such rules and

regulations do not conflict with the requirement of O.C.G.A. 45-21-7 that the
number of years of state service for state
service award is ascertained by the director of the Employees’ Retirement System
of Georgia. 1982 Op. Att’y Gen. No. 82-92.

RESEARCH REFERENCES
Am. Jur. 2d. — 2 Am. Jur. 2d, Administrative Law, §§ 147 et seq., 223 et seq.

C.J.S. — 73 C.J.S., Public Administrative Law and Procedure, §§ 23, 162-184.

45-21-4. Employment of staff.
Subject to Article 1 of Chapter 20 of this title, the commissioner shall
employ the necessary staff required to carry out this chapter. (Ga. L.
1957, p. 336, § 9; Ga. L. 2000, p. 1377, § 6; Ga. L. 2001, p. 500, § 1; Ga.
L. 2006, p. 760, § 1/SB 472.)
45-21-5. Creation of agency committees; agency committees to
review suggestions and report to commissioner.
Under meritorious award programs for suggestions and ideas, each
agency head shall appoint a committee to be composed of not more than
three members selected from the officers and employees of the agency to
review suggestions submitted which pertain to the operations of that
agency. The agency committee shall, within 45 days of receipt, report to
the commissioner on all suggestions submitted to it pursuant to this
chapter. Such report shall contain an estimate of the value of projected
annual savings to be generated by a suggestion and a statement
concerning the appointing authority’s plan with reference to adopting
them. (Ga. L. 1957, p. 336, § 6; Ga. L. 2000, p. 1377, § 6; Ga. L. 2001,
p. 500, § 1; Ga. L. 2006, p. 760, § 1/SB 472.)
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45-21-6. Further investigation of suggestions or ideas by commissioner; report of findings and recommendations;
board to make final determination.
The commissioner shall make any further investigation deemed
appropriate with respect to any suggestion or idea whether or not
reported by the appointing authorities and shall report his or her
findings and recommendations to the board. Subject to any rules
adopted under this chapter, the board shall make the final determination as to what action will be taken on awards for employee suggestions
or ideas including what, if anything, shall be awarded to an employee.
(Ga. L. 1957, p. 336, § 7; Ga. L. 1972, p. 914, § 1; Ga. L. 2000, p. 1377,
§ 6; Ga. L. 2001, p. 500, § 1; Ga. L. 2006, p. 760, § 1/SB 472.)
45-21-7. Awards to employees.
(a)(1) Cash awards for suggestions or ideas submitted by an employee, implemented by an agency, and approved by the board which
result in direct measurable cash savings or cost avoidance shall be
paid to such employee in an amount equal to up to 10 percent of the
first year’s estimated net material and labor savings. The award shall
be paid by the agency or agencies adopting the suggestion and shall
be made within the fiscal year the suggestion or idea is authorized for
payment. Cash awards shall be for not less than $10.00 and for not
more than $5,000.00 regardless of the number of agencies adopting
the suggestion.
(2) Suggestions involving improvements in working conditions;
changes in procedures; revision of forms; improvement in employee
morale, health, or safety; or related improvements for which the
monetary value cannot be determined shall be eligible for award
certificates or cash awards based on intangible savings.
(3) The board shall establish a method of evaluating such suggestions. Cash awards for suggestions involving intangible savings shall
not exceed $100.00.
(b) In recognition of achievements under meritorious award programs, incentive compensation plans, goal based plans, or other employee achievement, the board and other appointing authorities may
award:
(1) Certificates of merit;
(2) Certificates acknowledging period of service; or
(3) Pins, buttons, or other emblems. (Ga. L. 1957, p. 336, § 8; Ga.
L. 1972, p. 914, § 2; Ga. L. 1973, p. 794, § 2; Ga. L. 1990, p. 8, § 45;
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Ga. L. 1990, p. 1251, § 1; Ga. L. 2000, p. 1377, § 6; Ga. L. 2001, p.
500, § 1; Ga. L. 2006, p. 760, § 1/SB 472.)
OPINIONS OF THE ATTORNEY GENERAL
Award as compensation not gift. —
Compensation pursuant to these statutory provisions would be payment for a
service which has been performed by the
employee and would not fall into the category of a gift or gratuity. 1971 Op. Att’y
Gen. No. 71-183.
Money paid under the ‘‘Employees Suggestion and Awards Program’’ is an award,
and as such does not violate the constitutional prohibition against grants or gifts,
since such payment is a form of compensation. 1973 Op. Att’y Gen. No. 73-86.
Agency paying award. — Money paid
to a state employee under the ‘‘Employees
Suggestion and Awards Program’’ is an
award and as such it may be paid by the

state agency or department which adopts
the suggestion whether or not that agency
is the employee’s appointing authority.
1973 Op. Att’y Gen. No. 73-86.
Conflicts with rules of State Personnel Board. — State Personnel Board
is authorized to promulgate rules and
regulations for the administration of the
State Employees’ Suggestion and Awards
Program; provided, however, that such
rules and regulations do not conflict with
the requirement of O.C.G.A. § 45-21-7
that the number of years of state service
for state service award is ascertained by
the director of the Employees’ Retirement
System of Georgia. 1982 Op. Att’y Gen.
No. 82-92.

RESEARCH REFERENCES
Am. Jur. 2d. — 63C Am. Jur. 2d, Public
Officers and Employees, § 284.

C.J.S. — 67 C.J.S., Officers and Public
Employees, § 397.

45-21-8. Costs to be borne by board and appointing authorities.
The board shall bear the costs of administration and of the certificates and emblems which it awards and appointing authorities shall
bear the costs of administration and of the certificates, emblems, and
meritorious awards and payments which they award. (Ga. L. 1957, p.
336, § 10; Ga. L. 2000, p. 1377, § 6; Ga. L. 2001, p. 500, § 1; Ga. L.
2006, p. 760, § 1/SB 472.)
45-21-9. Incentive payments not to be included in calculation of
retirement benefits.
(a) The following incentive payments shall not be included in
earnable compensation in determining retirement benefits under Chapters 2 and 3 of Title 47:
(1) Payments under a meritorious award program;
(2) Recruitment payments under an incentive compensation plan;
(3) Payments for learning new, critically needed employment
skills; or
(4) Payments made under a goal based plan.
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However, these incentive payments shall be included as salary in
the pay period granted and shall be subject to employee withholding
taxes in that pay period. If state or federal law otherwise requires an
incentive payment to be included in salary for computing a benefit,
the incentive shall be deemed to have been paid, for such purpose
only, annualized in equal installments prospectively over the following 12 months.
(b) Incentive payments consisting of lump sum payments for surpassing performance expectations under subparagraph (c)(1)(C) of Code
Section 45-21-2 under employee incentive compensation plans will be
included in calculating earnable compensation in determining retirement benefits under Chapters 2 and 3 of Title 47.
When an incentive payment will be included in salary for computing
retirement benefits, the incentive shall be deemed to have been paid, for
such purpose only, annualized in equal installments prospectively over
the following 12 months. These incentive payments shall be included as
salary in the pay period granted and shall be subject to employee
withholding taxes in that pay period. If state or federal law otherwise
requires an incentive payment to be included in salary for computing a
benefit, the incentive shall be deemed to have been paid, for such
purpose only, annualized in equal installments prospectively over the
following 12 months.
(c) Incentive payments made under a goal based plan are not
prohibited by Code Sections 47-2-32 and 47-3-27. (Code 1981,
§ 45-21-9, enacted by Ga. L. 2001, p. 500, § 1; Ga. L. 2006, p. 760,
§ 1/SB 472.)
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CHAPTER 22
PUBLIC EMPLOYEE HAZARDOUS CHEMICAL
PROTECTION AND RIGHT TO KNOW
Sec.
45-22-1.
45-22-2.
45-22-3.
45-22-4.
45-22-5.
45-22-6.
45-22-7.
45-22-8.

Short title.
Definitions.
Labeling requirements.
Responsibility of public contractors who introduce hazardous materials into workplace.
Exclusions from chapter; exclusions from labeling requirements.
Rules and regulations; consultation.
Material safety data sheets;
notice to employees; rights of
employees.
Information and training standards.

Cross references. — Hazardous
waste, T. 12, C. 8, Art. 3. Reporting of
hazardous occupations and cases of occupational disease to Department of Human
Resources, § 34-9-290. Consent form of
exposure
to
hazardous
chemicals,
§ 34-10-3.

Sec.
45-22-9.

Publication by employers of list
of hazardous chemicals in
workplace.
45-22-10. Unlawful discharge, disciplining, or discrimination against
employees.
45-22-11. Filing of employee grievances;
termination of contract by employer for violation of Code Section 45-22-4; ability of employers to dismiss or discipline
employees; judicial review of
grievances.
45-22-12. Sovereign immunity.

Administrative rules and regulations. — Public employee hazardous
chemicals protection and right to know
rules, Official Compilation of the Rules
and Regulations of the State of Georgia,
Georgia Department of Labor, Safety Engineering, Chapter 300-3-19.

RESEARCH REFERENCES
ALR. — Infliction of emotional distress:
toxic exposure, 6 ALR5th 162.

45-22-1. Short title.
This chapter shall be known and may be cited as the ‘‘Public
Employee Hazardous Chemical Protection and Right to Know Act of
1988.’’ (Code 1981, § 45-22-1, enacted by Ga. L. 1988, p. 1778, § 1.)
45-22-2. Definitions.
As used in this chapter, the term:
(1) ‘‘Appointing authority’’ means a person or group of persons
authorized by law or delegated authority to make appointments to fill
employee positions in the legislative, judicial, or executive branch of
state government.
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(2) ‘‘Article’’ means a finished product or manufactured item:
(A) Which is formed to a specific shape or design during manufacture;
(B) Which has end use functions dependent in whole or in part
upon its shape or design during end use; and
(C) Which has either no change of chemical composition during
end use or only those changes of composition which have no
commercial purpose separate from that of the article.
(3) ‘‘Chemical name’’ means the scientific designation of a chemical
in accordance with the nomenclature system developed by the International Union of Pure and Applied Chemistry or the system developed by the Chemical Abstracts Service.
(4) ‘‘Common name’’ means any designation or identification such
as a code name, code number, trade name, or brand name used to
identify a chemical other than by its chemical name.
(5) ‘‘Contractor,’’ ‘‘independent contractor,’’ or ‘‘public contractor’’
means any person under a contract or agreement to provide labor or
services to a public employer.
(6) ‘‘Department’’ means the office of the Safety Fire Commissioner.
(7) ‘‘Distributor’’ means an individual or employer, other than the
manufacturer or importer, who supplies hazardous chemicals directly
to users or to other distributors.
(8) ‘‘Employee’’ or ‘‘public employee’’ means any person who is
employed by any branch, department, board, bureau, commission,
authority, or other agency of the state and any inmate under the
jurisdiction of the Department of Corrections performing a work
assignment which requires the handling of any hazardous chemicals.
Such term shall not include those employees of the Environmental
Protection Division of the Department of Natural Resources who are
responsible for on-site response and assistance in the case of environmental emergencies while such employees are engaged in responding to such emergencies.
(9) ‘‘Employer’’ or ‘‘public employer’’ means any branch, department, board, bureau, commission, authority, or other agency of the
state which employs or appoints an employee or employees. An
independent contractor or subcontractor shall be deemed the sole
employer of its employees, even when such employees are performing
work at the workplace of another employer.
(10) ‘‘Exposed’’ or ‘‘exposure’’ means that an employee is required
by a public employer to be subjected to a hazardous chemical in the
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course of employment through any route of entry, including but not
limited to, inhalation, ingestion, skin contact, or absorption and
includes potential or accidental exposure.
(11) ‘‘Hazardous chemical’’ means any chemical which is a physical
hazard or a health hazard.
(12) ‘‘Health hazard’’ means a chemical for which there is statistically significant evidence based on at least one study conducted in
accordance with established scientific principles that acute or chronic
health effects may occur in exposed employees and shall include all
examples of hazardous chemicals to which reference is made in the
definition of ‘‘health hazard’’ under the Occupational Safety and
Health Administration standard, 29 CFR Section 1910.1200 (1987).
(13) ‘‘Importer’’ means the first individual or employer within the
Customs Territory of the United States who receives hazardous
chemicals produced in other countries for the purpose of supplying
them to distributors or users within the United States.
(14) ‘‘Manufacturer’’ means a person who produces, synthesizes,
extracts, or otherwise makes hazardous chemicals.
(15) ‘‘Material safety data sheet’’ means the document prepared by
manufacturers in accordance with the requirements of the Occupational Safety and Health Administration standard, 29 CFR Sections
1910.0000 through 1910.1500 (1987) and containing the following
information:
(A) The chemical name and the common name of the hazardous
chemical;
(B) The hazards or other risks in the use of the hazardous
chemical, including:
(i) The potential for fire, explosion, corrosivity, and reactivity;
(ii) The known acute and chronic health effects of risks from
exposure, including the medical conditions which are generally
recognized as being aggravated by exposure to the hazardous
chemical; and
(iii) The primary routes of entry and the symptoms of overexposure;
(C) The proper precautions, handling practices, necessary personal protective equipment, and other safety precautions in the use
of or exposure to the hazardous chemicals, including appropriate
emergency treatment in case of overexposure;
(D) The emergency procedures for spills, fire, disposal, and first
aid;
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(E) A description in lay terms of the known specific potential
health risks posed by the hazardous chemical intended to alert any
person reading this information; and
(F) The year and month, if available, that the information was
compiled and the name, address, and emergency telephone number
of the manufacturer responsible for preparing the information.
(16) ‘‘Mixture’’ means any combination of two or more chemicals, if
the combination is not, in whole or in part, the result of a chemical
reaction.
(17) ‘‘Occupational Safety and Health Administration standard’’
means the Hazard Communication Standard issued by the Occupational Safety and Health Administration, 29 CFR Sections 1910.0000
through 1910.1500 (1987).
(18) ‘‘Person’’ means any individual, natural person, public or
private corporation, incorporated association, government, government agency, partnership, or unincorporated association.
(19) ‘‘Physical hazard’’ means a chemical for which there is scientifically valid evidence that it is a combustible liquid, a compressed
gas, explosive, flammable, an organic peroxide, an oxidizer,
pyrophoric, unstable (reactive), or water reactive.
(20) ‘‘Produce’’ means to manufacture, process, formulate, or repackage.
(21) ‘‘Work area’’ means a room inside a building or structure, an
outside area, or other defined space in a workplace where hazardous
chemicals are produced, stored, or used and where employees are
present in the course of their employment.
(22) ‘‘Workplace’’ means an establishment or business at one
geographic location at which work is performed by a state employee
and which contains one or more work areas. In the case of an
independent contractor or subcontractor, the workplace shall be
defined as all work areas wholly owned or controlled by such
independent contractor or subcontractor. (Code 1981, § 45-22-2,
enacted by Ga. L. 1988, p. 1778, § 1; Ga. L. 1991, p. 1304, §§ 1-5; Ga.
L. 2015, p. 911, § 1/HB 278.)
The 2015 amendment, effective January 1, 2016, added present paragraph (1);
redesignated former paragraphs (1) and
(2) and present paragraphs (2) and (3),
respectively; deleted former paragraph
(3), which read: ‘‘ ‘Commissioner’ means
the Commissioner of Labor or his designee.’’; deleted ‘‘Department of Labor’’ preceding ‘‘office of the Safety Fire Commis-

sioner’’ in paragraph (6); redesignated
former paragraph (11.1) as present paragraph (12); redesignated former paragraph (12) as present paragraph (13); deleted former paragraph (13), which read:
‘‘ ‘Impurity’ means a hazardous chemical
which is unintentionally present with another chemical or mixture.’’; deleted former paragraph (14), which read: ‘‘Re-
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(15) and (16) as present paragraphs (14)
and (15), respectively; deleted former
paragraph (17), which read: ‘‘ ‘Medical
emergency’ means a medical condition
which poses an imminent threat to a person’s health, caused or suspected to have
been caused by exposure to a hazardous
chemical, and which requires immediate
treatment by a physician.’’; redesignated
former paragraphs (18), (19), (20), (20.1),

45-22-3

and (21) as present paragraphs (16), (17),
(18), (19), and (20), respectively; deleted
former paragraph (22), which read: ‘‘ ‘Specific chemical identity’ means the chemical name, the Chemical Abstracts Service
Registry Number, or any other specific
information which reveals the precise
chemical designation.’’; and redesignated
former paragraphs (23) and (24) as present paragraphs (21) and (22), respectively.

OPINIONS OF THE ATTORNEY GENERAL
‘‘Public employers’’ and employees.
— ‘‘Public employers’’ covered under
O.C.G.A. Ch. 22, T. 45 are state agencies
and other entities of state government,
and ‘‘public employees’’ include individuals employed by such entities. 1989 Op.
Att’y Gen. No. 89-45.
The employers covered by O.C.G.A. Ch.
22, T. 45 include entities of state government, and the employees covered are state
employees. Therefore, the law covers state
operated colleges and hospitals and their
employees (including student employees
of state colleges). However, the law does
not cover the Metropolitan Atlanta Rapid
Transit Authority, local (city or county)
school systems, private colleges, municipalities, counties or nonstate operated
hospitals that receive state financial support; nor does the law cover employees of
these nonstate employers. 1989 Op. Att’y
Gen. No. 89-45.
Private contractors would not be employers under the law. However, contractors,
as
defined
under
O.C.G.A.
§ 45-22-3(5), would be required to provide

material safety sheets to public employees
for hazardous chemicals introduced into
the ‘‘workplace’’ by the contractor or its
agents. 1989 Op. Att’y Gen. No. 89-45.
Prisoners
under
incarceration
awaiting transfers to state penal institutions would not be covered by O.C.G.A.
Ch. 22, T. 45 until they are placed under
the jurisdiction of the Department of Corrections. However, prisoners punished for
misdemeanors could be confined in a
county correctional institution and still be
under the jurisdiction of the Department
of Corrections. Under these circumstances, the Department of Corrections
would be a covered employer and the
prisoners would be covered employees;
however, since the county correctional institution is not wholly owned or controlled
by the Department of Corrections, it
would not be a covered ‘‘workplace’’ as
defined in O.C.G.A. § 45-22-3(24). Therefore, the requirements of the act regarding
notices and the labeling of hazardous
chemicals at the employer’s workplace
would not apply to these prisoners. 1989
Op. Att’y Gen. No. 89-45.

RESEARCH REFERENCES
ALR. — Who is ‘‘employer’’ for purposes
of Occupational Safety and Health Act (29
USCA §§ 651 et seq.), 153 ALR Fed. 303.

45-22-3. Labeling requirements.
All hazardous chemicals introduced into the workplace by employers
and used in the workplace by employees shall be in labeled containers
that meet the requirements of the Occupational Safety and Health
Administration standard; provided, however, that employers shall not
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be required to label portable containers into which hazardous chemicals
are transferred from labeled containers provided that the portable
container and the hazardous chemical transferred to it are intended
only for the immediate use of an employee who performs the transfer or
who is present at the time of such transfer. (Code 1981, § 45-22-3,
enacted by Ga. L. 1988, p. 1778, § 1.)
45-22-4. Responsibility of public contractors who introduce
hazardous materials into workplace.
A public contractor who introduces hazardous materials into the
workplace shall agree, and include a statement, in all bids, agreements,
contracts, or other instrument to the effect that such contractor shall be
responsible for compliance with the provisions of this chapter for
persons employed by such contractor utilized under such contract. Any
such public contractor who introduces hazardous chemicals into the
workplace shall provide material safety data sheets for such chemicals
to all employees using them and instruction in handling, emergency
procedures, and disposal prior to introducing such hazardous chemicals. This Code section shall not be construed to place responsibility on
any person, firm, or corporation other than public contractors. (Code
1981, § 45-22-4, enacted by Ga. L. 1988, p. 1778, § 1.)
45-22-5. Exclusions from chapter; exclusions from labeling requirements.
(a) The provisions of this chapter shall not apply to:
(1) Impurities which develop as intermediate materials during
chemical processing but are not present in the final mixture and to
which employee exposure is unlikely;
(2) Alcoholic beverages as defined in Title 3;
(3) Articles intended for personal consumption by employees in the
workplace;
(4) Any consumer product or hazardous substance as those terms
are defined in the Consumer Product Safety Act, 15 U.S.C. Section
2051, et seq., and Federal Hazardous Substances Act, 15 U.S.C.
Section 1261, et seq., respectively, including any such product or
hazardous chemicals manufactured by any state agency, where the
employer can demonstrate it is used in the workplace in the same
manner as normal consumer use and which use results in a duration
and frequency of exposure which is not greater than exposures
experienced by consumers;
(5) Articles sold or used in retail food establishments and retail
trade establishments;
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(6) Chemicals which are merely being transported in the state as
part of a shipment in interstate or intrastate commerce; or
(7) Chemicals or mixtures which may be hazardous but which are
covered by the federal Atomic Energy Act and the federal Resource
Conservation and Recovery Act.
(b) The provisions of this chapter shall not require labeling of the
following chemicals:
(1) Any pesticide as such term is defined in the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. Section 136, et seq., when
such pesticide is subject to the labeling requirements of that federal
act and labeling regulations issued under that federal act by the
United States Environmental Protection Agency;
(2) Any food, food additive, color additive, drug, cosmetic, or
medical or veterinary device, including materials intended for use as
ingredients in such products, as such terms are defined in the federal
Food, Drug and Cosmetic Act, 21 U.S.C. Section 301, et seq., and
regulations issued under that federal act, when subject to the
labeling requirements under that federal act by the Food and Drug
Administration;
(3) Any distilled spirits, beverage alcohols, wine, or malt beverage
intended for nonindustrial use as such terms are defined in the
federal Alcohol Administration Act, 27 U.S.C. Section 201, et seq.,
and regulations issued under that federal act, when subject to the
labeling requirements of that federal act by the United States Bureau
of Alcohol, Tobacco, and Firearms; or
(4) Any consumer product or hazardous substance as those terms
are defined in the Consumer Product Safety Act, 15 U.S.C. Section
2051, et seq., and the federal Hazardous Substances Act, 15 U.S.C.
Section 1261, et seq., respectively, when subject to a consumer
product safety standard or labeling requirement of those federal acts
or regulations issued under those federal acts by the Consumer
Product Safety Commission. (Code 1981, § 45-22-5, enacted by Ga. L.
1988, p. 1778, § 1; Ga. L. 1991, p. 1304, § 6; Ga. L. 1994, p. 97, § 45;
Ga. L. 2015, p. 911, § 2/HB 278.)
The 2015 amendment, effective January 1, 2016, deleted former subsection (c),
which read: ‘‘The department shall be
responsible for the dissemination of appropriate information available on the nature and hazards of hazardous chemicals.
The department shall promptly assist em-

ployers and employees with inquiries concerning the hazardous nature of such
chemicals.’’
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1991, ‘‘federal
act’’ was substituted for ‘‘federal Act’’
throughout subsection (b).
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RESEARCH REFERENCES
ALR. — Preemption of state law by
Consumer Product Safety Act (CPSA) (15

U.S.C.S. §§ 2051 to 2083), 14 ALR Fed. 2d
501.

45-22-6. Rules and regulations; consultation.
(a) The department shall promulgate such rules and regulations as
may be necessary to administer this chapter.
(b) The department shall consult with persons knowledgeable in the
field of hazardous chemicals to assist the department in carrying out its
duties under this chapter. (Code 1981, § 45-22-6, enacted by Ga. L.
1988, p. 1778, § 1; Ga. L. 1989, p. 443, § 6; Ga. L. 1991, p. 1304, § 7;
Ga. L. 2015, p. 911, § 3/HB 278.)
The 2015 amendment, effective January 1, 2016, substituted the present provisions of this Code section for the former
provisions, which read: ‘‘(a) The Governor’s Employment and Training Council
shall assist the department in reviewing
and preparing rules and regulations necessary to administer this chapter. For the
purposes of this chapter, the council shall
meet at the call of the Commissioner.
When the council is meeting for the purposes of this chapter, it shall make a
report of each meeting, which shall include a record of its discussions and recommendations. The department shall
make such reports available to any interested person or group.

‘‘(b) The Governor’s Employment and
Training Council or the Commissioner
shall be authorized to consult with persons knowledgeable in the field of hazardous chemicals and to create committees
composed of such consultants and members of the council to assist the council and
Commissioner in carrying out their duties
under this chapter.
‘‘(c) The department shall consider the
advice and recommendations of the council in promulgating rules and regulations
and their amendments. If the department
rejects the advice and recommendations of
the council, the department must provide
written reasons for such rejection.’’

45-22-7. Material safety data sheets; notice to employees; rights
of employees.
(a) The manufacturer, importer, or distributor of any hazardous
chemical shall prepare a material safety data sheet which, to the best
knowledge of the manufacturer, importer, or distributor, is current,
accurate, and complete, based on information then reasonably available
to the manufacturer, importer, or distributor, and provide a copy of the
material safety data sheet to employers who purchase such hazardous
chemicals and an electronic copy to the department annually.
(b) Any person who produces a mixture may, for the purposes of this
Code section, prepare and use a mixture material safety data sheet,
subject to the provisions of subsection (j) of this Code section.
(c) A manufacturer, importer, distributor, or employer may provide
the information required by this Code section on an entire mixture,
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instead of on each hazardous chemical in it, when all of the following
conditions exist:
(1) Toxicity test information exists on the mixture itself or adequate information exists to form a valid judgment of the hazardous
properties of the mixture itself and the material safety data sheet
indicates that the information presented and the conclusions drawn
are from some source other than direct test data on the mixture itself,
and that a material safety data sheet on each constituent hazardous
chemical identified on the material safety data sheet is available
upon request;
(2) Provision of information on the mixture will be as effective in
protecting employee health as information on the ingredients;
(3) The hazardous chemicals in the mixture are identified on the
material safety data sheet unless it is unfeasible to describe all the
ingredients in the mixture, provided that the reason why the hazardous chemicals in the mixture are not identified shall be stated on the
material safety data sheet; and
(4) A single mixture material safety data sheet may be provided for
more than one formulation of a product mixture if the information
provided does not vary for the formulation.
(d) A manufacturer, importer, or distributor who is responsible for
preparing and transmitting a material safety data sheet under the
provisions of this Code section shall revise such material safety data
sheet on a timely basis, as appropriate to the importance of any new
information which would affect the contents of the existing material
safety data sheet, and in any event within three months of such
information becoming available to the manufacturer, importer, or
distributor. Each such manufacturer, importer, or distributor shall
provide a copy of the material safety data sheet to employers who have
purchased such hazardous chemicals and an electronic copy to the
department.
(e) Any person subject to the provisions of this Code section shall be
relieved of the obligation to provide a direct purchaser of a hazardous
chemical with a material safety data sheet if:
(1) He or she has a record of having provided the direct purchaser
with the most recent version of the material safety data sheet;
(2) The chemical is labeled pursuant to:
(A) The federal Atomic Energy Act; or
(B) The federal Resource Conservation Recovery Act; or
(3) The article is one sold at retail and is incidentally sold to an
employer or the employer’s employees in the same form, approximate
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amount, concentration, and manner as it is sold to consumers, and, to
the seller’s knowledge, employee exposure to the article is not
significantly greater than the consumer exposure occurring during
the principal consumer use of the article.
(f ) If an employer is not supplied with a material safety data sheet by
a manufacturer, importer, or distributor for a hazardous chemical
subject to this Code section, such employer shall, within a reasonable
amount of time after discovering that a material safety data sheet has
not been supplied, use diligent efforts to obtain such material safety
data sheet from the manufacturer, importer, or distributor. For purposes of this subsection, ‘‘diligent efforts’’ means a prompt inquiry by
the employer to the manufacturer, importer, or distributor of the
hazardous chemicals; provided, however, that an independent contractor or subcontractor shall be responsible for obtaining the material
safety data sheet for his or her employees in the workplace of another.
(g) If after having used diligent efforts, an employer still fails to
obtain a material safety data sheet, such employer shall notify the
department of the employer’s inability to obtain such material safety
data sheet.
(h) An employer who has used diligent efforts and who has made a
documented notification to the department pursuant to this Code
section shall not be found in violation of this Code section with respect
to the material safety data sheet which was not supplied by the
manufacturer, importer, or distributor as required by this Code section.
(i) Every employer who manufactures, produces, uses, applies, or
stores hazardous chemicals in the workplace shall post a notice as
prescribed by rule or regulation promulgated by the department in a
place where notices are normally posted, informing employees of their
rights under this chapter.
(j) Every employer who manufactures, produces, uses, applies, or
stores hazardous chemicals in the workplace shall maintain a material
safety data sheet for each hazardous chemical which is present in such
workplace. All material safety data sheets shall be readily available in
the workplace; provided, however, that employers who maintain one or
more work areas which are not fixed at specific geographic locations
shall be authorized to maintain material safety data sheets for each
hazardous chemical used in such work area at a central location.
(k)(1) A material safety data sheet may be kept in any form,
including operations procedures, and may be designed to cover
groups of hazardous chemicals in a work area where it may be
appropriate to address the hazards of a process rather than individual hazardous chemicals. The employer shall ensure that in all cases
the required information is provided for each hazardous chemical,
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and is readily accessible during each workshift to employees when
they are in their work area; provided, however, that employers who
maintain one or more work areas which are not fixed at specific
geographic locations shall be authorized to maintain material safety
data sheets for each hazardous chemical used in such work area at a
central location.
(2) Any employee may request in writing and shall have the right
to examine and obtain the material safety data sheets for the
hazardous chemicals to which he or she is, has been, or may be
exposed. The employer shall provide any material safety data sheet
within its possession within five of the requesting employee’s working
days, subject to the provisions of subsection (g) of this Code section.
The employer may adopt reasonable procedures for acting upon such
requests to avoid interruption of normal work operations.
(3) An independent contractor or subcontractor working in the
workplace of another employer may request in writing and shall have
the right to examine the material safety data sheets for the hazardous chemicals to which such contractor, subcontractor, or employees
thereof are, have been, or may be exposed. The employer shall
provide any material safety data sheet within its possession within
five of the requesting independent contractor’s or subcontractor’s
working days, subject to the provisions of subsection (g) of this Code
section. The employer may adopt reasonable procedures for acting
upon such requests to avoid interruption of normal work operations.
(4) If an employee who has requested a material safety data sheet
pursuant to this chapter has not received such material safety data
sheet within five of the requesting employee’s working days, subject
to the provisions of subsection (g) of this Code section, that employee
may refuse to work with the chemical for which he or she has
requested the material safety data sheet until such material safety
data sheet is provided by the employer; provided, however, that
nothing contained in this paragraph shall be construed to permit any
employee to refuse to perform essential services, as such term is
defined by rule or regulation; provided, further, that nothing in this
paragraph shall be construed to interfere with the right of the
employer to transfer an employee who so refuses to work to other
duties until such material safety data sheet is provided, such a
transfer not to be considered as a discriminatory act under Code
Section 45-22-10. No pay, position, seniority, or other benefits shall be
lost for exercise of any right provided by this chapter as a result of
such a transfer.
(l) No employer shall discharge or otherwise discriminate against an
employee for the employee’s assertion of the employee’s rights under
this chapter.
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(m) For the purposes of this Code section, an employer, independent
contractor, or subcontractor shall maintain material safety data sheets
for their own workplaces only; provided, however, that employees of
such independent contractor or subcontractor, insofar as they are
exposed in the course of their employment to hazardous chemicals in
other workplaces, shall have the right to examine material safety data
sheets for those chemicals to which they are exposed from the workplace employer through a written request to their own employer as
provided in paragraph (2) of subsection (k) of this Code section. Nothing
contained in this chapter shall be construed to require an employer to
conduct studies to develop new information. (Code 1981, § 45-22-7,
enacted by Ga. L. 1988, p. 1778, § 1; Ga. L. 1991, p. 1304, §§ 8, 9; Ga.
L. 1992, p. 6, § 45; Ga. L. 2015, p. 911, § 4/HB 278; Ga. L. 2016, p. 864,
§ 45/HB 737.)
The 2015 amendment, effective January 1, 2016, in subsection (a), deleted ‘‘and
provide the direct purchasers of such hazardous chemicals and, upon request, the
department, with’’ following ‘‘shall prepare’’ near the beginning, and added ‘‘,
and provide a copy of the material safety
data sheet to employers who purchase
such hazardous chemicals and an electronic copy to the department annually’’ at
the end; added the last sentence in subsection (d); in subsection (e), substituted
‘‘he or she’’ for ‘‘If he’’ at the beginning of
paragraph (1), and substituted ‘‘The’’ for
‘‘If the’’ at the beginning of paragraphs (2)
and (3); in subsection (g), substituted
‘‘such employer shall notify the department of the employer’s inability to obtain
such material safety data sheet’’ for ‘‘he
shall request the department to obtain
such material safety data sheet on his

behalf ’’; substituted ‘‘notification’’ for ‘‘request’’ in subsection (h); inserted ‘‘or regulation’’ following ‘‘rule’’ in subsection (i);
inserted ‘‘, as such term is defined by rule
or regulation’’ in paragraph (k)(4); and
deleted the former next-to-last sentence in
subsection (m), which read: ‘‘Employers
must advise employees that they can obtain further information from the department.’’
The 2016 amendment, effective May
3, 2016, part of an Act to revise, modernize, and correct the Code, substituted
‘‘means’’ for ‘‘shall mean’’ near the beginning of the second sentence of subsection
(f ) and made gender neutral changes
throughout this Code section.
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1988, ‘‘an’’ was
substituted for ‘‘a’’ following ‘‘discriminate
against’’ in subsection (l).

45-22-8. Information and training standards.
(a) Each employer shall be required to comply with the minimum
information standards set forth in this subsection. Each employee shall
be informed of:
(1) The requirements of this Code section;
(2) What a material safety data sheet is and the contents of the
material safety data sheet for any hazardous chemical to which he is
exposed, or equivalent information, either in written form or through
training programs;
(3) Any operations in his work area where hazardous chemicals
are present;
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(4) The location and availability of training programs;
(5) His right to receive information regarding hazardous chemicals
to which he may be exposed;
(6) His right for his physician to receive information regarding
hazardous chemicals to which the employee may be exposed; and
(7) His right against discharge or other discrimination due to the
employee’s exercise of the rights provided by this chapter.
(b) In addition to providing the information required by subsection
(a) of this Code section, each employer shall be required to provide a
training program for all employees who are exposed to hazardous
chemicals in the normal course of their employment. When training
employees who are exposed to hazardous chemicals, the employer shall
explain any physical or health hazards associated with the use of the
chemical or mixture; proper precautions for handling, necessary personal protective equipment or other safety precautions necessary to
prevent or minimize exposure to the hazardous chemical; methods of
observation that may be used to detect the presence or release of a
hazardous chemical in a work area, including, but not limited to, spot
check monitoring, continuous monitoring, or methods of visual or
olfactory detection; the labeling system and the material safety data
sheet, and how employees can obtain and use the appropriate hazard
information; and emergency procedures for spills, fire, disposal, and
first aid. This information may relate to an entire class of hazardous
chemicals to the extent appropriate and related to the job. Whenever
any employer receives a new or revised material safety data sheet, such
information shall be provided to employees on a timely basis not to
exceed 30 days after receipt, if the new information indicates significantly increased risks to or measures necessary to protect employee
health as compared to those stated on a material safety data sheet
previously provided.
(c) The department shall by rule or regulation establish minimum
information and training standards for compliance with this Code
section. (Code 1981, § 45-22-8, enacted by Ga. L. 1988, p. 1778, § 1; Ga.
L. 1989, p. 443, § 7; Ga. L. 1991, p. 1304, § 10; Ga. L. 2015, p. 911,
§ 5/HB 278.)
The 2015 amendment, effective January 1, 2016, in subsection (c), substituted
‘‘rule or regulation’’ for ‘‘rule and regulation’’ in the first sentence, and deleted the
former second sentence, which read: ‘‘The

Governor’s Employment and Training
Council shall be authorized to make recommendations to the department regarding the development and implementation
of such standards.’’
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45-22-9. Publication by employers of list of hazardous chemicals in workplace.
On and after July 1, 1989, each employer shall publish in print or
electronically in January and July of each year a list of hazardous
chemicals that its employees use or are exposed to in the workplace.
Such list shall be available for public inspection at the workplace office.
A comprehensive list of all hazardous chemicals used by the employer
shall also be available for public inspection at the employer’s state
headquarters. (Code 1981, § 45-22-9, enacted by Ga. L. 1988, p. 1778,
§ 1; Ga. L. 1991, p. 1304, § 11; Ga. L. 2010, p. 838, § 10/SB 388.)
45-22-10. Unlawful discharge, disciplining, or discrimination
against employees.
(a) No person shall discharge or cause to be discharged or otherwise
discipline or in any manner discriminate against any employee for any
of the following reasons:
(1) The employee has requested information regarding hazardous
chemicals, filed any complaint or action, or has instituted, or caused
to be instituted, any proceeding under this chapter;
(2) The employee has testified or is about to testify in any proceeding in his own behalf or on behalf of others; or
(3) The employee has exercised any other right afforded pursuant
to the provisions of this chapter.
(b) No pay, position, seniority, or other benefits shall be lost for
exercise of any right provided by this chapter. (Code 1981, § 45-22-10,
enacted by Ga. L. 1988, p. 1778, § 1.)
45-22-11. Filing of employee grievances; termination of contract
by employer for violation of Code Section 45-22-4;
ability of employers to dismiss or discipline employees; judicial review of grievances.
(a) In order to enforce the provisions of this chapter, any employee
adversely affected by a violation of this chapter by that employee’s
employer may file a grievance in accordance with the employer’s
established grievance procedures. Appointing authorities shall pursue
all complaints concerning occupational exposure to hazardous chemicals.
(b) Upon any violation of Code Section 45-22-4 by a contractor, the
employer under agreement with such contractor shall have the right to
terminate the contract without liability.
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(c) Nothing in this chapter shall change or modify the right or ability
of employers to dismiss or discipline employees in accordance with the
laws of this state.
(d) Any employee dissatisfied with a final decision of an appointing
authority with regard to a grievance filed pursuant to subsection (a) of
this Code section shall be entitled to judicial review in the same manner
as provided for judicial review of contested cases in Chapter 13 of Title
50, the ‘‘Georgia Administrative Procedure Act.’’ (Code 1981,
§ 45-22-11, enacted by Ga. L. 1988, p. 1778, § 1; Ga. L. 1991, p. 1304,
§ 12; Ga. L. 2015, p. 911, § 6/HB 278.)
The 2015 amendment, effective January 1, 2016, in subsection (a), deleted the
former last sentence, which read: ‘‘Employees dissatisfied with a final decision of
an appointing authority may file a grievance with the Commissioner.’’; and, in

subsection (d), substituted ‘‘dissatisfied
with a final decision of an appointing
authority with regard’’ for ‘‘adversely affected by a final decision of the Commissioner’’.

45-22-12. Sovereign immunity.
Nothing in this chapter shall be construed to constitute a waiver of
the sovereign immunity of the state or any branch, department, board,
bureau, commission, authority, or other agency of the state. A violation
of the provisions of this chapter shall not be the basis for an action for
damages against the state or any branch, department, board, bureau,
commission, authority, or other agency of the state or any member,
officer, or employee of the state or any branch, department, board,
bureau, commission, authority, or other agency of this state and said
entities and persons are granted immunity from civil actions for
damages for any violation of the provisions of this chapter. (Code 1981,
§ 45-22-12, enacted by Ga. L. 1988, p. 1778, § 1.)
Law reviews. — For comment, ‘‘Keeping the Arms in Touch: Taking Political
Accountability Seriously in the Eleventh

Amendment Arm of the State Doctrine,’’
see 64 Emory L.J. 819 (2015).
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CHAPTER 23
DRUG-FREE PUBLIC WORK FORCE
Sec.
45-23-1.
45-23-2.
45-23-3.
45-23-4.
45-23-5.

Short title.
Legislative finding and declaration.
Definitions.
Suspension or termination of
public employee convicted of
drug offense.
Ineligibility for public employment of person convicted of
drug offense.

Sec.
45-23-6.
45-23-7.
45-23-8.
45-23-9.

Additional or more stringent
sanctions authorized.
Continuance of employment
for drug user; requirements
and procedure.
Administrative procedures.
Application of chapter.

Law reviews. — For note on 1990
enactment of this chapter, see 7 Ga. St.
U.L. Rev. 383 (1990).
OPINIONS OF THE ATTORNEY GENERAL
First offender treatment not ‘‘conviction’’. — First offender treatment
upon a verdict or plea of guilty is not a
‘‘conviction’’ within the meaning of the

‘‘Drug Free Workplace Act,’’ O.C.G.A.
§ 45-23-1 et seq., applicable to public employees. 1992 Op. Att’y Gen. No. 92-10.

45-23-1. Short title.
This chapter shall be known and may be cited as the ‘‘Drug-free
Public Work Force Act of 1990.’’ (Code 1981, § 45-23-1, enacted by Ga.
L. 1990, p. 2004, § 1.)
45-23-2. Legislative finding and declaration.
The General Assembly finds that the manufacture, distribution, sale,
or possession of controlled substances, marijuana, and other dangerous
drugs in an unlawful manner is a serious threat to the public health,
safety, and welfare. It is declared to be a primary purpose and goal of
this state, of all of its agencies and instrumentalities, and of all of its
public officials and employees to take all reasonable steps possible to
eradicate the unlawful manufacture, distribution, sale, and possession
of controlled substances, marijuana, and other dangerous drugs. With
this purpose in mind, the General Assembly declares that its work force
must be absolutely free of any person who would knowingly manufacture, distribute, sell, or possess a controlled substance, marijuana, or a
dangerous drug in an unlawful manner. For this reason, the General
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Assembly enacts this chapter. (Code 1981, § 45-23-2, enacted by Ga. L.
1990, p. 2004, § 1.)
45-23-3. Definitions.
As used in this chapter, the term:
(1) ‘‘Controlled substance’’ means any drug, substance, or immediate precursor included in the definition of the term ‘‘controlled
substance’’ in paragraph (4) of Code Section 16-13-21.
(2) ‘‘Convicted’’ or ‘‘conviction’’ refers to a final conviction in a court
of competent jurisdiction or the acceptance of a plea of guilty.
(3) ‘‘Dangerous drug’’ means any drug or substance defined as such
under Code Section 16-13-71.
(4) ‘‘Marijuana’’ means any substance described in paragraph (16)
of Code Section 16-13-21.
(5) ‘‘Public employee’’ means any person employed on a full-time,
part-time, temporary, or intermittent basis by the state, including
any agency, authority, department, bureau, or instrumentality
thereof, or by any entity covered under the state system of personnel
administration created by Chapter 20 of this title. Such term shall
also include all employees, officials, or administrators of any public
school system, including, but not limited to, primary, secondary, and
postsecondary institutions operated by local or independent boards of
education that receive any funds from the State of Georgia or any
agency thereof.
(6) ‘‘Public employer’’ means any state agency, department, board,
bureau, or other instrumentality. This term also includes any agency
covered under the state system of personnel administration created
by Chapter 20 of this title or any public school system, including, but
not limited to, primary, secondary, and postsecondary institutions
operated by local or independent boards of education that receive any
funds from the State of Georgia or any agency thereof.
(7) ‘‘Public employment’’ means employment by any public employer. (Code 1981, § 45-23-3, enacted by Ga. L. 1990, p. 2004, § 1;
Ga. L. 2009, p. 745, § 2/SB 97; Ga. L. 2012, p. 446, § 2-83/HB 642.)
Editor’s notes. — Ga. L. 2009, p. 745,
§ 1, purported to amend this Code section, but the amendment was inapplicable.
Ga. L. 2012, p. 446, § 3-1/HB 642, not
codified by the General Assembly, provides that: ‘‘Personnel, equipment, and
facilities that were assigned to the State

Personnel Administration as of June 30,
2012, shall be transferred to the Department of Administrative Services on the
effective date of this Act.’’ This Act became
effective July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
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which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
OPINIONS OF THE ATTORNEY GENERAL
‘‘Conviction,’’ as defined in the
Drug-Free Public Work Force Act of 1990
O.C.G.A. § 45-23-1 et seq., does not include treatment under the Georgia First

Offender Act, O.C.G.A. § 42-8-60 et seq.,
nor does it include a conviction based on a
plea of nolo contendere. 1990 Op. Att’y
Gen. No. 90-16.

45-23-4. Suspension or termination of public employee convicted of drug offense.
(a) Any public employee who is convicted for the first time, under the
laws of this state, the United States, or any other state, of any criminal
offense involving the manufacture, distribution, sale, or possession of a
controlled substance, marijuana, or a dangerous drug shall be suspended from his or her public employment for a period of not less than
two months. Any such employee shall be required as a condition of
completion of suspension to complete a drug abuse treatment and
education program licensed under Chapter 5 of Title 26 and approved
by: (1) the State Personnel Board in the case of employees employed by
departments or agencies subject to the board’s rules and regulations, as
such terms are defined in Code Section 45-20-2; or (2) the public
employer having management and control of the employee in the case
of other public employees.
(b) Any public employee who is convicted for a second or subsequent
time, under the laws of this state, the United States, or any other state,
of any criminal offense involving the manufacture, distribution, sale, or
possession of a controlled substance, marijuana, or a dangerous drug
shall be terminated from his or her public employment and shall be
ineligible for other public employment for a period of five years from the
most recent date of conviction. (Code 1981, § 45-23-4, enacted by Ga. L.
1990, p. 2004, § 1; Ga. L. 2009, p. 745, § 1/SB 97; Ga. L. 2012, p. 446,
§ 2-84/HB 642.)
Cross references. — Controlled substances, T. 16, C. 13.
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of

Administrative Services on the effective
date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
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45-23-5. Ineligibility for public employment of person convicted
of drug offense.
(a) Any person who has been convicted for the first time, under the
laws of this state, the United States, or any other state, of any criminal
offense involving the manufacture, distribution, sale, or possession of a
controlled substance, marijuana, or a dangerous drug shall be ineligible
for any public employment for a period of three months from the date of
conviction.
(b) Any person who has been convicted two or more times, under the
laws of this state, the United States, or any other state, of any criminal
offense involving the manufacture, distribution, sale, or possession of a
controlled substance, marijuana, or a dangerous drug shall be ineligible
for any public employment for a period of five years from the most
recent date of conviction. (Code 1981, § 45-23-5, enacted by Ga. L.
1990, p. 2004, § 1.)
Cross references. — Controlled substances, T. 16, C. 13.

45-23-6. Additional or more stringent sanctions authorized.
The suspension, expulsion, and ineligibility sanctions prescribed in
this chapter are intended as minimum sanctions, and nothing in this
chapter shall be construed to prohibit any public employer from
establishing and implementing additional or more stringent sanctions
for criminal offenses and other conduct involving the unlawful manufacture, distribution, sale, or possession of a controlled substance,
marijuana, or a dangerous drug. (Code 1981, § 45-23-6, enacted by Ga.
L. 1990, p. 2004, § 1.)
45-23-7. Continuance of employment for drug user; requirements and procedure.
On and after July 1, 1990, if, prior to an arrest for an offense
involving a controlled substance, marijuana, or a dangerous drug, a
public employee notifies the employee’s public employer that the
employee illegally uses a controlled substance, marijuana, or a dangerous drug and is receiving or agrees to receive treatment under a drug
abuse treatment and education program licensed under Chapter 5 of
Title 26 and approved by: (1) the State Personnel Board in the case of
employees employed by departments or agencies subject to the board’s
rules and regulations, as such terms are defined in Code Section
45-20-2; or (2) the public employer having management and control of
the employee in the case of other public employees, the public employee
shall be entitled to maintain the employee’s public employment for up
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to one year as long as the employee follows the treatment plan. During
this period, the public employee shall not be separated from public
employment solely on the basis of the employee’s drug dependence, but
the employee’s work activities may be restructured if practicable to
protect persons or property. No statement made by an employee to a
supervisor of the public employee or other person in order to comply
with this Code section shall be admissible in any civil, administrative,
or criminal proceeding as evidence against the public employee. The
rights granted by this Code section shall be available to a public
employee only once during a five-year period and shall not apply to any
public employee who has refused to be tested or who has tested positive
for a controlled substance, marijuana, or a dangerous drug. (Code 1981,
§ 45-23-7, enacted by Ga. L. 1990, p. 2004, § 1; Ga. L. 2009, p. 745,
§ 1/SB 97; Ga. L. 2012, p. 446, § 2-85/HB 642.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’

45-23-8. Administrative procedures.
Administrative procedures for the implementation of this chapter
shall be promulgated by the State Personnel Board for departments or
agencies subject to the board’s rules and regulations, as such terms are
defined in Code Section 45-20-2, and by other public employers for other
public employees under their management and control. Such procedures shall include those elements of due process of law required by the
Constitution of Georgia and the United States Constitution. (Code
1981, § 45-23-8, enacted by Ga. L. 1990, p. 2004, § 1; Ga. L. 2009, p.
745, § 1/SB 97; Ga. L. 2012, p. 446, § 2-86/HB 642; Ga. L. 2013, p. 141,
§ 45/HB 79.)
Editor’s notes. — Ga. L. 2012, p. 446,
§ 3-1/HB 642, not codified by the General
Assembly, provides that: ‘‘Personnel,
equipment, and facilities that were assigned to the State Personnel Administration as of June 30, 2012, shall be transferred
to
the
Department
of
Administrative Services on the effective

date of this Act.’’ This Act became effective
July 1, 2012.
Ga. L. 2012, p. 446, § 3-2/HB 642, not
codified by the General Assembly, provides that: ‘‘Appropriations for functions
which are transferred by this Act may be
transferred as provided in Code Section
45-12-90.’’
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45-23-9. Application of chapter.
This chapter shall apply only with respect to criminal offenses
committed on or after July 1, 1990; provided, however, that nothing in
this Code section shall prevent any public employer from implementing
sanctions additional to or other than those provided for in this chapter
with respect to offenses committed prior to July 1, 1990. (Code 1981,
§ 45-23-9, enacted by Ga. L. 1990, p. 2004, § 1.)

666

T.45, C.24 REORGANIZATION; TERMINATION FROM EMPLOYMENT 45-24-2

CHAPTER 24
GOVERNMENTAL REORGANIZATION AND
TERMINATION FROM EMPLOYMENT REFORM
Sec.
45-24-1.
45-24-2.
45-24-3.
45-24-4.

45-24-5.
45-24-6.

Sec.
Short title.
Definitions.
State Personnel Oversight
Commission.
Commission to approve involuntary separation; compliance
with Code Section 45-24-8 required for reorganization.
Notice to commission prior to
involuntary separation.
Notice to chief executive officer
of state departments; response

Editor’s notes. — Ga. L. 1992, p. 1855,
§ 1, effective July 1, 1995, repealed the
Code sections formerly codified at this
chapter. The former chapter consisted of

45-24-7.
45-24-8.
45-24-9.

required; proceedings when
continued employment available; review of termination or
separation.
Authorization to proceed with
separation.
Proceedings for reorganization.
Notice of involuntary separation; taxpayers’ pension advocate; providing briefs; attendance at commission meetings.

Code Sections 45-24-1 through 45-24-9,
relating to family leave, and was based on
Code 1981, §§ 45-24-1 through 45-24-9,
enacted by Ga. L. 1992, p. 1855, § 1.

45-24-1. Short title.
This chapter shall be known and may be cited as the ‘‘Governmental
Reorganization and Termination from Employment Reform Act of
1997.’’ (Code 1981, § 45-24-1, enacted by Ga. L. 1997, p. 1528, § 1.)
45-24-2. Definitions.
As used in this chapter, the term:
(1) ‘‘Commission’’ means the State Personnel Oversight Commission.
(2) ‘‘Employer’’ means an employing unit within the government of
the State of Georgia, including every department, commission, board,
bureau, agency, branch of government, or any other employing unit
by whatever name called, which has the authority and power to
appoint, employ, release, separate, or fail to reappoint public officers
or employees.
(3) ‘‘Involuntary separation’’ means the release or separation from
state service of an officer or employee who is entitled to coverage
under the involuntary separation retirement benefits provisions of
Code Section 47-2-123.
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(4) ‘‘State department’’ means a unit of state government which is
a budget unit in the General Appropriations Act. (Code 1981,
§ 45-24-2, enacted by Ga. L. 1997, p. 1528, § 1.)
45-24-3. State Personnel Oversight Commission.
(a) There is created the State Personnel Oversight Commission to be
composed of three members appointed by the President of the Senate,
three members appointed by the Speaker of the House of Representatives, and three members appointed by the Governor. The Governor
shall appoint one of the Governor’s appointees as chairperson. Five
members of the commission shall constitute a quorum for the transaction of business. None of the members shall be officers or employees of
the state. The President of the Senate shall designate one of such
officer’s initial appointees to serve an initial term of one year, one of
such officer’s initial appointees to serve an initial term of three years,
and one of such officer’s initial appointees to serve an initial term of five
years. The Speaker of the House of Representatives shall appoint one of
such officer’s initial appointees to serve an initial term of two years, one
of such officer’s initial appointees to serve an initial term of four years,
and one of such officer’s initial appointees to serve an initial term of five
years. The Governor shall appoint one of such officer’s initial appointees
to serve an initial term of one year, one of such officer’s initial
appointees to serve an initial term of two years, and one of such officer’s
initial appointees to serve an initial term of three years. After the
expiration of such initial terms of office, successors to members of the
commission whose initial terms of office expire and all future successors
to members of the commission whose terms of office expire shall be
appointed by the person occupying the office which made the original
appointment and shall serve for a term of five years and until the
appointment and qualification of their respective successors. Vacancies
on the commission, except those caused by expiration of term, shall be
filled by the appointment of a replacement member by the person
occupying the office which made the appointment to the membership
position on the commission which became vacant, and the person so
appointed shall serve for the remainder of the unexpired term and until
the appointment and qualification of a successor.
(b) The members of the commission shall serve without compensation but shall receive the allowances authorized for legislative members
of interim legislative committees. The Governor’s office shall maintain
the names and addresses of the members of the commission as a matter
of public record. The Georgia Building Authority shall make available
to the commission such meeting facilities as the chairperson may
request. The commission shall be assigned to the Employees’ Retirement System of Georgia for administrative purposes only, as defined in
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Code Section 50-4-3. (Code 1981, § 45-24-3, enacted by Ga. L. 1997, p.
1528, § 1.)
45-24-4. Commission to approve involuntary separation; compliance with Code Section 45-24-8 required for reorganization.
From and after July 1, 1997, no employer shall cause the involuntary
separation of a state officer or employee without the prior approval of
the commission. An employer may proceed with a reorganization which
might result in such involuntary separation without prior approval of
the commission upon compliance with Code Section 45-24-8. (Code
1981, § 45-24-4, enacted by Ga. L. 1997, p. 1528, § 1.)
45-24-5. Notice to commission prior to involuntary separation.
An employer contemplating the involuntary separation from state
service of an officer or employee shall notify the chairperson of the
commission at least 90 but not more than 120 days prior to the proposed
date of the separation. Pending the completion of such procedures, the
employee or officer proposed for termination shall be compensated from
any funds appropriated or available to the employer which may be used
for such purpose. The notice shall be in writing and shall include the
following information:
(1) The name and current annual compensation of the officer or
employee proposed for involuntary separation;
(2) The age, length of service, current job description, and summary of the work experience of the officer or employee proposed for
involuntary separation;
(3) The educational qualifications of the officer or employee proposed for involuntary separation; and
(4) An explanation of the reasons for the proposed involuntary
separation of the officer or employee. (Code 1981, § 45-24-5, enacted
by Ga. L. 1997, p. 1528, § 1.)
45-24-6. Notice to chief executive officer of state departments;
response required; proceedings when continued employment available; review of termination or separation.
(a) The commission shall provide written notice of each contemplated involuntary separation to each chief executive officer of each
state department, which notice shall contain the information required
in the notice to the commission under Code Section 45-24-5 and be
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provided at least 60 days prior to the effective date of the contemplated
involuntary separation. Within 21 days after such notice is sent by
first-class mail, each such department chief executive officer shall
provide a written response to the commission regarding whether or not
such department has available any position of continued employment
for that official or employee proposed for termination from employment
which may meet the requirements of paragraphs (1) through (3) of
subsection (a) of Code Section 45-24-8. A failure of a department chief
executive officer to provide a written response in accordance with the
provisions of this subsection shall result in that chief executive officer’s
department becoming ineligible to have any increase in the number of
employees in such department for the next two fiscal years, shall
authorize the commission to require that chief executive officer to
appear and testify before any meeting of the commission scheduled in
accordance with subsection (c) of this Code section, and shall also
authorize the commission to obtain a writ of mandamus against such
chief executive officer to compel the performance of any duties imposed
by this subsection upon such officer.
(b) If any response provided under subsection (a) of this Code section
shows the availability of continued employment, the commission shall
meet within 14 days after the response deadline to determine whether
the continued employment indicated in any response meets the requirements of paragraphs (1) through (3) of subsection (a) of Code Section
45-24-8. If the commission determines such response meets those
requirements, it shall offer continued employment in that position to
the officer or employee on whose behalf the response was obtained;
otherwise, the commission shall proceed as provided in subsection (c) of
this Code section. Any official or employee who is thus offered a position
of continued employment shall be deemed to have resigned from service
at his or her own choice upon that person’s failure to accept the position
of continued employment, and no such official or employee so resigning
from service shall qualify for retirement benefits based upon involuntary separation from employment without prejudice.
(c) If none of the responses obtained from department chief executives under subsection (a) of this Code section shows availability of
continued employment meeting the requirements of paragraphs (1)
through (3) of subsection (a) of Code Section 45-24-8, the commission
chairperson shall schedule a meeting of the commission to review the
release or separation. Five members of the commission shall be a
quorum. At the meeting, the employer shall have the burden of
convincing the commission that the involuntary separation is necessary, justified, and in the best interests of the state. The commission
may request as much information and may meet as many times on each
case as it deems necessary to reach an informed decision. No action
shall be taken on the separation of the officer or employee until the
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commission makes a final determination as to whether the separation
is necessary, justified, and in the best interests of the state. (Code 1981,
§ 45-24-6, enacted by Ga. L. 1997, p. 1528, § 1; Ga. L. 1999, p. 81,
§ 45.)
45-24-7. Authorization to proceed with separation.
If the commission by majority vote of those members present approves the involuntary separation, the employer is authorized, but not
required, to proceed with the separation. If the employer proceeds with
such separation, the employer shall not be eligible to have any increase
in the number of employees in that employing unit for the next two
fiscal years. If the commission rejects the involuntary separation, the
employee shall not be separated, shall continue to be employed and
compensated by the employer, and shall not be the subject of a proposed
involuntary separation more than once every two years. As used in this
Code section, the term ‘‘number of employees’’ means the total number
of employees immediately prior to the involuntary separation, not
counting any employee to be involuntarily separated. (Code 1981,
§ 45-24-7, enacted by Ga. L. 1997, p. 1528, § 1.)
Code Commission notes. — Pursuant
to Code Section 28-9-5, in 1997, ‘‘Code

section’’ was substituted for ‘‘subsection’’
in the last sentence.

45-24-8. Proceedings for reorganization.
(a) No employer shall institute a reorganization of that employer or
any component thereof if the reorganization will result in the involuntary separation of any official or employee thereof who is eligible for
involuntary separation unless, prior to that reorganization becoming
effective, that employer effects a transfer of each such official or
employee to another component of the employer not subject to such
reorganization or obtains a transfer of each such official or employee to
another employer, which transfer shall meet the following requirements:
(1) The annual compensation for the new employment position is
the same or greater than the current annual compensation of the
official or employee being transferred;
(2) The duties and responsibilities for such position shall be
reasonably compatible with the previous work experience and educational qualifications of the official or employee being transferred
and the availability of an unclassified position for a person in a
classified position shall be deemed a comparable position if the
duties, responsibilities, and compensation of the unclassified position
are otherwise comparable to the classified position; and
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(3) The position is one which includes the holder thereof as a
member of the Employees’ Retirement System of Georgia.
(b) An official or employee transferred to an employer pursuant to
this Code section shall be deemed to have resigned from service at his
or her own choice upon the failure of such person to accept the transfer
and shall therefor not qualify for retirement benefits based upon
involuntary separation from employment without prejudice.
(c) A reorganization by an employer in violation of this Code section
is void, and no official or employee shall be separated from employment
as a result of such void reorganization, whether or not that person is
eligible for involuntary separation. (Code 1981, § 45-24-8, enacted by
Ga. L. 1997, p. 1528, § 1.)
OPINIONS OF THE ATTORNEY GENERAL
Reassignment from classified to unclassified service. — If an agency has
identified another position in the agency
which meets the four requirements of former O.C.G.A. § 47-7-123(h)(2), but would

entail reassignment of the employee from
the classified service to the unclassified
service, the unclassified position would be
considered a comparable position. 1997
Op. Att’y Gen. No. 97-17.

45-24-9. Notice of involuntary separation; taxpayers’ pension
advocate; providing briefs; attendance at commission
meetings.
(a) When the commission is notified of a contemplated involuntary
separation as provided in Code Section 45-24-5, the commission shall
immediately notify the Attorney General and shall provide the Attorney
General with all information and documentation concerning the matter
as the commission has been provided or is subsequently provided.
(b) Immediately upon being notified of a contemplated involuntary
separation as provided in subsection (a) of this Code section, the
Attorney General shall appoint an attorney on his or her staff to act as
the taxpayers’ pension advocate in the matter. Such attorney shall not
be the attorney assigned to advise the Employees’ Retirement System of
Georgia. It shall be the duty of the taxpayers’ pension advocate to
review all aspects of the termination of the employee and the application for involuntary separation retirement benefits and to raise all
possible objections, both factual and legal, to the employee’s being
granted such benefits. All state agencies shall cooperate with the
taxpayers’ pension advocate and shall provide him or her with
nonprivileged information upon request.
(c) As soon as practicable but not later than the date scheduled for
the meeting of the commission provided in subsection (c) of Code
Section 45-24-6, the taxpayers’ pension advocate shall prepare a brief of
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fact and law and shall raise all objections to the involuntary separation
of the employee or to the granting of involuntary separation retirement
benefits to the employee. The taxpayers’ pension advocate shall provide
a copy of such brief to each member of the commission and to each
member of the Senate Retirement Committee and the House Committee on Retirement.
(d) The taxpayers’ pension advocate shall attend each meeting of the
commission held pursuant to subsection (c) of Code Section 45-24-6 and
shall make oral arguments before the commission supporting the brief
prepared pursuant to subsection (c) of this Code section. (Code 1981,
§ 45-24-9, enacted by Ga. L. 2000, p. 1363, § 1.)
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